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MEMORANDA. 


In  the  Vacation  after  Trinity  Term,  1850,  Sir  Lancelot  Skcui- 
welly  Vice-Chancellor  of  England^  died,  and  Mr.  Baron  Rolfe 
was  appointed  Vice-Chancellor,  and  created  a  peer  by  the  title 
of  Baron  Cranworth^  of  Cranworth^  in  the  county  of  Norfolk, 

In  the  Vacation  after  Hilary  Term,  1851,  Lord  tjangdale^  the 
Master  of  the  Rolls,  died,  and  in  March^  1851,  Sir  JohnRomilly^ 
then  Attorney-General,  was  appointed  to  the  vacant  office. 
Sir  A,  J,  E,  Cockbum,  Solicitor-General,  was  appointed  Attor- 
ney-General, and  William  Page  Wood^  Esq.,  one  of  Her 
Majesty's  Counsel,  was  appointed  Solicitor-General,  and  was 
afterwards  knighted. 

In  the  Vacation  after  Trinity  Term,  1851,  Vice-Chancellor 
Knight  Bruce  and  Lord  Cranworth  were  appointed  Lords 
Justices  in  the  Court  of  Chancery. 

About  the  same  time  George  Jamei  Turner ^  Esq.,  Richard 
Torin  Kindersley^  Esq.,  and  James  Parker^  Esq.,  all  of  whom 
were  of  Her  Majesty's  Counsel,  were  appointed  Vice-Chancellors, 
and  afterwards  received  the  honour  of  knighthood. 

In  the  month  of  February,  1852,  Lord  Truro  resigned  the 
Great  Seal,  which  was  thereupon  delivered  to  the  Right  Hon. 
Sir  Edward  Burienshaw  Sugden,  on  which  occasion  he  was 
created  a  peer  by  the  title  of  Baron  St.  Leonards,  of  Slaugham, 
in  the  county  of  Sussex. 

Sir  Alexander  Cockburn  and  Sir  W.  Page  Wood  at  the 
same  time  resigned  their  respective  offices  of  Attorney-General 
and  Solicitor- General,  in  which  they  were  succeeded  by  Sir 
Frederic  Thenger  and  Sir  Fitzroy  Kelly. 

In  the  Vacation  after  Trinity  Term,  1852,  ^\t  J amM  Parker, 
one  of  the  Vice-Chancellors,  died,  and  John  Stuart,  Ei^q.,  one  of 
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Her  Majesty's  CouDsel,  was  appointed  a  Yioe-Chanoellor  in  his 
stead.     He  was  afterwards  knighted. 

In  the  Vacation  after  Michaelmas  Term,  1852,  Lord  St. 
Leonards  resigned  the  Great  Seal,  which  was  thereupon  deli- 
vered to  the  Right  Hon.  Lord  Crantoorthy  one  of  the  Lords 
Justices.  His  Lordship  was  succeeded  as  one  of  the  Lords 
Justices  bj  the  Right  Hon.  Sir  George  James  Turnery  one  of 
the  Yioe-Chancellors. 

Sir  F.  TAesi^er  and  Sir  F.  Kelly  also,  at  the  same  time, 
resigned  their  offices  of  Attomej-G^neral  and  Solicitor-General, 
and  Sir  ii.  ^.  Cockhum  and  Sir  W,  P.  Wood  were  re-appointed 
to  those  offices.  In  Hilary  Term,  1853,  Sir  W.  Page  Wood  was 
appointed  a  Vice-chancellor,  in  the  room  of  Sir  G.  J.  Turner; 
sokA  Richard  Bethelly  Esq.,  was  appointed  Solicitor-General,  and 
was  afterwards  knighted. 

In  the  Vacation  after  Hilary  Term,  1852,  the  Right  Hon. 
Maziere  Brady  resigned  the  Great  Seal  of  Ireland^  and  the 
Right  Hon.  Francis  BlackbumCy  Lord  Chief  Justice  of  the  Court 
of  Queen's  Bench  in  Ireland^  was  appointed  his  successor. 

In  February y  1852,  John  ffatchelly  Esq.,  Attorney-General, 
and  Henry  George  Hughes^  Esq.,  Solicitor-General  for  Ireland^ 
resigned  their  respectire  offices,  and  were  succeeded  by  Joseph 
Napier^  Esq.,  and  James  Whxtesidey  Esq. 

In  December^  1852,  Lord  Chancellor  Blaekbume  resigned 
the  Great  Seal  of  Ireland^  which  was  again  deliTered  to  the 
Right  Hon.  Maziere  Brady. 

In  December^  1852,  Mr.  Napier  and  Mr.  Whiteside  resigned 
their  respectire  offices,  and  were  succeeded  by  J.  Brewster^  Esq., 
as  Attorney-General,  and  W.  Keogh^  Esq.,  as  Solicitor-General. 

In  Aprily  1851,  Mr.  Euther/urdy  the  Lord  Advocate  of  i^(- 
land,  becoming  a  Lord  of  Session,  was  succeeded  in  his  office  by 
James  Moncreiff,  Esq.,  the  Solicitor^General  for  Scotland. 

In  February y  1852,  Mr.  ifoncr^  resigned  the  office  of  Lord 
Advocate  of  Scotlandy  which  was  thereupon  conferred  on  John 
Inglisy  Esq. 
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ERRATA  AND  ADDENDA. 

Pige  65,  line  10  from  the  bottom,  for  *'  rerivor  or,'*  read  "review  for.** 

—  in  reference  note,  for  **  6  CI.  E.  Fen.  78,"  read  "  6  CI.  E.  Fen.  786." 


63,  line  7  from  ton,  omit  *'  no." 

68,  by  the  side  of  the  parmgraph  beginning  after  the  head  line,  insert  "  35  July.'* 
174,  in  the  reference  note,  tor  *'  Macn.  **  rcid  **  3  Macn.*' 
37s,  in  the  reference  note,  for  "  H.  L.  Caa.  674,*'  read  "  8  H.  L.  Cat.  674." 
701,  line  3  from  the  bottom,  for  **  A.  was,"  read  "  A.*i  derk  was." 


CASES 


IN  THE 


HOUSE   OF   LORDS. 


John  Bain  -  -  .  Appellant.  \^^q^ 

The  Proprietors  of  the  WhitbhavenI  18,  21. 

and    FuBNEBS  Junction   Railway  vRespondenti.  "-^ 

Company  and  Forbes  -  -J 

Evidence  of  foreign  law  was  tendered  on  the  trial  of  an  issue  BiHqfExcep- 
before  a  jury.    It  was  objected  to,  on  the  ground  that  as  turns. 
the  issue  did  not,  in  terms,  raise  any  question  of  foreign  ^^^cc. 
law,  the  eyidence  was  a  surprise  on  the  party  against  whom   n^.T^  p  ^' 
it  was  produced.     The  endence  was  admitted,  and  the  ob-  panieslaoks, 
jection  of. surprise  was  put  on  the  record  as  one  of  the  Shareholders. 
heads  of  a  bill  of  exceptions.     The  evidence  was  really  in* 
admissible,  on  the  ground  that  the  lex  fori  was  that  by 
which  alone  the  issue  could  be  decided ;  but  no  notice  of 
this  ground  of  objection  was  taken  in  the  bill  of  exceptions : 

Held,  that  the  Court  of  Error  could  not  look  beyond  the  bill 
of  exceptions,  but  must  decide  on  that  alone,  and  that  the 
objection  of  surprise  was  not  sufficient  to  exclude  the 
evidence. 

The  law  of  the  country  where  a  contract  is  to  be  enforced, 
not  that  of  the  country  in  which  it  is  made,  governs  the 
question  of  admissibility  of  evidence  on  a  trial  arising  out 
of  such  contract. 

The  Companies  Clauses  Consolidation  Act  for  Scotland  (8  &  9 
Vict.,  c.  17,  8.  9),  requires,  in  the  same  terms  as  the  Eng- 
lish  statute  of  that  name,  a  book  to  be  kept,  containing,  in 
alphabetical  order  *  the  names  of  the  shareholders,'  with 
the  number  of  the  shares  to  which  such  shareholders  shall 
be  respectively  entitled,  distinguishing  each  share  by  its 
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Bain 
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Whitehaven 
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FURNBSS 

Junction 

Rail  way 

Company. 


nambery  and  the  amount  of  the  subscriptionB  paid  on  such 
•hares."  The  29th  section  of  the  statute  makes  such  book 
prima  facie  endence  of  a  person  being  a  shareholder,  and 
of  the  number  and  amount  of  his  shares. 

Held,  first,  that  as  this  was  an  exceptional  privilege  in  favor 
of  the  Company,  the  provisions  of  the  statute  with  respect 
to  the  mode  of  keeping  the  book  must  be  strictly  complied 
with  ;  and,  secondly,  that  an  entry  in  the  book,  describing 
A.  as  possessed  of  a  certain  number  of  shares,  numbered 
from  one  given  number  to  another  given  number,  and  sta- 
ting a  gross  amount  as  paid  upon  these  shares,  was  a  suffi- 
cient compliance  with  those  provisions,  so  as  to  render  the 
book  admissible  in  evidence. 

The  statute  requires  that  a  book,  to  be  called  "  the  Register 
of  Shareholders"  shall  be  kept.  The  book  actually  kept 
was  marked  **  Register  of  Proprietors." 

Held,  that  this  variation  in  the  title  did  not  prevent  it  from 
being  given  in  evidence. 

An  exception,  abandoned  in  the  Court  below,  was  allowed 
to  be  argued  here. 

1  HI8  was  an  appeal  agidnst  a  judgment  of  the  Court 
of  Session^  in  a  cause  in  which  two  actions^  brought  by 
the  respondent  against  the  appellant^  had  been  con- 
joined by  order  of  the  Court. 

The  sums  sought  to  be  recovered  in  these  actions 
were  the  following : — A  sum  of  1 130/.,  being  the  third 
call  of  2/.  per  share  on  five  hundred  and  sixty- five 
shares,  with  interest  from  the  24th  May,  1847  ;  a  sum 
of  565/.,  being  the  first  instalment  of  the  fourth  call  of 
1  /.  per  share,  with  interest  from  the  22d  of  November, 
1847;  a  like  sum,  being  the  second  instalment  of  the 
fourth  call,  with  interest  from  the  15th  of  January, 
1848 ;  a  like  sum,  being  the  third  instalment  of  the 
fourth  call,  with  interest  from  the  1 5th  of  March,  1848 ; 
a  sum  of  1 130/.,  being  the  fifth  call,  with  interest  from 
the  10th  of  July,  1848 ;  and  a  sum  of  565/.,  being  the 
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sixth  call  of  I/,  per  share^  with  interest  from  the  12th 
December,  1848.  Bain  pleaded  that  he  was  not  a 
shareholder  of  the  Company^  that  the  calls  were  not  whitbhavew 
l^ally  or  validly  made  by  the  directors,  or  by  any 
parties  having  sufficient  authority  to  make  the  same ; 
that  no  proper  notice  was  given  to  him  of  the  calls, 
and  that  the  requisites  of  the  general  and  special  acts 
as  to  calls  not  having  been  observed,  the  pursuers  were 
not  entitled  to  recover.  The  Lords  of  the  Second 
Division  of  the  Court  of  Session  adjusted  in  the 
following  form  the  issue  to  be  tried : — *^  Whether 
the  said  John  Bain  was,  at  the  dates  of  making 
the  calls  after  mentioned,  respectively,  the  holder  of 
five  hundred  and  sixty-five  shares  of  the  Whitehaven 
and  Fumess  Junction  Railway  Company,  and  is  in- 
debted to  the  pursuers  in  the  following  sums,  or  any 
part  thereof  !^^  The  calls  were  then  set  out  in  detail. 
The  cause  came  on  for  trial  on  the  9th  January,  1850, 
before  the  Lord  Justice  Clerk,  and  a  jury,  when 
in  order  to  prove  that  Bain  was  a  member  of  the  Com- 
pany, and  that  the  calls  had  been  regularly  made  on 
him,  a  witness  named  John  Meyer  was  put  into  the 
box.  The  counsel  for  Bain,  before  allowing  Meyer  to 
give  evidence  in  the  cause,  examined  him  in  initiali- 
bus,  or,  as  it  is  called  here,  on  the  voire  dire,  when  he 
deposed  that  he  was  not  a  shareholder ;  that  he  had 
sold  his  shares  in  the  previous  December,  although  the 
transfer  had  not  then  been  entered  in  the  transfer  book ; 
that  it  had  been  entered  in  the  supplementary  register 
of  shareholders ;  that  that  supplementary  register  was 
a  book  of  entries  made  between  the  period  of  one  meet- 
ing of  the  Company  and  another,  and,  before  the  next 
half  yearly  meeting,  would  be  fairly  copied  out  into  the 
register  book,  and  would  be  then  duly  sealed,  and  that 
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1850.  until  that  was  done^  his  name  would  remain  on  the  last 

Bain  sealed  register^  as  was  the  case  in  all  instances  with 

Whitbhavbn  ^'^^"^sfers  made  in  the  intervals  between  one  meeting 

ftiici  and  another.    All  his  calls  had  been  paid  up.     Upon 

Junct'on      this  examination  it  was  objected  that  John  Meyer  was 

11*1 

Coropany.  "^^  admissible  as  a  witness^  for  that  the  transfer  of  his 
shares  not  being  legally  complete^  he  was  still  a  part- 
ner in  the  Company^  and  consequently  was  not  admis- 
sible as  a  witness  against  a  person  charged  as  likewise 
being  a  partner  therein.  The  Lord  Justice  Clerk^  how- 
ever^ admitted  the  witness^  and  against  his  decision  on 
that  matter  the  first  exception  was  presented.  On  the 
argument  of  these  exceptions  in  the  Inner  House^  this 
one  was  abandoned^  but  it  was  re-stated  on  the  appeal 
here. 

A  book^  marked  on  the  back  and  in  the  body  of  the 
book^  ^^  The  Register  of  Proprietors/^  was  then  ten- 
dered in  evidence.  It  was  produced  as  the  Sealed  Re- 
gister of  the  shareholders  of  the  Company.  It  was  ob- 
jected to  on  the  ground  that  it  was  entitled  ^^  Register 
of  Proprietors,'*  and  not  ^^  Register  of  Shareholders/* 
the  latter  being  the  title  given  in  the  Scotch  Companies 
Clauses  Consolidation  Act  (8  &  9  Vict.,  c.  YJ,  s.  9), 
to  the  book  in  which  the  shareholders  were  registered. 
The  Lord  Justice  Clerk  allowed  the  book  to  be 
received  in  evidence.  '^This  formed  the  ground  of  the 
second  exception. 

Several  call  letters  addressed  to  Bain  were  then  ten- 
dered in  evidence,  and  were  objected  to  on  the  ground 
that  they  were  printed  letters,  and  that  the  signature  to 
each  letter  was  also  printed.  To  remove  this  objection 
the  pursuers  proposed  to  prove  by  the  evidence  of  an 
English  counsel  that  under  the  English  Companies 
Clauses  Consolidation  Act  (8  &9y.,  c.  16),  which  was 
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in  almost  exactly  the  same  terms  as  the  Scotch  act, 
the  English  Courts  had  allowed  such  letters  to  be  given 
in  evidence^  either  without  any  signature  at  all  or  with  », 
a  printed  signature.  The  counsel  for  Bain  objected  to 
this  evidence  of  the  English  counsel^  on  the  ground  of 
surprise^  because  the  English  law  was  not  averred  or 
mentioned  on  the  record.  The  Lord  Justice  Clerk 
overruled  the  objection  of  surprise^  and  admitted  the 
evidence^  and  this  formed  the  ground  of  the  third  ex- 
ception. 

The  English  counsel  was  accordingly  examined ;  he 
proved  that  in  England  a  notice  of  call  need  not  be 
signed  in  writing.  One  of  the  resolutions  of  the  di- 
rectors made  in  April  1847^  but  not  signed  till  Janu- 
ary  1849^  was  also  tendered  in  evidence^  and  admitted^ 
on  proof  given  that  by  the  English  law  such  signature 
was  sufficient.  To  these  pieces  of  evidence  so  admit- 
ted the  defender's  counsel  tendered  the  fourth  ex- 
ception. 

The  following  was  the  form  of  the  extract  from  the 
'^  Roister  of  Proprietors,''  sealed  at  the  meeting  of 
the  Company,  on  the  26th  of  February y  1849. 


1850. 

Bain 

hitehavbn 
aotl 

FCJRNESS 

Junction 
Raihvay 
Company. 


Name. 

Residence. 

Of  MoristOD,  in 
Glasgow 

Description. 

No.  of 
shares. 

60 

25 

20 

7 

5 

8 

10 

20 

50 

20 

100 

250 

Numbers. 

Amount  |Mud 
trt 

lieguter 
No. 

From 

To 

Feb.  %,  1849. 

320 

Rnin,  John 

/ 
Esq.     \ 

1,551 
8,470 
8,765 
11,974 
12,031 
12,046 
12,064 
12,299 
15,319 
13,484 
13,374 
13,514 

1,600 
8,494 
8,784 
11,980 
12.t)3i 
12,053 
12,073 
12,318 
15,368 
13,053 
13,473 
13.763 

3390 

It  was  objected  that  this  form  of  entry  was  not  a  com- 
pliance with  the  provisions  of  the  Companies  Clauses 
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I860.  Consolidation  Act  (Scotland)  (a),  for  that  it  did  not  di»- 

Bain  tinguish  each  share  by  its  number^  or  distinctly  point 

Whitbiiavbn  ®^^  *^®  totbl  number  of  shares  held  by  Bain,   nor 

»«nd  distinctly  shew  the  amount  of  subscriptions  paid  on 

FUUNKSS 

«liiiiciioii      such  shares ;  but  was  a  mere  aggregate  statement  both 

Ccii'iipany.     ®^  numbers  and  amounts. 

The  jury  returned  a  verdict  for  the  pursuers^  and  all 
the  exceptions  (save  those  which  had  been  abandoned) 
having  been  argued  and  overruled  in  the  Inner  House^ 
the  case  was  now  brought  up  by  appeal.  Several 
causes  of  error  were  assigned^  but  of  these  some  related 
entirely  to  the  forms  of  the  administration  of  the  law 
in  the  Scotch  Courts,  and  are,  therefore,  not  noticed 
in  this  report  (6). 

Mr.  Turner  and  Mr.  Anderson y  for  the  appellant^ 


(a)  8  &  9  Vict.»  c.  17,  8.  9,  by  which  it  is  enacted,  "  that 
the  company  shall  keep  a  book  to  be  called  the  '  Register  of 
Shareholders/  and  in  sach  book  shall  be  fairly  and  distinctly 
entered^  from  time  to  time>  the  names  of  the  several  corpora- 
tionsy  and  the  names  and  additions  of  the  several  persons 
entitled  to  shares  of  the  company,  together  with  the  number 
of  shares  to  which  such  shareholders  shall  be  respectively 
entitled,  distinguishing  each  share  by  its  number,  and  the 
amount  of  the  subscriptions  paid  on  such  shares,  and  the  sur- 
names or  corporate  names  of  the  said  shareholders  shall  be 
placed  in  alphabetical  order ;  and  such  book  shall  be  authen- 
ticated by  the  common  seal  of  the  Court  being  affixed 
thereto." 

The  29th  section  declares,  that  "  the  production  of  the  re- 
gister of  shareholders  shall  be  prima  facie  evidence  of  such 
defender  being  a  shareholder,  and  of  the  number  and  amount 
of  his  shares." 

(b)  For  a  report  of  the  case  on  those  points,  see  7  Bell's 
Appeal  Cases,  p.  79. 
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were  about  to  argue  that  Meyer  was  not  admissible  as 
a  witness^  when 


1850. 
Bain 


TEN 


Mr.  Butt  (with  whom  was  Mr.  Mc  Farlane)  for  the  ^||„bha 
respondents,  submitted,  that  as  this  objection  had  been      _  «»<* 

.  .  ^  ,  FURNIM 

given  up  m  the  Court  below^  it  could  not  be  received      Junction 
"ere.  SS^V 

Mr.  Turner  and  Mr.  Anderson. — ^An  argument  on 
that  objection  is  admissible  by  the  practice  of  this 
House.  In  Burnes  v.  Pennell  (c),  and  in  Luke  v.  The 
Magistrates  of  Edinburgh  {d),  such  a  course  was  per- 
mitted. In  the  former  it  was  said  that  a  particular 
objection  ought  to  have  been  taken  in  the  Court  below, 
but  it  was  allowed  to  be  argued  here,  although  it  had 
not  been  so  taken ;  and  in  the  latter  it  was  held  that 
this  House  might  decide  on  an  objection  which  was 
not  pressed  in  the  Court  below,  and  although  it  had 
not  formed  part  of  the  consideration  for  the  judgment 
in  that  Court. 

[The  argument  on  this  point  was  allowed  to  proceed 
de  bene.'] 

Meyer  ought  not  to  have  been  admitted  as  a  witness, 
for,  in  law,  he  still  continued  a  party  interested  as  a 
member  of  the  company.  Till  this  transfer  of  his 
shares  had  been  completely  made  according  to  the 
provisions  of  the  Companies  Clauses  Consolidation 
Act,  it  had  no  legal  effect,  as  between  him  and  the  rest 
of  the  world.  It  might  be  a  valid  transfer  under  the 
15  and  16  ss.  of  the  statute,  as  between  him  and  the 
transferrec,  but  that  could  not  affect  the  rights  of  third 
persons.  Though,  as  between  himself  and  the  pur- 
chaser, the  title  to  be  registered  as  a  shareholder  in  the 

(c)   Ante,  Vol.  II.,  p.  497,  507,  511,  616. 
((0  6  Wils.  &  Sh.  241. 


8  CASES  IN  THE  HOUSE  OF  LORDS. 

I860.         Company  might  be  transferred^  still  if  Meyer^s  liability 

Baim         to  the  Company  was  not  so  completely  cancelled  but 

WuiTBHAviN  *^^  ^®  might  be  sued  by  the  Company,  his  interest 

and         continued   to  exist,  and  he  was  thereby  incapacitated 

Junction       from  being  a  witness. 

Conipaoy.  Then  as  to  the  book  which  was  tendered  in  evidence. 
It  was  not  a  book  made  in  accordance  with  the  provi- 
sions of  the  statute,  which,  on  this  subject,  are  impe- 
rative. It  did  not  bear  the  name  or  title  which  the 
statute  required  it  should  bear,  and  it  was  not  so  made 
up  as  to  enable  the  party  making  it  up  to  produce  it  in 
evidence.  The  legislature  has  given  to  companies  of 
this  description  a  great  privilege,  m  enabling  them  to 
produce  their  own  books  as  evidence  in  their  own  be- 
half, and  it  has  guarded  this  privilege  from  liability  to 
the  grossest  abuse,  by  requiring  certain  things  to  be 
done  before  these  books  shall  be  admissible  in  evidence. 
These  requirements  of  the  statute  must  be  strictly 
complied  with,  or  the  mischiefs  they  were  intended  to 
prevent  will  certainly  happen.  In  the  Birkenhead 
Railway  Company  v.  Broumrigg  {e),  the  Court  of  Ebc- 
chequer  decided  that  the  only  register,  which  was  by 
the  statute  made  prima  facie  evidence  against  a  share- 
holder, was  a  register  duly  prepared  and  sealed  under 
the  provisions  of  the  statute,  and,  therefore,  where  the 
sealed  register  described  the  holders  of  shares  to  be 
**  Broumrigg  and  other  trustees,*'  it  was  held  to  be  no 
evidence  against  a  co-trustee  of  Broumrigg,  That  was 
a  stronger  case  than  the  present;  for  there  all  the 
names  of  the  individual  shareholders  v^ere  fiilly  set  out 
in  the  alphabetical  list  or  register  from  which  the  sealed 
register  was  made  out.     And  this  rule  has  been  adopted 

(e)  4  Ex.  Rep.  426;    19  Law  J.,  Ex.,  27. 
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and 

FURNBSS 

J  miction 
Hallway 
Coaopany. 


from  that  which  governs  the  construction  of  statutes  ^^^^' 
relating  to  orders  of  justices^  namely^  that  the  pro-  Bain 
visions  of  the  statute  must  be  strictly  complied  Whitbhaven 
with.  Thus^  in  Davison  v.  Gill  f/J,  an  order  of 
justices  for  stopping  up  a  way  was  held  to  be  invalid^ 
because  it  did  not  strictly  follow  the  form  given  by  the 
Act  of  Parliament  under  which  it  professed  to  be  made. 
To  meet  the  objection  founded  on  the  words  of  the 
statute  in  this  case^  and  warranted  in  principle  by  these 
authorities^  there  is  nothing  but  a  presumption  as  to 
the  similar  meaning  of  two  distinct  words.  The 
Judges  in  the  Court  below  assume  that  ^*  proprietor'^ 
and  ^^  shareholder'^  mean  the  same  things  and  that^ 
consequently^  though  the  statute  says  one  word  shall 
be  used,  the  other  may  with  equal  propriety  be  em- 
ployed. Such  reasoning,  even  if  correct,  will  not  dis- 
pense with  the  positive  words  of  a  statute.  But^  in 
fact^  the  two  words  do  not  mean  the  same  thing.  A 
man  may  be  in  fact  a  proprietor  of  shares,  without 
being  legally  a  shareholder.  He  may  be  the  proprietor 
of  them  in  virtue  of  a  purchase  and  a  payment  between 
himself  and  another  man,  and  of  a  mere  handing  over 
of  scrip  certificates,  but,  until  the  transfer  of  the  shares 
which  those  certificates  represent  has  been  legally  com- 
pleted, he  is  not  the  shareholder ;  for  shareholder  is  a 
word  of  particular  signification,  and  implies  the  pos- 
session of  a  certain  character,  which  cannot  be  con- 
ferred upon  him  but  by  the  performance  of  all  the  con- 
ditions which  the  statute  requires.  A  register  of  pro- 
prietors^ therefore,  does  not  mean  the  same  thing  as  a 
register  of  shareholders,  and  even  the  interpretation 
clause,  which  says  that  ^*  shareholder*^  shall  mean 
"  proprietor,*'  does  not   say  that  "  proprietor*'  shall 

(/)   1  East,  G4. 
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1860.        mean  ^^  shareholder/'     It  therefore  establishes  a  dis- 

l^^iy         tinction  between  them,  and  shews  that  one  word  has  a 

^      ^'  larger  and  more  comprehensive  signification  than  the 

and         other.     The  book  is  wrongly  entitled^  and  not  being  in 

accordance  with  the  provisions  of  the  statute,  was  im- 


Junction 

Railway 

Company. 


properly  received  in  evidence. 

But,  assuming  that  so  far  as  the  title  goes,  the  book 
might  be  received,  then  it  is  objectionable  for  not  pro- 
perly shewing  that  the  appellant  was  the  proprietor  of  the 
565  shares,  in  respect  of  the  calls  for  which  these  actions 
were  brought  against  him.  It  is  defective  in  this  respect, 
that  it  does  not  describe  the  shares  by  numbers,  in  the 
way  required  by  the  statute.  It  cannot  be  doubted 
that,  as  to  the  description  of  the  shares,  the  provisions 
of  the  statutes  are  mandatory.  The  legislature  desired 
to  afford  to  every  one  who  might  have  to  deal  with 
shares  in  these  public  companies,  the  fullest  protection, 
by  enabling  the  title  to  every  individual  share  to  be 
traced,  and  its  value  to  be  ascertained.  If  that  cannot 
be  done,  the  object  of  the  38th  and  39th  clauses  of  the 
act,  which  relate  to  executions  to  be  issued  against 
companies  or  their  shareholders,  might  be  defeated. 

Then  as  to  the  admissibility  of  evidence  of  the 
English  law.  This  evidence  was  not  admissible  ;  for 
the  remedy  being  enforced  in  the  Courts  in  Scotland^ 
the  law  of  those  Courts  was  to  govern  the  enforce- 
ment of  the  remedy.  Yates  v.  TTiomson  {g),  and  Dan 
V.  lAppmann  (A).  The  rule  laid  down  in  those  cases  has 
been  fully  adopted  by  Story  in  his  Conflict  of  Laws  (i), 
and  in  the  English  Courts  is  to  be  found  a  case  oiBroum 
V.  TJuitnton  {k)  which  proceeds  on  the  same  principle. 


{g)  3  Clark  &  Fin.  544. 
(A)  5  Id.  1. 


(t)  S.  557»  et  seq.,  2nd  edit. 
{k)  6  Ad.  &  £1.  185. 


^ 
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[Lord  Braugham.—But  the  objection  on  the  record        I860, 
is  not  that  which  you  are  now  arguing^ — it  is  merely         Bain 
an  objection  on  the  ground  of  surprise^  for  that  the  ^j„tb*ha?«n 
English  law  was  not  averred.] 

That  was  so  far  as  the  examination  of  an  English 
counsel^  to  prove  the  English  law,  was  concerned.    But 
the  evidence  of  that  law  itself  was  inadmissible^  and  we^ 
having  objected  to  its  admissibility^  are  not  restricted 
to  one  mode  of  shewing  it  to  be  inadmissible.   Besides^ 
here  the  admissibility  of  the  evidence  having  been  ob- 
jected to  on  this  ground^  the  other  side  insisted  gene- 
rally that  it  was  admissible^  and  on  that  question  of  gene- 
ral admissibility  the  case  was  argued.    If  the  evidence  is 
inadmissible^  there  is  no  ground  for  sajdng  that  because 
an  insufficient  reason  for  its  rejection  has  been  put  forth 
in  the  Court  below^  abetter  reason  may  not  be  relied  on 
here.    In  objecting  to  the  result  at  which  the  Judge  ar- 
rived when  he  admitted  the  evidence^  the  objector  is  not 
bound  to  confine  himself  to  the  first  ground  on  which 
he  rests  that  objection^  the  more  especially  when  the 
other  side   asserts   the   general   admissibility    of  the 
evidence.      Here  the  evidence  was  inadmissible.    The 
English  law   had  nothing  to  do  with  the  case:  the 
law  of  Scotland  was  that  which  ought  to  have  been 
administered  in  the  Courts  of  Scotland,  and  if  that  law 
had  been   administered^  the  evidence    of  the  notices 
would  have  been  rejected. 

That  brings  us  to  the  question  as  to  the  regularity 
of  the  notices.  The  141st  section  of  the  act  declares 
that  these  notices  ^^  requiring  authentication  by  the 
Company^  may  be  signed  by  two  directors,  or  by  the 
treasurer,  or  the  secretary  of  the  Company,  and  need 
not  be  under  the  common  seal  of  the  Company  ;  and 
the  same  may  be  in  writing  or  in  print,  or  partly  in 
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1850.        writing  and  partly  in  print/'    It  ia  clear^  not  only  that 

this  section  does  not  allow  the  signature  to  the  notice 

WHiTEHAfBM  ^  ^  ^"^  print,  but  that,  impliedly,  it  forbids  it  to  be  so. 

The  notice  is  permitted  to  be  partly  in  writing  and 
partly  in  print ;  but  such  a  notice  requires  authentica- 
tion, and  that  authentication  can  only  be  given  to  it  by 
the  signature  of  one  of  the  officers  mentioned  in  the 
statute.  The  permission  to  have  a  notice  pardy  in 
writing  and  partiy  in  print  being  expressly  given,  a 
similar  permission  as  to  the  signature,  is,  by  the  weU- 
known  rule  of  construction,  impliedly  excluded.  The 
name,  if  printed,  would  be  no  authentication,  and  to 
hold  it  to  be  so  is  to  render  the  guarantie  for  the 
authenticity  of  the  notice  valueless,  and  to  make  the 
words  of  the  section  insensible. 

Then  as  to  the  form  of  the  entry  of  shares  alleged  to 
have  been  held  by  the  appellant.  That  entry  is  not 
only  defective  according  to  the  requirements  of  the 
statute,  because  it  does  not  particularize  the  shares  held 
by  each  individual,  but  it  does  not  shew  the  amount  of 
money  paid  in  respect  of  any  share.  Upon  this  point 
the  directions  of  the  statute  must  be  exactiy  complied 
with,  or  the  utmost  confusion  as  to  the  amount  of  a 
shareholders'  liability  may  be  the  consequence.  By 
the  i7th  section  of  the  statute  no  one  can  transfer  any 
share  till  his  calls  on  it  are  paid  up ;  but  how  can  any 
purchaser  know  that  this  provision  has  been  complied 
with,  if  there  is  no  distinguishing  the  sums  paid  on 
each  share  ?  And  the  further  necessity  for  specifying 
what  has  been  paid,  is  proved  in  this  case,  by  the  fact  of 
the  fourth  call  having  been  divided  into  three  instal- 
ments, so  that  without  some  specific  statement  it  was 
impossible  to  know  what  had  been  paid.  And  yet 
such  knowledge  affected  not  merely  the  value  of  the 
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shares,  but  the  right  to  transfer  them ;  for  by  the  16th         1^50. 
section  of  the  statute,  the  holder  of  the  shares  could         Bain 
not  make  a  valid  transfer  until  he  had  paid  up  the  calls  Whitkhaven 
which  might  have  been  made  upon  him. 


Mr.  Butt  and  Mr.  McFarlane,  for  the  respondents. 

The  objection  to  Meyer^s  evidence  cannot  be  argued 
here.  It  was  abandoned  in  the  Court  below,  and  no 
part  of  the  judgment  there  was  pronounced  on  that 
objection.  That  judgment,  consequently,  cannot  now 
be  impeached,  so  far  as  that  objection  is  concerned. 

Then  as  to  the  reception  of  the  evidence  of  English 
law :— The  objection  made  below  was  properly  over- 
ruled. That  objection  proceeded  only  on  the  ground 
of  suprise,  and  suprise  alone  is  not  a  ground  for  reject- 
ing evidence,  but  merely  supplies'  an  argument  for  the 
consideration  of  the  jury>  or  for  an  application  for  a 
new  trial.  The  party  cannot  now,  on  appeal,  change 
the  nature  of  the  objection,  and  insist  on  the  non-ad- 
missibility  of  the  evidence.  If  he  could  do  so,  he 
might  betray  his  opponent  into  giving  evidence,  which, 
if  properly  objected  to  at  the  trial,  would  have  been 
withdrawn ;  and  having  thus  betrayed  him,  and  taken 
a  chance  of  a  verdict,  might  afterwards  come  to  obtain 
a  new  trial,  or  to  reverse  the  judgment,  on  the  ground 
of  the  admission  of  evidence  which  he  had  it  in  his 
power  to  exclude,  but  which  he  had  allowed  to  be 
given,  by  colorably,  and  not  fairly,  objecting  to  it. 
The  evidence  thus  admitted  was  correct,  and  the 
judgment  founded  on  it  is  perfectly  warranted  by  the 
principles  and  the  authorities  in  the  laws  of  Scotland 
as  well  as  of  England. 

The  register  was  properly  described,  and  was  admis- 
sible in  evidence.     The  provision  as  to  the  name  is 
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1860.        merely  directory;  and  ^^ proprietor/'  and  ^^shareholder/' 
Bain         sure^  in  common  understandings  synonimous  terms.  The 
Whitbha?bm  ^^j^ct  of  the  statute  was  to  provide  a  book  containing 

a  list  of  the  shares,  and  of  the  names  of  those  to  whom 
such  shares  belonged,  so  that  persons  interested  might 
have  full  information  as  to  those  matters;  and  that 
object  has  been  attained  here.  The  object  was  not  to 
3&X  a  special  and  exclusive  name  to  the  book,  and  to 
make  the  book,  however  properly  kept,  entirely  useless, 
unless  it  bore  that  particular  name. 

Then  as  to  the  form  of  the  entry  of  shares. 
It  was  not  necessary,  when  one  man  held  several 
shares,  to  enter  each  of  his  shares  separately,  or  to 
enter  the  amount  paid  on  each  particular  share.  If 
one  man  held  several  shares,  they  were  sufficiently 
designated  by  giving  the  number  held,  and  then  the 
first  and  last  numbers  affixed  to  them,  and  also  the 
gross  amount  paid  up  on  such  shares ;  for  the  easiest 
and  simplest  process  of  arithmetic  would  settle  the 
amount  properly  assignable  to  each.  A  different  course 
of  proceeding  would  unnecessarily  multiply  the  books 
of  the  Company,  and  occasion  troublesome  obstacles  in 
the  way  of  dealing  with  these  shares.  ^Fhe  legislature 
never  could  have  intended  to  produce  such  a  result. 
The  book  is,  by  the  29th  section,  merely  to  be  prima 
facie  evidence  of  the  number  and  amount  of  shares  held 
by  each  person ;  but  is  not  to  be  evidence  at  all  of  the 
sums  paid  up  on  those  shares.  There  is  no  ground, 
therefore,  for  this  exception. 


June  21.  Lord  Brouffham.^The  two  chief  points  for  consider- 

ation in  this  case  are  upon  the  bill  of  exceptions.  The 
main  contention  of  the  parties  applies  to  the  second 
exception — the  improper  admission   of  evidence;  and 
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that  part  of  the  first  exception  which  relates  to  the         ^^^' 

absence  of  any  distinct   statement  of  the  amount  of         Bain 

subscription  paid  on  the  shares.     The  28th  clause  is  Whitehaven 

that  on  which  the  objection  as  to  the  admission  of  the      purnbss 

evidence  is  founded.    That  clause  provides  ^^  that  the 

production  of  the  register  of  shareholders  shall  be  primd 

facie  evidence  of  such  defender  being  a  shareholder^ 

and  of  the  number  and  amount  of  his  shares.^^    My 

judgment  on  this  question  proceeds  on  a  narrow  but  a 

very  material  point  in  the  construction  of  the  act^  but 

before  proceeding  to  that  question^  let  us  take  the 

objections  to  the  admissibility  of  evidence.    The  first 

point  we  have  to  consider  is  as  to  the  reception  of  the 

evidence  of  an  English  counsel^  upon  the  construction 

given  by  the  courts  of  England  to  that  part  of  the 

English  act  which  relates  to  the  authenticity  of  certain 

documents  required  under  the  act.     ^Fhe  evidence  of 

that  learned  counsel  was^  that  such  documents  did  not 

require  to  be  signed  in  writings  but  that  a  printed 

signature  was  sufficient.     What  is  the  form  of  the 

exception  to  that  evidence  ?    It  is  this :— ^^  Whereupon 

the  defender  (the  present  appellant)  objected  to  the 

evidence  proposed^  on  the  ground  of  surprise^  in  respect 

that  the  English  law  was  not  averred  or  mentioned  on 

the  record.^'     Surprise  is  the  only  ground  here  alleged. 

The  exception  however  goes  on  thus: — *^The  counsel 

for  the  pursuer  did  insist  that  the  proposed  evidence 

was  competent  and  admissible^  and  the  Lord  Justice 

Clerk  did  repel  the  objection  preferred  by  the  counsel 

for  the  defender^  and  allowed  the  English  counsel  to  be 

examined  as  a  witness.'^     Repelled  what  objection? 

Why  that  which  was  preferred  by  the  counsel  for  the 

defender.     But  what  was  the  objection  ?     Was  it  an 

objection  that  the  evidence  was  in  itself  inadmissible  ? 
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1850.         No,  but  merely  that  surprise  rendered  it  inadmissible 

under  the  circumstances  then  existing,— for  that,  as  the 

Whitehavbn  plc^wigs  then  stood,  the  defendant  was  not  warned 

that  such  evidence  would  be  tendered.  Then  that  was 
the  ground  of  his  exception.  Now  it  is  necessary  that 
when  a  party  excepts  to  the  reception  of  evidence,  to 
the  rejection  of  evidence,  or  to  the  direction  of  the 
Judge  given  to  the  jury,  whatever  is  the  subject-matter 
of  his  exception,  he  must  state  the  ground  of  his  ex- 
ception, otherwise  he  cannot  except. — It  is  not  enough 
for  him  to  say,  ^^  I  except  to  the  receiving  of  ji.'s  evi- 
dence/^ or  ^^  I  except  to  the  rejection  of  A,'s  evidence,'^ 
or  ^^  I  except  to  the  first  passage  in  the  direction  given 
by  the  learned  Judge  to  the  jury.^^  If  he  objects  to  the 
reception  of  ^.^s  evidence,  he  must  shew  why  it  should 
not  be  received,  as  by  stating  that  A.  is  an  incompetent 
Witness.  If,  on  the  other  hand,  he  objects  to  the 
rejection  of  A.'s  evidence,  he  must  shew  why  it  should 
not  be  rejected,  as,  for  instance,  that  ^.  is  a  competent 
witness,  and  that  his  evidence  is  admissible,  and  that 
the  rejection  of  his  evidence  is  contrary  to  law.  If  he 
objects  to  the  learned  Judge^s  direction  to  the  jury,  he 
must  state,  not  merely  that  he  does  object,  but  the 
groimd  on  which  he  objects  t  he  must  shew  that  the 
direction  is  contrary  to  law ;  he  must  shew  distinctly 
and  specifically  the  ground  of  his'  objection.  In  all 
these  cases  the  ground  of  objection  must  be  clearly 
stated,  and  beyond  the  ground  of  the  objection  thus 
stated,  the  Court  is  not  at  all  bound  to  look.  Even  if 
an  unnecessary  specification  of  a  ground  of  objection 
should  be  made,  beyond  that  specific  ground  the  Court 
is  not  bound  to  look.  The  only  question  for  consider- 
ation, under  such  circumstances,  is,  the  value  of  the 
objection  on  the  ground  thus  specifically  stated.     In 
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this  case  the  ground  of  exception  stated  is  surprise^  and 
surprise  only ;  not  that  the  evidence  was  in  itself  inad- 
missible^ but  that  it  was  inadmissible  because  the  in-  Wuitbravbn 
tention  to  adduce  it  had  not  been  notified  on  the  record. 
The  ground  was  surprise  only  ?  The  Court  thinking 
that  surprise  was  not^  in  itself^  a  ground  for  rejecting  the 
evidence^  held  the  exception  so  stated  to  be  insufficient. 
The  insufficiency  of  the  statement  of  objection  by 
the  party  who  made  it^  is  now  attempted  to  be  supplied 
from  the  answer  given  to  that  objection^  and  the  whole 
question  of  the  admissibility  of  the  evidence  is  said  to 
have  been  raised^  because  the  pursuer^s  counsel  is 
alleged  to  have  insisted^  generally^  that  the  proposed 
evidence  was  competent  and  admissible.  No  doubt 
he  did  say  that  it  was  competent  and  admissible^  but 
that  was  only  a  reiteration  of  the  act  of  tendering  the 
evidence ;  it  did  not  extend  beyond  the  objection  which 
had  been  specifically  rdsed.  And  the  Lord  Justice 
Clerk  repelled  the  objection  taken  to  the  admissibility 
of  this  evidence ;  but  that  objection  was  the  objection 
of  surprise^  and  no  other.     I  am  therefore  of  opinion 

that  the  appellant  is  now  shut  out  from  his  general  ob- 
jection to  evidence  itself^  for  the  objection  taken  below 
was  surprise^  and  surprise  is  no  ground  of  objection. 

This  brings  us  to  the  third  exception.  The  English 
counsel  was  examined^  and  then  the  appellant  objected 
that  which  is  now  put  forward  as  the  third  exception^ 
but  which  is  in  reality  the  second.  ^^  The  counsel  for 
the  defender  did  then  and  there^  on  his  behalf^  object  to 
the  aforessdd  opinion  of  the  Lord  Justice  Clerk,  and  did 
tender  his  exception  accordingly  ;^'  not  to  the  opinion 
that  English  counsel  were  or  were  not  admissible  wit- 
nesses^ but  to  the  opinion  that  surprise  was  no  ground 
for  refusing  to  receive  their  testimony. 

I  have  considered   the  cases  given  to  me  on  this 

VOL.  III.  c 
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pointy  and  I  am  of  opinion  that  they  do  not  apply  to 
get  rid  of  the  defectiveness  of  this  objection.  I  very 
much  regret  that  this  clumsy  mode  of  proceeding  was 
adopted  in  the  Court  below.  There  has  been  a  slip 
there :  the  objection  to  admitting  the  evidence  ought  not 
to  have  been  taken  on  the  mere  ground  of  surprise,  but 
on  the  irrefragable  ground  on  which  the  cases  cited  all 
proceed^ — that  the  testimony  here  offered  was  no  evi- 
dence^ nor  anything  like  evidence.  I  am  sorry  that  we 
cannot  now  go  into  that  question.  I  am  sorry  that 
your  Lordships  have  not  the  opportunity  of  setting  the 
Court  below  right  on  a  most  important  point :  for  it  is 
not  merely  on  this  case  that  the  point  bears ;  but  it  is 
a  point  of  very  general  importance.  The  Court  of  . 
Session  has  gone  against  all  the  principles  of  the  law 
of  this  country  on  this  subject^ — the  principles  of  the 
law  of  evidence^  by  which,  unless  in  certdn  excepted 
cases,  it  professes  to  be  guided.  The  Court  has  gone 
directly  against  the  rules  laid  down  in  the  two  impor- 
tant Scotch  cases,  decided  here  on  appeal,  Yates  v* 
JTiomson  (/),  and  Don  v.  Lippmann  (m) ;  the  former  o 
which  turned  on  facts  strongly  resembling  these  which 
exist  in  the  present  case*  The  case  of  Don  v.  Lipp^ 
mann  was  directly  decided  on  the  applicability  of  the 
Statute  of  Limitations  to  the  facts  there:  but  it 
declares  the  principle  of  law  applicable  here,  and  so 
does  that  of  Yates  v.  Thomson,  which,  as  to  circum- 
stances, was  almost  on  all  fours  with  the  present.  It 
is  perfectly  evident  that  these  cases  are  the  law  of  the 
land  on  this  subject :  they  follow  and  declare  the  law 
which  had  been  clearly  laid  down  in  our  Courts,  in  well 
known  cases,  which  draw  the  distinction  between  the 
lex  loci  contractus,  and  the  lex  /oriy  and  lay  it  down 
that  the  lew  loci  contractus  is  to  be  the  governing  rule 
as  to  the  construction  of  all  contracts  between  parties, 

(/)  5  Clark  &  Fin.  1.  (w)  3  CI.  &  Fin.  544. 
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and  all  transactions  regarding  personal  property,  but  1850. 
not  affecting  real  property ;  but  that  the  lew  fori  is  to 
govern  trials  respecting  real  property,  and  that  what-  WHiTBHArEw 
ever  relates  to  a  remedy  to  be  enforced,  or  to  evidence, 
must,  in  either  instance,  be  governed  by  that  law. 
For  example ;  in  the  case  of  a  person  domiciled  abroad 
making  a  will,  disposing,  or  assuming  to  dispose,  of 
real  estate  in  this  country,  the  will  must  be  in  accord- 
ance with  the  real  property  law  of  this  country ;  and 
the  law  of  the  country  where  he  is  domiciled  is  totally 
inapplicable  to  the  case.  On  the  other  hand,  in  a  per- 
sonal matter,  the  lex  loci  contractus  rules  entirely  the 
disposal  of  that  matter,  not  only  in  the  country  where 
the  contract  is  made  and  then  sought  to  be  executed, 
or  damage  sought  to  be  recovered  for  its  non-execution, 
but  also  in  the  Courts  of  this  country,  if  the  remedy 
is  sought  for  here.  As  to  the*stipulations  of  that  con- 
tract, our  Ck)urts  are  bound  by  foreign  law,  which 
must  to  them  be  matter  of  fact.  But  it  is  a  totally 
different  thing  as  to  the  law  of  evidence.  The  law  of 
evidence  is  the  leaff  fori  which  governs  the  Courts. 
Whether  a  witness  is  competent  or  not  c  whether  a 
certain  matter  requires  to  be  proved  by  writing  or  not : 
whether  certain  evidence  proves  a  certain  fact  or  not : 
that  is  to  be  determined  by  the  law  of  the  country 
where  the  question  arises,  where  the  remedy  is  sought 
to  be  enforced,  and  where  the  Court  sits  to  enforce  it. 

The  only  point  that  required  to  be.  decided  on  in 
Don  V.  Lippmann  (n)  was,  whether  the  Statute  of 
Limitations  was  in  that  case  applicable  as  the  Ussfori^ 
One  party  contended  that  it  was  part  of  the  Urn  loci 
contractus ;  but  we  held  that  the  statute  was  there  part 
of  the  lew  fart.  In  Yates  v.  Thomson  (o),  no  doubt 
was  entertained  upon  the  subject,  and  it  was  clearly 

(«)  5  Clark  &  Fin.  1.  (o)  3  Jd.  544. 
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1860.         held  that  the  Courts  of  Scotland  were  not  bound  to 
adopt  foreign  rules  of  evidence :   every  country  having 
WuiTB HAVEN  ^^  ^^^  tcchuical  rules  of  procedure. 

Here  the  Court  of  Session,  disregarding  this  clear 
rule  thus  laid  down,  has  proceeded  against  all  principle 
and  all  authority.  The  objection  to  the  evidence  on  the 
ground  of  surprise  was  rightly  overruled ;  but  the  evi- 
dence itself  was  wholly  inadmissible,  and  should  have 
been  rejected  at  the  trial,  whether  objected  to  or  not. 
I  trust,  therefore,  that  such  miscarriage  may  not  again 
occur;  but  that' it  may  be  distinctly  understood  that 
we  affirm  this  judgment  of  the  Court  below  for  the 
reason  that  this  objection,  on  the  ground  of  surprise, 
was  no  objection  at  all ;  but,  at  the  same  time,  we 
have  no  doubt  that  the  evidence  must  have  been 
rejected  had  the  other  objection  been  taken  at  the  trial. 
It  ought  to  have  been  taken,  and  then  it  must  have 
prevailed;  the  Judge  could  not  have  allowed  such 
evidence.  The  Inner  House  was  of  course  confined  t^ 
the  matters  stated  on  the  bill  of  exceptions,  and  there 
the  objection  of  surprise  was  raised,  and  was  the  only 
objection  raised  for  consideration,  although  some  of 
the  Judges,  by  a  manifest  oversight,  appear  to  have 
considered  the  general  question  of  the  admissibility 
of  the  evidence  to  be  before  them,  and,  deeming 
the  evidence  admissible,  gave  an  erroneous  opinion 
upon  it. 

See  the  consequence  of  not  taking  the  objection  in 
the  proper  form ;  and  see  how  impossible  it  is  for  us  to 
overleap  the  bounds  by  which,  in  deciding  on  the  ad- 
missibility of  such  evidence,  we  are  limited.  If  we 
were  to  act  on  this  objection  now,  it  might  be  an- 
swered— '^If  this  objection  had  been  taken  below, 
instead  of  the  objection  being  confined  to  the  ground  of 
surprise,  non  constat  that  the  Court  would  have  allowed 
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the  evidence,  and  then  there  would  not  have  been  any  I860. 

ground  of  exception  :  or,  non  constat  that  the  respon-  Bain 

dents  would  not  have  withdrawn  the  witness,  and  then  \^'hitrhaven 

there  would  not  have  been  any  ground  of  exception  ;  *»"•* 

or,  non  constat  that  they  would  not  have  proved  their  .1  unction 

K    '1 

point  in  another  and  an  unexceptionable  way."  Company. 

On  these  grounds,  therefore,  I  advise  your  Lordships 
to  overrule  the  exception,  and  support  the  decision 
below,  and  I  desire  that  it  may  be  understood  that  we 
do  so,  not  on  the  ground  that  the  exception  could  not 
have  been  taken,  but,  on  the  contrary,  on  the  ground 
that  the  exception  taken  has  been  wrongly  taken,— taken 
on  a  wrong  point,— when,  if  it  had  been  taken  on  a  right 
point,  it  would  have  been  invincible. 

We  then  come  to  another  point,  the  only  one  which 
seems  to  me  to  require  much  consideration,— I  mean 
the  form  of  the  entry  of  the  shares.  I  do  not,  how- 
ever, think,  upon  the  whole,  that  it  can  be  contended 
that  the  books  omitting  to  distinguish  each  share  by  its 
particular  number,  is  a  sufficient  objection.  This  part 
of  the  statute  does  not  require,  and  would  not  justify, 
so  absurd  a  construction  as  to  require  that  if  a  man  has 
a  thousand  shares,  there  must  be  a  thousand  lines,  each 
line  stating  one  of  his  shares.  If  all  his  shares  stand 
in  the  same  predicament  with  each  other,  there  is  a 
substantial  compliance  with  the  statute.  But  another 
part  of  the  exception  objects,  not  only  that  each  share 
is  not  distinguished  by  its  number,  but  also  that  the 
books  do  not  set  forth  the  total  number  of  shares  held 
by  the  defender.  I  think  that  this  further  objection  is 
not  founded  in  fact,  and  that  the  effort  of  arithmetic 
required  to  arrive  at  the  total  number,  so  much  relied 
on  in  the  argument,  is  really  a  very  little  effort  after  all. 
But  the  third  ground  of  exception,  that  ^^  the  books  do 
not  shew  distinctly  the  amount  of  subscriptions  paid  on 
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the  shares  held  by  the  defender/^  does  appear  to  be  some- 
what better  founded.     And  if  I   had  found   that  this 
amount  was  not  distinctly  set  forth^  my  opinion  would 
have  been  in  favour  of  the  appellant^  because  it  is  mo0t 
important  that  every  thing  should  be  done  which  the 
statute  (8  &  9  Vict.,  c.  17)  requires  to  be  done,  and  for 
this  reason.     A  great  privilege  is  bestowed  by  the  act 
upon  the  Company,  neither  more  nor  less  than  that  of 
making  evidence  for  itself.     The  books  of  the  Ck>mpany 
are  made  evidence  for  the  Company,  and,  unless  rebut- 
ted by  counter-evidence,  will  be  sufficient  to  warrant  a 
verdict  in  each  case.     It  must  be  admitted  that  this  is 
a  very  great  privilege,  and  an  exception  to  the  ordinary 
rules  of  evidence.     By  those  rules,  and  the  rules  of 
common  sense  and  justice,  what  a  man  writes  is  evi- 
dence against  him,  but  not  evidence  in  his  favour :  but 
here  the  proposition  is  reversed.     So  that  the  Com- 
pany, by  writing  in  the  books  that  ^^  A.  B.  holds'^  a 
certain  number  of  shares,  can  go  into  Court  and  make 
A.  B.  answerable  for  them,  and  can  produce  the  entry 
as  evidence  against  him.     This  is  a  great  privilege,  and 
in  order  to  justify  the  exercise  of  it,  the  conditions  on 
which  it  is  given,  namely,  the  provisions  of  the  statute 
as  to  the  making  of  these  entries,  must  be  strictly  com- 
plied with  ;  and  I  hold  that  it  is  much  safer  to  consider 
each  of  those  provisions  as  a  condition  precedent,  as  a 
provision  imperative,  and  not  merely  directory,  on  ac- 
count of  the  great  importance  of  the  privilege  itself, 
and  on  account  of  its  being  an  exception  to  all  ordinary 
rules  of  evidence.     If,  therefore,  I  had  not  found  a  dis- 
tinct compliance  with  the  requisitions  of  the  9th  sec- 
tion, I  should  not  have  considered  that  the  29th  sec- 
tion was  of  any  avail  to  the  applicant  in  making  these 
books  evidence  for  him,  and  against  his  adversary. 
Let  us  then  see  how  the  terms  of  the  various  sections 
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in  the  statute  relating  to  these  books  have  been  com-         l^^^' 
plied  with.     The  9th  section  says  that  ^^  the  Company         Daiv 
shall  keep  a  book^  to  be  called  ^^  the  Register  of  Share-  Wiiitkiiaven 
holders  ;'^  the  book  is  in  fact  called  ^  the  Register  of      ^  »"** 
Proprietors/^  and  is  objected  to  as  not  being  a  compli-      Junrfi.m 
ance  with  the  statute.     I  do  not  think  that  there  is  any      Coinpanv, 
force  in  that  objection. 

As  to  the  others^  I  shall  now  state  why  I  think  that 
there  has  been  a  sufficient  compliance  with  the  provi- 
sions of  the  9th  sec.  We  find  it  there  said,  ^*  and  in  such 
books  shall  be  fairly  and  distinctly  entered^  from  time 
to  time^  the  names  of  the  several  corporations,  and  the 
names  and  additions  of  the  several  persons  entitled  to 
shares  in  the  Company^  together  with  the  number  of 
shares  to  which  such  shareholders  shall  be  respectively 
entitled^  distinguishing  each  share  by  its  number,  and 
the  amount  of  the  subscriptions  psdd  on  such  shares/' 
My  opinion  goes  on  very  narrow  ground^  being  indeed 
founded  on  a  single  letter^  ^^  the  amount  of  the  sub- 
scriptions paid  on  such  shares/'  and  ^^  the  surnames/' 
or  ^^  corporate  names''  of  the  "  said  shareholders." 
the  words  being  in  the  plural  number.  Now  I  freely 
confess  so  disposed  am  I  to  look  at  the  strict  execution 
of  this  direction  as  a  condition  precedent  to  the  enjoy- 
ment of  the  extraordinary  privilege  conferred  by  the 
29th  section^  of  making  a  man's  own  writing  evidence 
for  himself  and  against  another  party,  that  if,  instead  of 
the  words  being  in  the  plural,  they  had  been  in  the 
singular,  I  should  have  advised  your  Lordships  on  this 
point  to  give  judgment  for  the  appellant :  for  then  it 
would  have  been  the  amount  of  the  subscription  paid  on 
isuch  share^  and  the  surname/'  &S.,  whereas  it  is  ^^  sub- 
scriptions paid  on  shares,"  and  "  surnames  of  share- 
holders." That  carries  you  back  from  the  last  antece- 
dent in  the  singular,  ^^  distinguishing  each  share,"  to 
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ISM).         the  prerious  antecedent,  which  is  the  number  of  shares 
which  such  shareholder  holds,  distinguishing  each  share 

WiiiTKHAVBN  ^y  ^^  number.     Now  I  think  that  in  this  case  each 

share  is  sufficiently  distinguished  by  its  number,  to 
give  almost  a  formal,  certainly  a  most  substantial  com- 
pliance with  the  direction.  When  you  put  "  No.  1551 
to  No.  1600,'^  which  letters  and  figures  shew  fifty 
shares  in  successive  numbers  held  by  Mr.  Bainy  each 
share  is  distinguished  by  its  number,  because  anybody 
reading  that  entry  must  know  that  1551  is  the  first, 
1552  is  the  second,  and  1600  is  the  last  number  of  the 
parcel. 

Then  we  come  to  the  entry  of  3600/.,  as  the  amount 
of  subscriptions  paid  on  the  shares,  and  I  was  at  first 
disposed  to  consider  the  objection  to  this  entry  favour- 
ably for  the  appellant,  because  a  lumping  sum  is  given, 
and  what  portion  of  it  is  applicable  to  each  share  is  not 
described.  But  I  do  not  think  that  that  objection  can 
be  taken  advantage  of,  especially  in  a  court  of  last 
resort.  I  am  not  sure  that,  upon  this  point,  if  the  case 
had  been  decided  the  other  way,  I  should  have  recom- 
mended your  Lordships  to  reverse  the  decision.  But 
I  do  not  think  that  there  is  sufficient  ground  to 
recommend  its  reversal  now ;  the  point  is  so  narrow 
that  the  party  who  has  possession  of  the  judgment  may 
well  be  allowed  to  keep  it. 

On  the  whole,  therefore,  I  shall  move  your  Lord- 
ships that  this  appeal  should  be  dismissed,  and  the 
judgment  of  the  court  below,  affirmed.  And  as  I  think 
that  there  was  no  real  defence  on  the  merits,  I  shall 
move  that  the  judgment  should  be  affirmed,  with  costs;. 
Judgment  of  the  cdurt  below  affirmed,  with  costs.. 
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Thb  Earl  of  Glasgow  and  John) 

__-  ,  ^  }  Appellants.  i860. 

Wilson  and  Sons  -  -  >  June  25,  26 ; 

Jaly  2. 

Thb    Hurlet    and  Campsib  Alum) 

_,  ,  ^  \  Respondents. 

Company^  and  John  Kino  -  S 

A  bill  of  exceptions  was  tendered  to  a  judge's  direction,  and,  BiHqfEwcep- 
under  the  55  6. 3,  c.  42,  s.  7,  was  signed  by  bim  at  the  time 
at  the  trial.  The  draft,  thus  prepared,  was,  some  months 
afterwards,  more  formally  drawn  up,  and  was  tendered  to  him 
for  signature.  He  refused  to  sign  it,  unless  a  sentence, 
explaining  his  direction,  was  introduced  into  the  bill,  and 
the  party  excepting  finally  consented  to  its  introduction. 
The  bill  of  exceptions,  with  this  explanation  forming  part 
of  it,  was  presented  to  the  Court  : 

Held,  that  the  introduction  of  this  explanation  was  highly 
irregular :  but  that,  being  on  the  record,  the  Court  below, 
and  this  House,  could  only  look  to  the  record,  and  could 
neither  receive  an  affidavit  of  the  facts,  nor  examine  the 
draft  of  the  exceptions,  originally  prepared  and  signed. 

A  lease  of  alum  mines  gave  the  lessee  the  right  to  obtain  alum 
firom  certain  coal  wastes.  A  subsequent  lease  of  the  coal 
mines  providod  that  nothing  thereby  granted  should  injure 
the  rights  of  the  parties  who  held  the  alum  mines,  llie 
alum  existed  in  the  coal  wastes.  The  coal  lessees  could 
not  thoroughly  work  the  coal  without  removing  the  pillars 
which  supported  the  roof ;  but  by  doing  this,  the  alum 
would  be  rendered  impossible  to  be  reached  : 

Held,  that  the  coal  pillars  could  not  be  removed. 

1  HI0  was  an  appeal  against  an  interlocutor  of  the 
Sourt  of  Session^  pronounced  in  a  conjoined  action  of 
suspension  and  interdict^  and  of  declarator^  arising  out 
of  the  following  circumstances. 
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1950. 

The 
Earl  of 
Glasgow 
aud  others 

The 

Hurlet 

Alum 

Company 

and  another. 


The  Earl  of  Glasgow  was  the  owner  of  certain  land 
at  Hurlet y  which  was  in  many  respects  very  valuable  for 
mining  purposes.  It  contained  mineral  strata  of  various 
descriptions.  Nearest  the  surface  of  the  earth  was  a 
stratum  of  limestone  rock^  about  three  feet  thick^  below 
which  was  a  bed  of  alum  ore^  or  schistus^  of  about  the 
same  thickness^  and  below  the  alum  was  a  seam  of  coal, 
of  nearly  double  that  extent. 

The  respondent  King,  and  the  Company  now  interest- 
ed with  him,  obtained,  in  the  year  1800,  a  grant  of  the 
alum  ore  for  a  period  of  sixty-two  years,  and  the  ques- 
tion between  the  parties  related  to  the  manner  of  work- 
ing the  mines  respectively  belonging  to  them.  All 
these  mines  had  been  previously  worked,  and  there  had 
been  a  contract  for  obtaining  all  the  copperas  stones 
from  the  coal  pits  and  the  coal  wastes.  Alum,  how- 
ever, having  become  more  valuable,  and  that  which 
came  from  these  mines  being  of  the  best  sort,  this  con- 
tract of  1800  was  made  between  the  persons  compo- 
sing the  Alum  Company  and  the  Earl  of  Glasgow^  by 
which  he  ^^  does  hereby  assign,  sell,  and  convey,  to, 
&c.,  their  heirs  or  assigns,  the  whole  ore  in  his  said 
coal  pits  and  coal  wastes  at  Hurlet^  from  which  alum 
can  be  manufactured,  excepting  the  pyrites  or  copperas 
stones,  which  are  already  conveyed  to  the  partners  of 
the  Hurlet  Company,  to  work  and  collect  the  said  ore 
in  all  the  old  coal  pits  and  coal  wastes  at  Hurlet ;  to 
open  up  old  pits  where  the  same  may  happen  to  be  now 
shut ;  to  erect  gins  or  other  machinery  for  draining 
the  said  ore  to  the  surface,  and  to  make  roads  and  pas- 
sages for  conveying  the  same  from  the  pits  to  the  ad- 
jacent public  roads ;  but  reserving  to  the  said  Earl  Hfc 
heirs,  &c.,  and  the  tacksmen  of  his  coal  works,  lime 
works,  iron  stone  and  other  metals,  the  exclusive  use. 
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at  all  times^  of  five  pits^  to  be  from  time  to  time  made         1^^- 
choice  of  for  the  purpose  of  working  coal^  lime^  iron-         The 

Btone^  and  otlier  minerals ;  and  declaring  that  while  gj^'snow 

these  five  pits  are  thus  appropriated^  the  said  (grantees  ^^^^  oihers 
of  the  alum)  shall  have  no  right  of  access  thereto^  for         The 
collecting  or  cutting  out  alum  therefrom,  but  in  the        Alum 


event  of  the  said  £arl^  or  his  foresaids,  purposing  to      ^"'"'^JiJJr 
work  limestone  in  any  of  the  pits  after  the  coal  has 
been  wrought  out,  and  from  which  the  alum  ore  has 
not  been  taken  away,  he  and  they  shall  be  bound  to 
give  the  said  (grantees  of  the  alum)  two  months  previous 
intimation  of  such  intention  to  work  limestone,  or,  in 
case  of  failure,  to  give  such  intimation,  that  they  shall 
shovel  the  oar  aside  at  their  own  charges,  so  as  the 
same  may  not  be  wasted.     Further  the  Earl  agrees, 
that,  in  the  event  that  he  or  his  foresaids  should  cease 
to  work  the  coal  and  limestone,  and  should  desist  from 
drawing  the  water  out  of  the  waste,  the  machinery 
which  has  been  employed  for  drawing  the  water  shall 
be  sold  and  delivered  over  to  (the  grantees  of  the  alum) 
at  valuation,  &c.,  who  shall  afterwards  have  liberty  to 
draw  the  water  from  the  coal  waste  during  the  remain- 
der of  this  contract.     And  the  Earl  binds  himself  and 
his  foresaids  not  to  fill  up  any  of  the  pits  now  open,  or 
hereafter  to  be  opened,  for  working  coal  or  lime  at 
Hwrkty   the  (grantees  of  the  alum)  hereby  becoming 
bound  to  fence  in  a  sufficient  manner  all  such  pits  as 
shall  be  left  by  the  Earl  or  his  foresaids  within  two 
weeks  after  being  given  up.     And  he  likewise  grants  to 
them  and  their  foresaids,  during  the  said  period,  the 
liberty  and  privilege  of  returning  the  washed  ore  from 
their  alum  works,  and  depositing  the  same  in  any  of 
the  coal  pits  at  Hurlety  where  the  limestone  has  been 
previously  wrought  out.     For  which  causes  the  said 
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1860.  (grantees  of  the  alum)  bind  themselves  to  pay  to  the 

The  Earl^  his  heirs^  &c.^  a  clear  lordship  of  one-shilling  and 

Glasgow  ^^P^^c®  sterling  per  ton  for  the  whole  alum  ore  to  be 

and  othcw  taken  by  them  from  the  said  pits,  free  of  all  charges, 

The  &c.''     For  twenty  years  the  works  went  on  at  a  great 

Alum  profit,  both  alum  and  copperas  being  procured  from 

Coinpaiiy     the  ore:  but  chemical  discovery  rendered  the  alum  less 
and  another.  ,  ,  - 

valuable,  and,  from  time  to  time,  the  grantees  allowed 

their  works  to  remain  idle. 

Wilson  and  Sons  became,  in  1835,  th^  lessees  of  the 
coal  and  limestone  mines  for  a  term  of  years  ending  in 
1852,  In  the  lease  of  the  coal  mines,  giving  them 
the  right  fully  to  work  the  coal,  there  was,  among  others, 
the  following  exception : — ^^  It  is  hereby  declared  that 
nothing  herein  contained  shall  in  any  way  injure  the 
rights  of  the  parties  who  lease  the  alum  and  copperas 
ores  from  the  the  said  Earl  of  Glasgtm.^^ 

The  established  mode  of  working  the  coal  mines  up 
to  1843,  had  been  by  what  was  called  stoop  and 
room ;  the  stoop  being  the  pillar  which  was  left  for 
the  support  of  the  roof,  and  the  room  being  the  space 
left  between  the  pillars  upon  excavating  the  coal. 
The  room  was  also  caUed  the  waste^  and  the  fall  of  the 
roof  which  produced  what  was  called  the  extinction  of 
the  waste,  was  known  by  the  name  of  a  crush.  When  it 
once  commenced  it  often  extended  far  beyond  the 
immediate  neighbourhood  of  the  pillars  actually  re- 
moved, the  lateral  pressure  destroying  the  roof  for  a 
considerable  distance.  A  crush  was  always  liable 
to  be  occasioned  by  the  removal  of  the  coal  pillars, 
and  as  it  rendered  the  obtaining  of  the  alum  impos- 
sible, the  right  of  the  lessees  of  the  coal  to  work** 
(that  is  to  say,  to  remove)  the  coal-pillars,  was  the 
question  raised  in  this  case. 
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In  1843  the  lessees  of  the  coal  began  to  remove  the         1B50. 
coal  pillars^  and  a  crush  of  a  very  extensive  nature         The 

V      1      c 

followed.     Some  arrangement  was  for  a  time  made      Glasgow 
between  the  parties^  but,  in  November  1 846,  the  gran-      *"<*  others 

V, 

tees  of  the  alum  presented  a  note  of  suspension  and         The 

Uiirlet 
interdict,  praying  that  the  lessees  of  the  coal  might  be        Alum 

prevented  ^^  from  cuttinir  out  and  removing,  or  weak-      ^^^^fP^ 
^  „         ^  ©  o^  nn^l  another. 

ening  and  injuring  any  of  the  pillars  in  the  coal  pits 
and  coal  wastes,  whereby  the  same,  or  any  of  them, 
might  be  shut  up,  or  the  access  thereto  endangered 
during  the  remainder  of  the  lease  of  the  alum  ore.'' 
In  answer  to  the  prayer  of  this  suit,  the  Earl  and  the 
lessees  of  the  coal  mine  insisted  that,  by  the  grant  of 
1800,  he  was  ^^under  no  necessity  to  refrain  from  work- 
ing the  coal  pillars  as  well  as  the  other  coal  on  the 
lands  of  Hurlet,  when  circumstances  should  render  this 
necessary,  or  when  he  should  think  proper  to  do  so.'' 

While  the  case  was  under  discussion,  but  aft^r  an 
interdict  granted,  Messrs.  Wilsouy  the  lessees  of  the 
coal,  offered  to  collect  and  bring  to  the  tnouth  of  the 
mine  the  whole  alum  ore,  either  taken  from  the  top  of 
the  coal  pillars,  or  found  in  the  wastes,  and  to  allow 
King  and  the  Company  to  take  it  away,  on  payment  of 
one  shilling  and  sixpence  a  ton,  within  six  months  from 
the  time  of  intimation  of  its  having  been  brought  to 
the  pit's  mouth  being  given  to  them ;  in  consequence 
of  which  offer  the  Lord  Ordinary  recalled  the  absolute 
interdict  he  had  previously  granted,  but  allowed  the 
suspension  prayed  for,  the  effect  of  which  was  to  per- 
mit the  coal  lessees  to  continue  their  work,  subject  to 
responsibility  in  damages. 

King  and  the  Alum  Company  then  brought  an  action 
of  declarator  ag^nst  Wilson  and  SonSy  in  order  to  have 
the  extent  of  their   relative   rights  ascertained  and 
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1850.  declared^  and  the  amount  of  damages  assessed^  and  the 

Xlic  Lord  Ordinary  settled  three  issues  for  trials  of  which 

Glasoow  ^^^  ^^^  alone   now    requires   to   be   considered  :— 

HDil  oiliers  ^^  Whether  the  defenders^   or  any  of  them,  have    re- 

The  moved,  or  are  in  the  course  of  removing,  or  unduly 

Alum  diminishing,  wrongfully,  and  in  violation  of  the  rights 

Compaiiy     q{  ^^^  pursuers,  under  the  said  contract  or  lease  [of 
Qixd  another.  ^ 

1800]  coal  pillars  in  the  pits  or  wastes  under  the  lands 

or  farms  comprehended  in  the  said  contract,  to  the  loss, 

injury,  and  damage  of  the  pursuers/^ 

The  cause  came  on  for  trial  before  Lord  Ivory,  as 
Lord  Ordinary,  on  the  3rd  of  April,  1849.  It  lasted 
eight  days,  and,  at  its  conclusion,  his  Lordship  stated 
his  construction  of  the  lease  to  be  in  favour  of  the 
pursuers,  and  directed  the  jury  accordingly.  The 
counsel  for  the  defenders  took  two  exceptions  to  this 
direction:  first,— ^^ In  so  far  as  his  Lordship  directed 
the  jury  in  point  of  law  that,  according  to  the  sound 
legal  construction  of  the  contract,  it  gives  the  pursuers 
the  right,  throughout  its  endurance,  to  prevent  the  land- 
lord, or  his  tenant  in  the  coal,  from  removing  the  pil- 
lars in  so  far  as  necessary  to  support  the  roof,  though 
all  the  solid  coal  should  be  wrought  out ;  secondly, — 
In  so  far  as  his  Lordship  declined,  when  requested  by 
the  defenders,  to  direct  the  jury  in  point  of  law  that 
there  is  nothing  in  the  contract  of  1800,  or  in  the 
leases  of  the  coal  of  the  defenders,  to  bar  the  Earl  of 
Glasffow,  or  any  person  deriving  right  from  him,  to 
work  out  the  pillar  coal  in  a  jfair  and  regular  manner 
after  the  solid  coal  is  exhausted/^ 

The  bill  of  exceptions  was  first  prepared  with  the 
exceptions  as  stated  above,  and  in  that  state  was  signed 
by  the  Judge.  The  jury  returned  a  verdict  for  the 
Alum  Company,  with  5000/.  damages.     1  he  bill  of 
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exceptions  afterwards  became  the  subject  of  discussion 
between  the  parties^  and  the  Judge  refused  finally  to  sign 
it,  unless  the  following'paragraph  (here  marked  between 
brackets)  was  uitroduced  as  explanatory  of  his  direction : 
^^  In  charging  the  jury,  the  Lord  Ordinary  stated  as  the 
legal  construction  of  the  lease  of  1800,  that  the  said  con- 
tract or  lease  gave  right  to  the  tenant  throughout  its  en- 
durance [and  so  long  as  there  should  exist  in  the  pits  or 
wastes  comprehended  in  the  contract,  alumoreunexhaus- 
ted  and  workable,  being  part  of  the  subject  thereby  con- 
veyed or  let]  to  prevent  the  landlord,  and  all  deriving, 
right  through  him,  from  removing  the  coal  pillars  in  the 
said  pits  or  wastes,  in  so  far  as  these  were  necessary  to 
support  the  roof  of  said  pits  or  wastes,  and  thereby  to  pre- 
serve the  requsite  access  for  working  the  said  alum  ore ; 
and  that  it  mattered  not,  as  regards  this  question  of  con- 
struction, and  the  rights  of  the  tenant  of  the  alum  ore 
in  respect  of  the  same,  whether  the  solid  coal  in  the  said 
pits  or  wastes  shoidd  or  should  not  have  been  pre* 
viously  wrought  out/^ 

I'he  defenders  at  first  objected  to  this  addition,  but 
his  Lordship  persisted  in  requiring  it,  and  they  finally 
gave  way,  on  which  the  bill  of  exceptions  was  signed, 
the  following  words  being  added,  as  its  conclusion  : — 
'^  Whereupon  the  said  counsel,  learned  in  the  law,  for 
the  said   defenders,   did  then  and  there  propose  the 
aforesaid  exceptions  to  the  directions  of  the  said  Lord 
I^xnry^  and  did  request  him  to  sign  this  bill  of  excep- 
tions, according  to  the  form  of  the  statute  in  such  case 
made    and    provided :    &nd  thereupon  the  said  Lord 
Ivoryy    at    the  request   of  the    said   counsel  for  the 
defenders,  did  sign  the  said  bill  of  exceptions,  pursuant 
to  the  said  statute,  on  the  29th  day  of  November,  1849, 
md   in   the  fourteenth  year  of  her  present  Majesty^s 

eign.     J.  Ivon/'^ 


1850. 

The 

Earl  of 

Glasgow 

and  others 

V, 

The 

Hurlftt 

Alum 

Company 

and  another. 
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1950.  When  the  case  came  on  to  to  be  heard  before  the 

The  Inner  House  on  this  bill  of  exceptions*  which  had  been 

Gla'soow  ^^y  presented  by  the  Judge  to  the  Court,  the  defen- 

and  others  ders  set  forth  by  affidavit  the  circumstances  attending 

The  the  preparation  of  the  bill  of  exceptions,  and  contended 

Alubi  ^^^^  ^^^  exceptions  alone  ought  to  be  taken  into  consi- 

Company      deration,  as  beinff  alone  the  orifidnal  bill  of  exceptions 
and  another.  »  ©  *&  r 

properly  prepared  under  the  statute  (a),  and  that  the 
Court  ought  not  to  pay  any  attention  to  the  statement 
explanatory  of  the  direction  introduced  by  the  Lord 
Ordinary,  for  that  the  note  tendered  to  the  judge  at  the 
trial,  and  then  signed  by  him,  was  the  only  document 
which  coidd  be  referred  to.  The  Court,  however, 
refused  to  refer  to  the  affidavit,  or  to  listen  to  any 
statement  of  fact,  or  to  look  at  anything  but  the  bill  of 
exceptions  as  presented  by  the  Judge  to  the  Court, 
and,  on  the  questions  there  raised,  gave  judgment  sup- 

(a)  The  55  O.  3.  c.  42,  s.  7  (Scotch  act),  by  which  it  is  enac- 
ted that "  it  shall  be  competent  to  the  counsel  for  any  party,  at 
the  trial  of  any  issue,  to  except  to  the  opinion  and  direction  of 
the  judge  before  whom  the  same  shall  be  tried,  as  to  the 
competency  of  witnesses,  the  admissibility  of  eyidence,  or 
other  matter  of  law  arising  at  the  trial ;  and  that  on  such 
exception  being  taken,  the  same  shall  be  put  in  writing  by 
the  counsel  for  the  party  objecting,  and  signed  by  the  judge  ; 
but,  notwithstanding  the  said  exception,  the  trial  shall  pro- 
ceed, and  the  jury  shall  give  a  verdict  therein  for  the  pur- 
suer or  defender,  and  shall  assess  damages  where  necessary  : 
and  after  the  trial  of  every  such  issue,  the  judge  who  presided 
shall  forthwith  present  the  said  exception,  with  the  order  or 
interlocutor  directing  such  issue,  and  a  copy  of  the  verdict  of 
the  jury  indorsed  thereon,  to  the  division  by  which  the  said 
issue  was  directed,  which  division  shall  thereupon  order  the 
said  exception    to  be  heard  in  presence  on  or  before  the 
fourth  $ederunt  day  thcreafleis" 
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porting    his  direction.     On  both  these  grounds  the         I860. 

appeal  was  now  presented  to  this  House.     Counsel         xhe 

were,  in  the  first  instance,  directed  to  argue  the  ques-  J^^^^  ®^ 

tion  whether  the  bill  of  exceptions  as  finally  presented  and  others 

to  the  Court,  or  the  paper  signed  by  the  Judge  at  the         The 

time  of  the  trial,  was  that  on  which  the  Court  ought  to        Harlct 

have  proceeded.  Conipiuiy 

and  another. 

Sir  F.  Kelly  and  Mr.  Inglis  for  the  appellants  (defen- 
ders in  the  Court  below.) 

The  Court  was  wrong  in  looking  at  any  document  as 
the  bill  of  exceptions  except  that  which  was  actually 
tendered  and  signed  at  the  trial.  The  statement  of 
counsel,  fortified  by  affidavit,  ought  to  have  satisfied 
the  Court  that  there  had  been  some  mistake,  and  that 
the  bill  of  exceptions,  tacked  to  the  record,  was  not 
tliat  which  was  the  genuine  one,  and  the  Court  ought 
to  have  removed  that  paper  and  replaced  it  by  the 
other.  The  55  Geo.  III.,  c.  42,  established  in  Scotland 
the  power  to  tender  bills  of  exceptions,  according  to 
the  form  so  long  prevalent  in  England;  and  the  act 
of  Sederunt  of  the  Scotch  Courts,  of  the  16th  February , 
1841,  adopting  that  as  the  rule,  directs  the  counsel 
tendering  an  exception,  to  deliver  a  note  of  it  to  the 
Judge  at  the  time  the  exception  is  taken,  and  say, 
^^  that  it  is  to  be  certified  by  the  Judge  at  that  time, 
and  that  it  is  to  be  settled  and  certified,  as  aforesaid, 
before  the  jury  is  inclosed  to  consider  the  verdict/^ 
Strictly  speaking,  therefore,  nothing  but  that  which 
is  signed  at  the  trial  constitutes  the  bill  of  exceptions^ 
and  though,  for  convenience  sake,  parties  are  often  per- 
mitted, as  in  this  country,  to  make  up  the  formal  draft 
of  the  bill  of  exceptions  within  a  few  days  after  the 

VOL.  III.  D 
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1850.  trial,  yet  fresh  matter  is  never  allowed  to  be  intro- 

The  duced  into  it.     The  Scotch  Courts  have  hitherto  acted 

Glasoow  ^^  ^^^®  Tuley  and  have  refused  leave  to  amend  or  alter  a 

aud  others  signed  bill  of  exceptions,  even  for  the  purpose  of  ma- 

The  king  it  in  conformity  with  the  notes  taken  by   the 

Alum  Judge  at  the  trial.    Pollok  v.  Morris  (a). 

c:ompany  fj\  ^^  English  authorities  are  to  the  same  effect, 

and  another.  ^ 

and  though  the  practice  of  the  Scotch  Courts  cannot  be 
governed  by  them,  still,  as  the  Scotch  bill  of  exceptions 
was  introduced  in  imitation  of  the  law  and  practice 
existing  in  Englandy  they  are  important  for  the  purpose 
of  illustration.  Here,  according  to  the  statute,  the 
counsel  tendering  the  bill  of  exceptions,  made  a  note  of 
the  exceptions,  and  required  the  Judge  to  sign  it. 
To  sign  what  ?  The  paper  then  tendered ; — not  the 
paper  or  parchment  presented  to  the  court  eight  months 
afterwards ; — and  he  did  sign  the  paper  which  was  then 
tendered  to  him,  and  having  done  so,  his  authority  in 
the  matter  was  at  an  end.  The  Judge  had  no  power  to 
meddle  with  the  exceptions  after  he  had  once  signed 
the  note  at  the  trial.  Any  proceeding  of  his,  after  he 
had  once  employed  and  exhausted  his  power,  was  void. 
For  a  similar  reason,  in  Holt  v.  Meadowcroft  fbjy  a  trial 
before  a  common  jury  was  set  aside ;  because,  when 
there  were  no  special  jurors  who  answered  to  their 
names,  the  Judge,  in  spite  of  the  defendants'  objection, 
tried  the  case  by  a  common  jury.  The  fact  that  the 
defenders  here  accepted  the  bill  of  exceptions,  thus 
altered,  does  not  affect  the  case,  for  there  the  defendant 
had,  under  the  pressure  of  necessity,  taken  part  in  the 
trial ;  but  the  court  held  that  his  doing  so  did  not  get 

(u)  7  Gas  in  the  Court  of  Session,  973.      (6;  4  M,  &  S.  467. 
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rid  of  the  error  in  the  proceedings.      In  Lycett  v.  i860. 

Tenant  (a)^  the  Court  of  Common  Pleas  adopted  the  ^ 

same  principle^  and^  because  the  date  of  the  writ  of  sum-  Barl  of 

mons  which  had  not  been  inserted  in  the  issue  delivered  and  others 

to  the  defendant,  was  inserted  by  the  plainti£F  in  the  y^m 

writ  of  trial^  that  writ  was  set  aside,  notwithstanding  the  Hurlet 

defendant  had  appeared  at  the  trial,  for  as  he  appeared  Company 
under  protest,  he  was  held  not  to  have  waived  the 
irregularity. 

Mr.  Bethett  and  Mr.  Cockburny  for  the  respondents. 
The  decision  of  the  Court  below  on  this  point  was 
correct.  That  Court  could  not  look  at  anything  but 
the  document  presented  by  the  Judge  as  the  bill  of  ex- 
ceptions, and  this  House  cannot  look  at  anything  but 
the  record.  The  party  cannot  be  allowed  to  allege  any- 
thing against  the  record  (i).  The  real  question  is. 
What  constitutes  the  bill  of  exceptions?  and  the 
answer  is,  that  that  which  was  presented  to  the  Court 
by  the  Judge  is  the  only  document  which  authoritatively 
bears  that  character.  It  is  not  the  bare  act  of  sealing 
the  bill  of  exceptions  here,  or  of  signing  it  in  Scotland, 
that  makes  it  binding  past  recal  or  change.  It  may  be 
admitted  that,  strictly  speaking,  the  bill  of  exceptions 
should  be  completed  before  the  jury  has  delivered  the 
verdict;  but,  in  practice,  every  one  knows  that  that 
strictness  is  not  enforced ;  for  to  enforce  it  would,  in 
many  cases,  lead  to  injustice.  If,  as  originally  prepared, 
the  parties  know  that  in  the  hurry  of  a  Nisi  Prius  trial 
errors  have  crept  into  it,  those  errors  may  be  amended, 
and  the  instrument  finally  presented  to  the  Court  by  the 
Judge  becomes  the  veritable  and  authentic  instrument. 
Besides,  the  object  of  the  appellants  here  is  to  exclude 

(a)  4  Bing.  N.C.  1G8.  (b)  Bull.  Ni.  Pri.  315. 
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I860.        a  material  qualification  of  law^  as  stated  by  the  Judge 
Yhe         ^  ^^^  j^'y^  ^^d  ^^^  ^^T^  object  of  a  bill  of  exceptions 

Earl  of       jg  ^  bj^j^g  before  the  Court  aboTe^  the  law  exactly  as 
Glasgow  ^ 

and  others     explained  by  the  Judge  to  the  jury.     The  Scotch  autho- 

The  rities  themselves  shew  this.     In  Adam  on  Trials  by 

aSm        ^^^  "^  C^^  Causes  (a),  it  is  said,  that "  a  biU  of  ex- 

rompany     ceptions  must  be  to  some  point  of  law;   and  this  must 
and  anoiher. 

always  be  kept  in  mind,  for,  if  it  deviates  into  matter  of 

fact,  such  deviation  renders  it  destructive  of  the  object 
for  which  it  is  instituted,  namely,  to  ascertain  the  cor- 
rectness of  the  law  laid  down  by  the  Judge  at  the  trial. 
A  bill  of  exceptions  may  also  be  tendered  to  the 
Judge's  refusal  to  adopt  a  direction  in  point  of  law. 
Counsel  may  require  a  Judge  to  give  a  particular  direc- 
tion upon  the  law,  and,  if  he  declines,  a  bill  of  excep- 
tions may  be  tendered.  Such  bill  must  contain  a 
statement  of  the  point  of  law  for  which  counsel  con- 
tends, and  the  Judge's  refusal  to  direct  as  required, 
gives  the  party  the  right  to  except/'  And  again  the  same 
very  learned  writer  observes  ^i) : — ^'  Bills  of  exception, 
if  not  introduced,  were  regulated  in  point  of  form  in 
England  by  the  ancient  Statute  of  Westminster  II. 
(13  Edw.  I.,  c.  31).  Like  new  trial,  bill  of  exception 
is  purely  of  English  origin,  so  that  everything  which 
relates  to  its  form,  application,  and  eflScacy,  is  to  be 
learned  by  reference  to  the  proceedings  upon  it  in  the 
Supreme  Courts  of  England.  The  Court  of  Session, 
therefore,  must  be  guided  by  the  practice  of  England 
in  all  that  relates  to  the  frame  and  use  of  bills  of  excep- 
tion ;  the  sole  and  proper  oflSce  of  which,  as  has  been 
said,  is  to  correct  the  errors  of  the  Judge  who  presides 
at  the  trial  of  civil  causes,  on  the  admissibility  of  evi- 

(«)3H.  315.  (^)3,6. 
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dence^  or  on  the  directions  in  matter  of  law  given  in         h-^bo. 
the  course  of  the  trial/'  The 

it  is,  therefore,  of  the  utmost  importance,  that  every      Glasgow 
part  of  the  charge  should  be  set  out  in  a  biU  of  excep-     *"*^  oihers 
tions,  80  far  as  it  is  necessary  truly  to  shew  the  part         The 
which  is  the  subject  of  the  exception ;  Duffy.  White  (a).        Alum 
To  state  a  proposition  of  law,  without  giving  the  qua-      S*'".^*^^ 
lification  which  accompanied  it  at  the  moment  of  its 
enunciation,  would  be  to  misrepresent  the  direction, 
and  not  only  to  do  an  injustice  to  the  learned  Judge, 
but  to  the  party  whose  rights  and  interests  might  be 
thereby  seriously  affected.    This  is  not  the  place  in 
which  to  object  to  the  bill  of  exceptions ;  nor  was  it 
right  to  do  so  on  the  argument  below.     If  there  had 
been   any  irregularity  to  complain  of,  it  should  have 
been  made  the  subject  of  a  substantive  application  to 
the  Court  for  correction,  before  the  case  came  on  for 
argument. 

Sir  F.  Kelly  in  reply  : 
There  can  be  no  doubt  that  the  statement  of  law 
made  by  the  Judge,  with  all  qualifications,  if  there 
were  any,  ought  to  be  truly  stated.  But  that  wliich 
was  written  at  the  time  is  more  likely  to  be  a  true 
statement  than  anything  introduced  some  months  after- 
wards. The  exception  must  truly  have  represented  at 
the  time  what  had  been  the  direction  of  the  learned 
Judge,  or  he  would  not  then  have  signed  it.  That 
which  he  then  uttered  was  that  which  influenced  the 
minds  of  the  jurymen.  There  was,  at  that  time,  no 
thought  of  the  qualification  afterwards  introduced. 
Its  introduction  was  highly  irregular,  if  not  absolutely 

(fl)   2  Wils.  &  Shaw,  *i04.  s 
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illegal ;  but  the  appellants  were  compelled  to  submit^ 
or  no  bill  of  exceptions  would  have  been  signed^  and 
then  judgment  would  have  been  taken  against  them 
without  their  having  a  chance  of  bringing  it  under 
review.     The  Court  below  being  informed  of  the  fact 
that  the  exceptions  were    signed  at  the   trials  and 
that  this  addition  was  not  made  till  months  afterwards, 
ought,  as  a  matter  of  legal  regularity,  to  have  rejected 
the  latter,  and  have  looked  only  to  the  former  docu- 
ment.   The  object  here  is  not  to  exclude  a  qualification 
of  a  direction,  but  a  qualification  which  the  appellants 
do  not  acknowledge  to  have  been  given  with  the  di- 
rection which  is  the  subject  of  the  exception. 


June  26.  Lord  Brougham  : 

This  case,  which  has  been  very  fiiHy  and  ably  argued, 
presents  ioc  consideration  a  preliminary  question  of 
great  importance  with  a  view  to  practice,  and  especially 
Scottish  practice,  in  bills  of  exceptions.  But  as  no 
doubt  can  be  entertained  as  to  the  judgment  which 
ought  to  be  given  upon  it,  I  think  it  better  that  we 
should  at  once  proceed  to  dispose  of  it.  I  consider 
that  there  has  been  very  great  irregularity  committed 
in  this  case  ;  that  the  Act  of  Parliament  has  not  only 
not  been  complied  with  in  form,  but  that  it  has  not 
been  complied  with  even  in  substance.  It  has  been  in 
two  several  ways,  if  not  broken,  yet  disregarded,  and 
yet  both  of  these  deviations  from  the  statute  relate  to 
matters  most  material  for  the  due  administration  of 
justice. 

In  the  first  place,  a  trial  which  lasts  eight  days  takes 
place  in  April,  and  gives  rise  to  a  bill  of  exceptions. 
The  exceptions  are  tendered  in  writing,  as  by  the 
statute  they  ought  to  be,  and  at  that  time  they  are 
signed  by  the  learned  Judge.     There  being  some  diffi- 
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culty  and  doubt  respecting  the  correctness  of  the  wri-  18/k'). 

ting  then  made^  it  is  copied^  and  there  are  found  some  j[^ 

verbal  inaccurades ;  but  there  is  one  inaccuracy  which  ,^^^^  ^^ 

cannot  properly  be  called  verbal.    The  inaccuracies  are  and  otlier< 

corrected^  and  the  learned  Judge  who  had  affixed  his  xt*,e 

signature  to  the  body  of  the  instrument^  for  greater  cor-  Hurler 

rectness^  and  to  prevent  all  mistakes^  and  also  to  shew      Compsny 

. ,    ^    ,,  ,  .      ,     ,  *.    ^     .  ^^^  auoth*  r. 

tnat  all  maccuracy  in  the  latter  part  of  the  instrument 

had  been  corrected^  with  his  knowledge  and  with  his 
consent^  and^  before  he  signed  the  instrument,  also 
affixed  his  initials  in  the  margin  of  it. 

This  then  was,  at  the  very  least,  that  which  ought 
to  have  been  the  governing  instrument.     Most  empha- 
tically it  ought,  because  it  was  done  de  recenti,  when 
the  whole  facts  written  were  within  the  knowledge  of 
all  parties ;  of  the  learned  Judge  and  of  the  counsel  on 
either  side.     This  was  at  the  beginning  of  April.     It 
does  not  much  signify  whether  the  exceptions  were 
prepared  before  or  after  the  jury  retired:  they  were 
tendered    before    the    verdict    was    given,    and    yet 
eight  months  afterwards,  that  is,  at  the  end  of  No- 
vember,  the  learned    Judge    signed    another   and    a 
different   paper,   which   was   afterwards  presented   to 
the   Court  as  the   bill  of   exceptions.      Is   this    ac- 
cording to  the  statute? — No  such  thing.    The  Sta- 
tute of  Westminster  II.  (13  Edw.  I.,  c.  31),  gives  the 
bill  of  exceptions,  and  it  is  said  that  there  is  not  in 
that  statute  anything  which  makes  the  sealing  of  the 
bill  of  exceptions  a  binding  and  conclusive  act.     Per- 
haps not.     Nevertheless  the  course  of  practice  adopted 
by  the  whole  profession,  ever  since  that  statute,  is  much 
to  be  considered.    That  course  of  practice  is  perfectly 
clear.     It  assumes  that  the  bill  of  exceptions  must  be 
de  recentif  if  not  even  de  recentissimo,  drawn  up  and 
sealod.    Here  is  the  statement  of  the  practice  by  my  truly 
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1866.        learned  friend,  the  late  Mr.  Tidd,  the  author  of  one  of  the 

q^     .    very  beat  booksin  the  profession^  most  lexically  contrived 

^^^  ®^        and  arranged^  and  which,  I  must  say,  in  justice  to  the 
Glasgow  j  i    ii 

and  others     memory  of  that  most  industrious  and  remarkable  man, — 

Xl,e  one  of  the  greatest  benefactors  to  the  profession,— is, 

jlj"'"**^*  next  to  Comyn^s  Digest,  the  most  perfect  model  of  clear 
Company  and  logical  arrangement,  to  be  recommended  to  every 
student,  as  well  as  to  every  author  m  the  law,  ana 
•which  is,  in  addition,  one  of  the  very  few  books  in 
which  you  never  look  for  what  you  want  without  finding 
it.  Mr.  Tidd  gives  (a),  with  his  usual  accuracy,  the 
form  of  bills  of  exceptions.  Having  given  the  judge's 
directions,  he  proceeds  thus : — "  Whereupon  the  said 
counsel  for  the  said  C  2).  did  then  and  there  propose 
their  aforesaid  exception  to  the  opinion  of  the  said 
Judge,  and  requested  him  to  put  his  seal  to  this  bill  of 
exceptions,  containing  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  said 
C.  D,  as  aforesaid,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided.  And  thereupon  the 
said  Chief  Justice,  at  the  request  of  the  counsel  for  the 
said  C.  2).,  did  put  his  seal  to  this  bill  of  exceptions^ 
pursuant  to  the  aforesaid  statute.'^ 

'r\nB  shews  the  opinion  of  the  profession  according 
to  which  these  precedents  were  formed  and  have  been 
used,  and  it  shews  that  opinion  clearly  to  be,  that  a  bill 
of  exceptions  ought  to  be  drawn  immediately,  and 
sealed  as  well  as  drawn,  de  recentissimo  facto ;  and 
manifestly  this  is  extremely  useful,  because  it  excludes 
the  chance  of  error,  and  gives  the  very  best  possible 
security  for  accuracy,  the  best  possible  guarantie 
against  any  fraud  being  practised  by  any  party,  or  any 

•(a)  Tidd's  Forms  of  Practical  Proeeedings,  S28* 
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error,  from  want  of  4ue  recollection,  being  fallen  into         1B50. 

by  Judges.      This  is  the  case  in  our  English  practice,         Tiie 

and  the  Scotch  Jury  Act  more  particularly  binds  down  Glasgow 

the  parties  by  specific  provisions,  which  are  rendered  «nti  otuers 

Still  more  stringent  by  the  act  of  Sederunt,  of  the  16th         Tbe 

of  February y  1841.     Now  these  proceedings  are  to  be        alum 

according  to  the  statute,  which  requires  the  exception      Compjiny 

and  another, 
to  be  put  in  writing,  by  the  counsel  for  the  party 

objecting,  and  the  same  to  be  signed  by  the  Judge.  It 
does  not  say  that  it  must  be  signed  at  the  very  time ; 
but  it  clearly  means  that  it  shall  be  signed  then,  or,  at 
least,  within  a  reasonable  and  a  short  time  afterwards. 
And  then  the  Judge  who  presides  shall  forthwith  put 
his  seal  thereto,  that  is  to  say,  after  adding  a  note  of 
the  issues.  It  does  not  say  of  the  evidence  also,  but 
no  doubt  the  practice  is,  that  the  evidence  shall  be 
added,  and  also  the  verdict,  which  shews  that  it  is  to 
be  signed  before  the  verdict,  and,  notwithstanding  the 
exception  so  given  in,  the  trial  is  to  go  on,  and  then 
the  exception,  with  the  order  directing  the  issue,  and 
the  copy  of  the  verdict  indorsed,  shall  be  presented 
forthwith,  that  is  to  say,  immediately  afterwards,  or,  de 
recenti ;  so  that  the  counsel  shall  present  the  exception 
to  the  Judge,  and  then  the  cause  shall  go  on  upon  that 
exception.  Can  anything  be  more  obvious  than  that 
this  excludes  the  supposition  of  a  delay  of  eight  months, 
with  all  the  risks  attending  it  ?  This  case  is  certainly 
voluminous ;  but  it  did  not  require  eight  days  to  pre- 
pare this  bill  of  exceptions,  certainly  not  eight  months. 
What  is  the  consequence  ?  A  bill  of  exceptions  goes 
before  the  Court,  which,  by  the  matters  before  me,  I  am 
compelled  to  say,  is  not  the  bill  of  exceptions  which  the 
Judge  signed,  and  ought  alone  to  have  signed.  There 
has  been  interpolated  a  very  important  part  of  a  sen- 
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1850.         tence^  and  whether  we  agree^  or  not,  with  Lord  Filler- 
'Pi,^  ton's  opinion  (a)  as  to  its  effect,  or  not,  there  is,  at  all 

h.iluf       events,  a  very  material  addition,   of  which,  in  my 
Glasgow  '  ^  y  7  j 

and  otberri      opinion,  the  party  excepting  has  good  right  to  com- 

^  ^       plain.    It  i«  a  great  irregularity,  and  one  much  to  be 

Alvm        discountenanced,   and  which,  I  trust,  will  not  again 

Company      occur  to  interfere  with  the  due  execution  of  the  act  of 
and  another. 

Sederunt  J  and  the  specific  provisions  of  the  statute- 
Such  is  my  opinion  with  respect  to  the  unfortunate 
course  that,  owing  to  the  long  delay,  has  been  followed 
in  this  case.     But  there  can  be  no  doubt  that  we  are 
now  shut  out  from  considering  what  would  have  been 
the  force  of  the  exception,  had  not  this  passage  been 
interpolated  in  the  direction.     The  case  is  before  us  on 
a  bill  of  exceptions  tacked  to  a  record,  and  though  I  can 
have  no  doubt  that  that  is  not  the  bill  of  exceptions 
signed,  according  to  the  statute,  by  Lord  Ivory,  and 
corrected  by  him,  and  immediately  afterwards  signed, 
both  in  the  body  and  in  the  margin,  to  identify  and  au- 
thorise that  correction,  still  the  record  is  that  to  which 
alone  we  can  now  look  as  the  bill  of  exceptions.     It  is 
all  very  well  to  argue,  as  Sir  Fitzroy  Kelly  did,  that 
the  paper  prepared  at  the  trial  was  what  the  objecting 
counsel  requested  the  Judge  to  sign,  and  that  he  was 
not  requested  to  sign  anything  else,  and  that  his  power 
was  then  at  an  end ;  but,  sitting  here,  we  can  know 
nothing  of  any  bill  of  exceptions  but  that  which  is  pre- 
sented to  us  on  the  record,  and  the  only  bill  of  excep- 
tions so  presented  to  us  is  that  which  contains  the  pas- 

(a)  His  Lordship,  when  deliveriDg  his  judgment  as  one  of  the 
Judges  of  the  Inner  House,  expressed  his  opinion  to  the  effect, 
that  the  part  of  the  direction,  the  introduction  of  which  was 
objected  to  by  the  appellants,  was,  in  substance,  clearly 
implied  in  that  statement  of  the  direction,  which  they  insisted 
ought  done  to  be  on  the  record. 
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sage  objected  to.     I  cannot  take  advantage  of  that         I860, 
which  I  have,  stated  in  my  observations  against  this  The 

proceeding ;  I  am  excluded  from  doing  so  as  much  as  if  Glasgow 
I  did  not  know  of  the  existence  of  an  original  paper  \  a"^  otliiT» 
and  your  Lordships  would  be  guilty  of  the  grossest  ir-  The 

regularity  if  you  were  to  travel  out  of  that  which  is        Alum 
before  you,  and  to  take  the  course  suggested  by  the      S""'^?k^ 
counsel  for  the  appellants,   namely,  to  disregard  the 
bill  of  exceptions  tacked  to  this  record,  and  to  proceed 
to  consider  the  case  on  that  which  was  signed  at  the 
time  of  the  trial. 

It  has  been  contended  that  the  appellants  here  are 
bound,  because  the  irregularity  was  not  made  the  sub- 
ject of  a  substantive  application  to  the  Court.  I  do  not 
think  there  is  anything  in  that.  Under  the  apprehen  • 
sion  incident  to  a  verdict  for  5000/.  damages,  the 
learned  counsel  for  the  appellants  could  not  well  do 
otherwise  than  take  the  bill  of  exceptions  as  it  stood, 
and  argue  it  as  best  they  might.  It  has  been  inge- 
niously suggested  that  the  Court  had  reason  to  suppose, 
from  the  statement  of  counsel,  fortified  by  affidavit,  that 
the  proper  bill  of  exceptions  was  not  brought  into  Court, 
and  might,  therefore,  have  removed  that  one,  and  re- 
placed it  by  that  which  was  the  true  and  lawful  paper.  I 
must  say  that  I  cannot  conceive  any  proceeding  more 
doubtful  than  that  which  has  been  so  suggested  ;  and  I 
do  not  think  it  possible  from  any  knowledge  which  I  pos- 
sess of  Courts  of  Error,  that  the  Court  could  have  yielded 
to  such  an  application.  The  Judge  in  this  country  is  re- 
quired to  acknowledge  his  seal, — that  is  part  of  the  sta- 
tute, and  there  is  no  proceeding  without  his  acknow- 
ledgment of  the  seal,  and  it  is  only  after  he  has  made  it 
that  the  Court  of  Error  becomes  possessed  of  the  bill  of 
exceptions.    His  acknowledgement  of  the  seal  shuts  out 
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1850  argument.     The  modem  act  of  Parliament  does  not: 

The  say  a  word  about  the  Judge  acknoivledging  his  signa- 

Glasoow  *^^^*      ^^^  signature  is  supposed  to  identify  itself, 

and  others  But  his  presenting  the  bill  to  the  Court  is  tantamount 

Vm 

The  to  the  acknowledgment  of  the  signature.     Then  it  may 

Alum        said,  that  here  he  presented  one  bill  of  exceptions  when 
and  IT^lh^      he  ought  to  have  presented  another.     But,  at  aU  events^ 
we  have  that  which  he  presented^  and  there  cannot  now 
be  any  averment  against  the  record^  which  compels  us 
to  say  that  this  is  the  bill  of  exceptions  which  Lord 
Ivory  presented^  tantamount  to   a  Judge  in  England 
acknowledging  his  seal^  and  that  all  which  this  bill 
avers   upon   the  face  of  it  is  true^   namely^  amongst 
other  things^  that  it  was  signed  at  the  request  of  the 
party.     I  have,  therefore,  no  doubt  whatever  that  we 
are  shut  out  from  any  other  consideration  on  this  head. 
I  never  had  any  doubt  from  the  first,  but  I  wished  the 
argument  to  proceed,  because  of  the  importance  of  the 
matter  in  point  of  practice. 

It  is  fit  that  these  things  should  be  considered,  on 
account  of  the  alarming  consequences  of  such  irregula- 
rities.    The  practice  as  to  bills   of  exceptions  is,  of 
necessity,  slovenly  to  some  degree,  because  you  cannot 
be  quite  certain  at  what  time  you  ought  to  tender  them. 
All   that  can  be  said  is,  that  this  should  be  done  as 
speedily  as  possible  after  the  trial.     I  look  upon  the 
original  paper,  therefore,  in  the  light  in  which  it  must 
have  been  looked  upon  by  Lord  Ivory ,  that  is,  not  as 
the  bill  of  exceptions,  but  as  containing  the  materials 
for  the  bill  of  exceptions,  and  that  after  this,  which  I 
will  call  the  draft  bill,  was  signed,  it  was  to  be  made 
out  more  fonnally,  and  signed  by  Idm  when  in  proper 
and  perfect  form.     But  the  bill  of  exceptions  on  the 
record  contains  a  passage,  the  materials  for  which  this. 
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paper  did  not  contain :  it  contains  a  passage  beyond  the  ISbO, 

paper^  and  that  passage  it  ought  not  to  have  contidned.  The 

Over  that,  however,  we  have  here  no  power.     We  can  Gi^asoow 

form  no  opinion  upon  it,  nor  will  it  be  proper  to  con-  ^^^  others 

sider  its  materiality ;  for  whether  material  or  not  does  The 

not  affect  the  question.     The  only  question  we  have  Alum 

now  to  consider  is,  whether  or  not  the  exceptions  are  Company 
good  in  point  of  law. 

The  case  was  then  argued  on  the  construction  of  the 
grant  of  1800. 

Sir  F.  Kelly  and  Mr.  Inglis  for  the  appellants. 
— ^There  is  no  ground  for  the  proceedings  taken  here 
against  the  appellants.  The  grant  of  1800  is  not  a 
conveyance  of  the  wastes,  but  only  a  grant  of  the  ore 
to  be  found  in  the  wastes.  It  does  not  oblige  the  Earl 
of  Glasgow,  or  his  lessees  of  the  coal,  to  work  the  mines 
in  a  particular  manner,  and  certainly  does  not  prevent 
them  from  fully  working  their  own  mines,  lest  they 
should  injure  the  produce  of  another  mine  which  had 
noi  been  worked  as  it  might  have  been,  and  which  was 
left  unworked  for  the  convenience,  not  to  say,  at  the 
caprice,  of  the  respondents.  In  such  a  state  of  things, 
the  law  does  not  require,  and  the  grant  here  does  not 
compel,  the  appellants  to  work  or  not  to  work  their 
mines,  so  as  to  suit  the  convenience  of  the  respondents. 
Nor  is  there  any  obligation  that  the  respondents  shall 
use  only  one  particular  mode  of  working  the  mine. 
There  are  three  modes  of  working  coal  mines  in  Scot- 
land. Had  the  appellants  used  either  of  the  other  two, 
instead  of  that  by  stoop  and  room,  the  whole  of  the  coal 
would  have  been  cleared  out  at  once,  and  the  alum 
must  then  have  been  removed  at  the  same  time,  or 
must  have  been  lost.     It  never  was  the  intention  of  the 
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parties  to  allow  one  set  of  contractors  or  tenants  to  ab- 
stain at  their  pleasure  from  working  the  mines^  and 
then,  because  the  other  party  might,  by  working  them, 
endanger  what  the  first  had  refrained  from  removing, 
to  prevent  them  from  being  worked.  Such  a  mode  of 
dealing  with  the  property  would  have  made  it  ut- 
terly valueless  to  its  owner,  whose  only  revenue  con- 
sisted of  a  lordship  upon  what  was  raised  from  the 
mines.  Yet  the  direction  to  the  jury  assumes  that 
such  was  the  contract,  and  thus  gives  an  unfair  and 
unwarranted  advantage  to  the  Alum  Company  at  the 
expense  of  every  other  person. 


Mr.  Bethell  and  Mr.  Cockbum  for  the  respondents : 
The  argument  on  the  other  side  assumes  that  all 
these  parties  possessed  equal  rights  in  relation  to  each 
other.  But  that  is  not  so.  The  coal  lease  was 
granted  subsequently  to  the  alum  lease,  and  must, 
therefore,  be  construed  subject  to  the  rights  already 
vested  in  the  previously  constituted  lessees.  Now,  it 
is  clear  that  the  lessees  of  the  alum  were  not  bound  to 
work  the  alum  mines  in  any  particular  manner;  but 
the  coal  lessees  were  bound  to  work  the  coal  mines  so  as 
not  to  interfere  with  the  alum  works.  There  was  a 
particular  exception  in  their  lease  to  that  effect.  It  was 
upon  this  exception,  coupled  with  the  provisions  in  the 
lease  to  the  Alum  Company,  that  the  direction  of  the 
Lord  Ordinary  was  founded,  and  that  direction  was 
fuUy  warranted  by  the  ordinary  rules  of  construction, 
and  by  the  plain  intentions  of  the  parties. 


July  2.  Lord  Brougham : 

This  case  turns  upon  two  points.      We  disposed  of 
the  first,  respecting  the  additions  which  were  made  to 
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the  bill  of  exceptions^  very  irregularly,  in  a  manner 
much  to  be  disapproved  of,  and  such  as  I  hope  will  not 
occur  in  future.  We  disposed  of  that  point  on  the 
first  occasion  of  the  case  coming  before  your  Lordships, 
and  before  the  second  argument,  which  was  upon  the 
merits  of  the  case,  was  heard.  The  question  now 
more  immediately  under  consideration  is  as  to  the  two 
exceptions  which  have  been  taken,  and  both  of  which 
bear  upon  the  construction  that  is  to  be  put  upon  the 
contract,  and  the  leases  of  the  coal  to  the  defenders. 
The  exceptions  are  these  [his  Lordship  read  them]. 

I  have  come,  upon  a  full  consideration  of  this  case, 
to  the  conclusion  at  which  the  Court  below  arrived, 
agreeing  with  the  learned  Judge  who  tried  the  cause. 
Lord  Ivory y  in  the  construction  which  he  put  upon  the 
contract.     And  I  think  that  the  reasons  given  by  Lord 
Mackenzie,  with   his  usual  clearness,  put  the  whole 
question  in  a  very  striking  and-  commanding  point  of 
view.     He  said : — ^^  The  pillars  are  never  mentioned  in 
the   contract,  a  right  to  work  out  these  not  being 
reserved,  while  other  rights   are  reserved,'* — a  fact 
which,  he  said,  he  considered  most  important.     It  is 
most  important,  when  you  consider  that  the  support  of 
the  alum  by  these  pillars  was  absolutely  essential  to  the 
right  conveyed    to  work    the    alum    mines.       That 
must  never  be  left  out  of  view  where  the  question 
relates  to  two  strata,  the  one  superincumbent  upon 
the  other.     It  is  further  to  be  considered  that  there  is 
a  provision  that  the  Alum   Company  shall  have  the 
liberty  and  privilege  of  '^  returning  the  washed  ore  from 
the  alum  works,  and  depositing  the  same  in  any  of  the 
coal  pits  at  Hurlei,  where  the  limestone  has  been  pre- 
viously wrought  out.'*     There  is  a  manifest  intendment 
here,  and  in  the  subsequent  part  of  the  lease,  that  there 
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185'^.  were  to  be  wastes,  that  wastes  were  in  contemplation  as 

Xhe  the  necesBary  accompaniments  and  results  of  the  work ; 

(fi!!?  ^^w  *°^  *^^*  those  wastes  were  to  be  kept  existing  as  open 

and  others  and  vacant  spaces  ^'  under  the  roof  of  which,'*  wastes, 

IT. 

The  *^  containing  alum  schistus,*'  were  '^  to  be  supported  by 

Hurlet  1    Ml       59 

Alum         «>^  pillars/* 

(Jotopaoy  Upon  the  second  exception  I  also  ainree  with  Lord 

and  another.  '^  . 

Mackenzie,  who  justly  observes,  that  here  the  matter  is 

still  clearer, ,  and  I  must  state  that  the  concluding  pas- 
sage in  the  explanation  of  the  construction  given  to  the 
contract  by  that  learned  Judge,  is  most  material.  The 
whole  statement  of  the  law,  he  says,  is  laid  down  by 
Lord  Ivory,  and  is  clearly  explained  by  the  concluding 
words,  '*  that  all  the  solid  coal  should  be  worked.'* 

I  am  of  opinion,  and  have  no  doubt  upon  the  subject, 
that  the  true  construction  was  put  before  the  jury  in 
the  direction  of  the  learned  Judge,  and  that  this  con- 
struction^ the  objection  to  which  was  the  ground  of  the 
second  exception,  has  been  rightly  adopted  by  the 
Court  below.  I  am  therefore  of  opinion  against  both 
the  exceptions,  and  think  that  the  decree  of  the  Court 
below  against  the  bill  was  right. 

It  is  wholly  unnecessary  to  enter  at  greater  length 
into  the  reasons  and  grounds  upon  which  I  have  come 
to  this  conclusion,  for,  in  truth,  they  are  the  same  with 
those  upon  which  the  learned  Judges  in  the  Court 
below  decided.  I  only  thought  it  right  to  occupy  your 
Lordship's  attention  for  these  few  minutes,  in  order  to 
note  that  upon  the  two  points  raised,  and  especially  as 
to  the  first  and  most  material  exception^  the  reasons  so 
forcibly  put  by  Lord  Mackenzie  are  sufficient  to  sup- 
port the  judgment  of  the  Court  below. 

Appeal  dismissed,  and  interlocutors  affirmed,  with 
costs. 
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1860. 

Hknry  Tommey         -  -  ,  Appellant.        J«ne  18, 21. 

^^  July  2,26. 

Jambs  White,   Robert   Courtney,  1 

George     Kernan,    and    Thomas  vRespondenis. 
Reid  Milliken  -  -J 


A  debtor  assigned  his  house  and  business,  in  trust  for  payment   Xnut  assign^ 
of  his  (lebta,  retaining  to  himself  the  management  of  the  ment, 
business,  under  the  superintendence  of  the  trustees,  who.   Sale  without 

on  his  failing:  to  perform  his  covenants  in  the  trust  deed,    „      *     , 
11  .         !•        1.         Rules  and 

were  thereby  empowered,   after  having  given  him   three  Practice  in 

months'    notice,   to  sell  the  house  and  business.     Such  ^ppfols. 

notice  was  given,  but  waived  by  consent  of  the  creditors  ^rolmeiU  of 
^  ^  ,  Decreetand 

and  trustees,  assembled  at  a  general  meeting  ;  Orders, 

Held,  that  a  sale  afterwards  made  by  the  trustees,  without  Judgment  on 

further  notice,  was  unauthorized  and  unlawful.  Appeal  irre- 

'  versible, 

Semble,  that  a  decree  appealed  from,  but  not  adjudicated  on 
further  than  the  dismissing  the  appeal  generally,  may  be 
included  in  a  subsequent  appeal. 

Semble  also,  that  decrees  and  orders  which  have  not  been  en- 
rolled, may,  after  any  length  of  time,  on  being  enrolled,  be 
brought  under  appeal  with  a  recent  order  made  in  the 
same  cause,  and  duly  enrolled. 

A  judgment  of  the  House  of  Lords  is  conclusive,  and  cannot 
be  reversed  or  corrected,  except  by  Act  of  Parliament. 


1  HE  appellant  carried  on  business  as  a  hotel-keeper  in 
Dublin^  in  a  house  and  premises  which  he  held  by  lease 
from  the  respondent  Milliken^  for  thirty  years  from 
January  1832.  Having,  in  this  business,  contracted 
debts  to  a  large  amount,  he  and  his  creditors  agreed 

VOL.    III.  E 


50  CASES  IN  THE  HOUSE  OF  LORDS. 

I860.'  that  he  should  have  five  years  and  eight  months  for 
ToMMBY  P^y^-^g  ^^^  debts,  upon  his  securing  the  same  by  a 
.^  ^'  demise  in  trust  of  the  hotel  for  twenty  years,  and  an 

and  others  assignment  of  his  furniture,  plate,  &c.,  to  the  respon- 
dents, Whitey  Courtney,  and  Keman.  He  was  to  be 
left  in  possession  for  the  purpose  of  managing  the  bu- 
siness, and  they  were  to  superintend  his  management 
of  it  during  the  said  period,  for  the  benefit  of  the  appel- 
lant and  the  creditors.  The  respondent  Milliken,  at 
the  same  time,  agreed  with  the  appellant  and  the  other 
respondents  to  erect  additional  buildings  at  the  rear  of 
the  hotel,  and  to  make  certain  alterations  and  improve- 
fnents  therein  for  the  accommodation  of  the  appellant, 
on  his  giving  an  equitable  charge  on  the  hotel  and 
premises,  to  secure  the  amount  of  the  expenditure  oc- 
casioned by  the  proposed  alterations. 

In  pursuance  of  these  agreements,  the  appellant  and 
the  respondents,  and  other  creditors  of  the  appellant, 
executed  an  indenture,  dated  13th  May,  1833,  whereby 
the  appellant  demised  the  hotel,  and  offices  beU  Jging 
to  it,  and  all  buildings  thereafter  to  be  erected  thereon, 
to  White,  Courtney,  and  Keman,  for  twenty  years  from 
the  then  preceding  January  ;  and  he  assigned  to  them 
the  fixtures,  furniture,  plate,  &c.  (mentioned  in  a  sche- 
dule to  the  indenture),  to  hold  the  same,  upon  trust  to 
permit  the  appellant  to  carry  on  his  business  as  an 
hotel  keeper  in  his  s<iid  house  and  premises,  for  the 
term  of  five  years  and  eight  months  from  the  date  of 
the  indenture,  the  said  respondents,  as  such  trustees, 
to  receive  all  monies  and  profits  arising  from  the  hotel 
and  business,  and  thereout,  -  after  reimbursing  them- 
selves certain  costs,  charges  and  expences,  in  the  in- 
denture mentioned,  and  paying  rents,  taxes^  &c.,  and 
the  salaries  and  wages  of  clerks  and  servants  employed 
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in  the  establishment^  and  all  expences  and  outgoings  1850. 
incidental  to  the  support  thereof,  to  pay  the  creditors  Tommbt 
of  the  appellant,  parties  to  the  indenture,  in  the  man-  Whitb 
ner  therein  mentioned.  And  the  appellant  covenanted  ■od  oihers 
that  he  would  faithfully  manage  the  hotel  for  the 
benefit  of  his  creditors,  without  wasting  or  misapplying 
any  of  the  monies,  goods,  furniture  or  effects  so 
assigned  by  him,  and  would  render  to  the  said  trustees, 
once  a  week  when  required,  a  full  account  of  all  monies 
received  by  him,  and  of  all  payments  which  he  should 
make  in  carrying  on  the  business  of  the  hotel,  and, 
after  deducting  .  the  expences,  would  hand  over  the 
profits  to  the  trustees,  and  that,  without  their  consent 
in  writing,  he  should  not,  for  the  said  period  of  five 
years  and  eight  months,  enter  into  any  trade,  business 
or  employment,  except  that  of  messman  to  the  troops 
of  the  Royal  Barracks.  And  the  respondent  Milliken 
covenanted  with  the  appellant  and  the  other  respon- 
dents, in  consideration  of  receiving  from  them  a  mort- 
gage on  the  hotel  and  premises  for  4,100/.,  to  secure 
payment  of  his  outlay,  to  erect,  within  eight  months, 
the  buildings  before  mentioned  at  the  rear  of  the  hotel, 
and  to  make  alterations  and  improvements  therein 
according  to  specified  plans,  and  that  the  expences  of 
such  buildings,  alterations  and  improvements,  should 
not  exceed  4,100/.  And  it  was  by  the  said  indenture 
declared,  that  if  the  appellant  should  not  pay  due  atten- 
tion to  the  said  hotel  business,  or  if  the  same  should 
not  be  carried  on  to  the  satisfaction  of  the  trustees, 
they,  in  that  case  should,  upon  giving  three  months^ 
notice  in  writing  to  the  appellant,  have  full  power  and 
lawful  and  absolute  authority,  without  his  con*- 
currence  or  interference,  to  sell  by  public  auction 
or   private    contract,    the  said    hotel    and    premises, 
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1860.         subject  to  the  said  mortgage  to  Milliken^  and  also  the 
ToMMBY      fixtures,   furniture,  plate,  &c.,  in  the  schedule  men- 
Whitk       tioned;  and   out  of  the  proceeds  of  the  sale  to  pay 
and  others,    rents,  taxes,  wages,  &c.,  and  apply  the  residue  in  pay- 
ing the  creditors  in  the  manner  in  the  indenture  men- 
tioned :  Provided  that  so  long  as  the  appellant  should 
well  and  truly  perform  his  several  covenants  and  agree- 
ments, and  that  in  case  the  profits  of  the  hotel  should, 
within  twelve  months  from  the  occupation  of  the  pro- 
posed new  buildings,  amount  to   1000/.,  and  in  each 
subsequent  year  to  1500/.,  and  that  such  sums  should 
be  applied  in  payments  to  the  appellant^s  creditors,  in 
such  case  no  sale  should  be  had  of  the  hotel  and  furni- 
ture;   and   if,  through   any   unforseen  circumstances, 
other  than  the  act  or  misconduct  of  the  appellant,  the 
clear  profits  of  the  hotel  should  not  amount  to  the  said 
sums,  and  the  appellant  should  render  a  fair  account  of 
the  profits  to  the  trustees,  and  should   conduct   the 
hotel  properly,  no  sale  thereof  should  be  made  by  the 
said  trustees. 

Soon  after  the  execution  of  the  indenture,  disputes 
arose  between  the  parties,  the  appellant  charging  the  re- 
spondents with  neglect  of  the  trusts  and  breaches  of 
their  covenants,  and  they,  on  their  part,  charging  him, 
not  only  with  inattention  to  the  business  of  the  hotel, 
but  with  pawning  the  plate  and  furniture  thereof.     On 
the   18th  of  December  1833,  thev  served  him  with  a 
notice,  that  in  pursuance  of  a  power  vested  in  them  by 
the  trust  deed,  they  would,  after  the  expiration  of  three 
months,  sell  the  hotel  and  furniture  ;  but  at  a  meeting 
of  the  trustees  and  a  majority  of  the  creditors,  held  in 
January  1834,  that  notice  was  agreed  to  be  considered 
as  abandoned,  and  it  was  resolved  that  all  proceedings 
then  commenced  or  intended  to  be  instituted  against 
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the  appellant^  should  forthwith  wholly  cease,  and  that 
all  parties  should  thenceforth  endeavour  amicably  to 
iidvance  the  welfare  of  the  establishment.  For  some 
time  the  parties  laboured  together  to  give  effect  to  their 
resolution,  but  on  the  5th  of  ^-Iprilj  1834,  the  trustees 
called  on  the  appellant  to  give  them  possession  of  the 
hotel,  in  obedience  to  the  notice  of  the  18th  of  Decem- 
ber 1833.  The  appellant  refused  to  comply,  but 
offered  to  refer  all  matters  in  dispute  to  arbitration. 

On  the  9th  of  Aprily  1834,  the  respondents  (the  trus- 
tees) filed  their  bill  in  Chancery  against  the  appellant 
and  the  respondent  Millikeuy  stating  in  detail,  among 
various  other  matters,  the  circumstances  above  men- 
tioned,—except   the  said  meeting  and  resolution    of 
January    1834, — and    charging     the    appellant    with 
breaches  of  his  covenants,  by  connecting  himself  with 
the  United  Service  Club  in  Dublin^  to  the  neglect  of 
his  hotel  business,  by  omitting  to  furnish  the  trustees 
with  weekly  accounts  of  the  receipts  and  expences,  and 
by  obstructing  the  completion  of  the  buildings  which 
Milliken  had  agreed  to  erect  in  the  rear  of  the  hotel ; 
and  that  by  reason  of  these  and  other  alleged  breaches 
of  the  said  covenants,  the  trustees  were  entitled,  upon 
their  said  notice,  to  sell  the  hotel  and  other  trust  pro- 
perty.    The  bill  prayed  a  reference  to  the  Master,  to 
take  various  accounts,  and  that  the  trustees  might  be 
put  in  possession  of  the  hotel  and  property  therein, 
for  the  purpose  of  settling  the  same  ;   or  that    a  re- 
ceiver might   be  appointed  to  manage  the  hotel  ;  and 
that  an  injunction  might  be  issued  against  the  appel- 
lant's interference  therewith. 
In  pursuance  of  t^ro  orders  made  by  the  Master  of 
the  mk  dated  respectively  the  25th  of  April  and  15th 
vuuoy  ^     ^j  vf\i\c\\  are  now  appealed  fronij 


1850. 

TOMMBT 

Whitb 
aad  others. 


»/J%  1834,  botU 
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]?50. 

TOMUKT 
V. 

White 
and  others. 


(George  Millikeny  brother  of  the  respondent,  was  ap- 
pointed a  receiver  and  manager  of  the  hotel  business, 
and  the  appellant  was  removed  therefrom. 

The  appellant  put  in  his  answer  to  the  bill  on  the 
)4th   of  Mayy  denying  most  of   the  allegations  and 
charges  contained  therein,  and  imputing  to  the  respon- 
dent Milliken  misconduct  and  delay  in  erecting  the  ad- 
ditional buildings,  and  to  the  trustees  breaches  of  their 
duty,  and, — after  referring  to  the  said  amicable  resolu- 
tion of  the  creditors  in  January  1834, — stating  that  if 
the  said  additions  to  the  hotel  had  been  duly  completed, 
and  the  other  provisions  of  the  trust  indenture  had  been 
faithfully  observed  by  the  respondents,  the  profits  of 
the  hotel  would,  in  a  reasonable  time,  have  paid  off  all 
the  debts,  and  left  to  the  appellant  property  equivalent 
to  the  money  and  labour  expended  on  it  by  him. 

The  respondent  Milliken  having  also  answered,  and 
the  cause  being  at  issue,  numerous  witnesses  were  ex- 
amined on  behalf  of  both  the  appellant  and  the  respon- 
dents. The  cause  was  heard  by  the  Lord  Chancellor, 
and  by  his  Lordship^s  decree,  dated  the  30th  of  Janu- 
ary  1835  (now  appealed  against),'  it  was  ordered  that 
the  said  hotel,  with  the  fixtures,  furniture,  &c.,  should 
be  sold  by  the  Master,  pursuant  to  the  terms  of  the 
trust  deed  of  the  13th  of  May,  lJ^3,  and  it  was  re- 
ferred to  the  said  Master  to  take  various  accounts  in 
the  decree  mentioned. 

The  hotel  and  premises  and  furniture  were  sold  to 
the  said  George  Milliken  for  2200/.,  and  the  Master's 
report  of  the  sale  and  of  the  accounts  and  other  matters 
referred  to  him,  was  confirmed  by  a  decree  made  by 
the  Lord  Chancellor  on  further  directions,  dated  the 
3rd  of  June,  1836  (now  appealed  against)  ;  and  it  was 
thereby  ordered  that  the  respondents,   the  trustees^ 
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should  be  paid  the  expenses  incurred  by  them  in  the         1^^^. 
trusts^  and  their  costs  in  the  cause^  out  of  the  fund  in      Tommkt 
Court,  the  proceeds  of  the  said  sale  ;   and  that  the  res-       Whitb 
pondent   T.  R.  Milliken,  also  should  have   his   costs     and  others, 
thereout ;    and  that   the   residue   thereof    should    be 
divided  among  the  creditors  of  the  appellant,  parties  by 
the  trust-deed,  after  paying  all  debts  that  were  incurred 
by  the  appellant  in  managing  the  hotel  subsequently 
to  the  date  of  that  deed. 

Several  other  orders  were  made  in  the  cause,  one 
only  of  which  it  is  neecessary  to  mention  as  being  com- 
prised in  the  appeal :  namely,  an  order  dated  the  10th 
of  July  J  1849,  under  which  T.  R.  Milliken  was  paid 
104/.,  out  of  the  said  trust  fiind,  for  his  costs. 

In  1836  the  appellant,  instead  of  appealing  to  this 
House  against  the  said  order  of  1834,  and  the  decrees  of 
1835  and  1836,  tiled  a  cross-bill,  in  the  nature  of  a  bill 
of  reviver  and  supplement,  and  took  other  proceed- 
ings [a)  against  the  respondents,  and  against  the 
orders  made  thereon.  He  brought  an  appeal  here,  which 
was  dismissed,  with  a  remit  of  the  cause  to  the  Court 
•of  Chancery  in  Ireland  {b).  He  afterwards  filed  a  bill 
of  reviver  or  reversal  of  the  orders  made  thereon,  and 
also  of  the  said  decree  of  30th  January ^  1835;  he 
brought  a  second  appeal,  which  was  also  dismissed  (c) . 

In  1848,  soon  after  the  dismissal  of  the  last  men- 
tioned appeal,  Henry  Tommey,  jun.,  son  of  the  appel- 
lant, (his  agent  also  in  the  present  appeal),  discovered 
that  the  said  orders  of  April  and  May  J  834,  and  the 
decree  of  1836,  had  not  been  enrolled.  He  then  pre- 
sented a  petition  in  the  appellant^s  name,  for  leave  to 
appeal  against  them,  and  also  against  the  decree  of 

(a)  6  Jr.  Eq.  Rep.,  303.  (c)  Ante,  1  H.  L.  Cas.  160. 

(6)  6CL  &  Fin.  78. 
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1850. 
Tom  MET 

V. 

Whitk 
ftnd  others. 


January,  1835,  on  which  the  House  did  not  give  any 
judguient  in  either  of  the  former  appeals.  The  petition, 
after  stating  that  decree,  and  the  decree  of  Juney  1836, 
and  the  said  order  of  June,  1847  («),  proceeded  to  state 
that  the  decree  of  3rd  June,  1836,  was  not  enrolled, 
although  it  was  transmitted  for  that  purpose  to  the 
Rolls  Office,  and  the  petitioner,  being  from  such  trans- 
mission, led  to  believe  that  it  had  been  enrolled,  did 
not,  until  the  24th  of  February,  1848,  discover  the  fact 
that  it  was  not  enrolled,  and  he  was  thereupon  advised 
to  appeal  against  the  said  several  decrees  of  January^ 
1835,  and  June,  1836,  and  also  against  the  said  two 
orders  of  April  and  May,  1834,  mentioned  in  the  decree 
of  January,  1835 ;  that  although  it  appeared  by  an 
order  of  the  House  dated  the  5th  of  February,  1846,  (b) 
the  petitioner  appealed  against  the  last-mentioned 
decree,  which  was  enrolled  in  ^pril,  1835,  and  against 
several  orders  of  the  Court  of  Chancery  in  Ireland,  made 
in  the  year  1845,  yet  it  appeared  by  the  order  of  the 
House,  made  upon  the  hearing  of  that  appeal,  affirming 
the  orders  of  1845,  (c)  that  the  said  decree  of  1835  was 
not  complained  of  in  that  appeal,  and  therefore  the' 
House  did  not  make  any  declaration  in  respect  of  it ; 
and  as  neither  that  decree,  nor  the  decree  of  1836,  or 
the  several  orders  forming  the  subject  of  the  present 
appeal  were  ever  adjudicated  on  by  the  House,  the 
petitioner  prayed  that  he  might  be  at  liberty  to  lodge 
an  appeal  against  them  fortliwith,  all  of  them  having 
been  pronounced  in  the  same  cause,  and  none  of  them 
except  the  said  decree  of  1835  having  been  enrolled  (rf). 


N 


ia)  House  of  Lords  Journ.,  vol.  80,  p.  163. 

(6)  See  ante,  vol.  T.,  p.  ICO.     (c)  79  H.  L.  Journ.,p.  664. 

(rf)  They  have  been  since  enrolled  for  the  purpose  of  this 
appeal. 
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The  petition  was  referred  to  the  Appeal  Committee.         1850. 
The  appellant^s  agent  attended  before  the  Committee,      Ton m by 
and  submitted,  on  the  authority  of  the  case  of  McDermot       Whitb 
V.  Kealey  (cf),  and  by  the  general  rule  of  the  Court  of     an**  oihers. 
Chancery  in  Ireland  of  the  31st  of  Marchy  1817>   that 
the  enrolment  of  the  decree  of  1835  did  not  operate  as 
an  enrolment  of  the  two  orders  of  1834,  although  they 
were  therein  referred  to.    He  also  referred  to  the  case  of 
Champemowne  v.  Brooke  (e),  to  shew  that  the  two  years 
allowed  by  the  general  order  of  the  House,  No.  118, 
were  to  be  counted,  not  from  the  time  of  procuring  the 
decree  or  order  appealed  from,  but  from  the  date  of  its 
enrolment ;  and  he  referred  to  De  Burgh  v.  Clarke  (f)y  to 
shew  that  an  appeal  might  be  brought  against  a  decree 
or  order  enrolled  more  than  two  years,  by  including  in 
the  appeal  a  recent  order  made  in  the  same  cause,  and 
on  that  authority  he  submitted  that  the  order  made  in 
that  cause    in  1847,  and  now  enrolled  and  appealed 
from,  would  save  the  appeal  against  the  orders  of  1834 
and  decree  of  1836  (^). 

The  Appeal  Committee  resolved,  and  the  House 
ordered,  ^^  that  the  petitioner  be  at  liberty  to  present 
his  appeal  against  the  said  two  orders  of  1834  and  the 
decree  of  1836,  with  liberty  also,  when  his  appeal 
should  be  lodged,  to  present  a  petition  to  extend  it,  so 
as  to  include  the  decree  of  January  1833.^^ 

'J  he  appellant  having,  in  pursuance  of  that  order, 
lodged' his  appeal  in  June  18^8,  presented  a  petition  to 

{d)  1  Phillips,  267.  (e)  4  CI.  &  Fin.,  247. 

(/)  4  CI.  &  Fin.,  662, 

{g)  The  reporters  make  this  statement  of  what  passed 
before  the  Appeal  Committee  from  the  communication  of  the 
appellant's  agent,  which  is  confirmed  by  the  orders  found  on 
the  Journals.     See  80  Journals,  p.  307. 
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1860.         the  House  at  the  same  time,  stating  his  said  appeal, 

ToMMBT      ftnd    that   his  embarrassed    circumstances    prevented 

Wuns        ^™  ^^^™  bringing  his   appeal  against  the  decree  of 

and  others.     1835,  within  two  years  from  the  date  of  its  enrolment, 

and  praying  that  he  might  be  at  liberty  to  extend  his 

said  appeal  to  that  decree,  and  also  to  the  order  of  the 

Court   of  Chancery    in   Ireland^   dated   the    1 0th    of 

July,  1847. 

That  petition  also  being  referred  to  the  Appeal  Com- 
mittee, the  appellant's  agent  again  attended,  and  the 
Committee,  after  consideration,  reported  that  leave 
ought  to  be  given  to  extend  the  appeal,  as  prayed,  to 
the  decree  of  1835,  and  an  order  of  the  House  was 
made  accordingly,  dated  the  2nd  of  September 
1848  (a). 

The  Solicitor  General  (Sir  /.  Romilly)  and  Mr.  Butt 
(of  the  Irish  Bar),  with  whom  were  Mr.  Elmsley  and 
Mr.  Biltouj  for  the  appellant. 

The  several  orders  made  in  this  case  are  erroneous, 
and  the  House,  though  now  unable  to  do  full  justice  to 
the  appellant  by  restoring  him  to  the  possession  of  the 
property  of  which  he  has  been  unjustly  deprived,  will 
do  all  that  can  be  done  for  him  by  reversing  these 
orders  and  decrees.  '1  he  deed  of  trust  conferred  no 
right  upon  the  trustees  to  give  notice  to  the  appellant, 
except  he  had  been  guilty  of  a  clear  breach  of  trust. 
Now,  at  the  time  the  notice  was  given,  no  breach  of 
trust  was  alleged  to  have  been  committed.  That 
which  was  afterwards  set  forth  in  the  respondents'  bill 
was  a  mere  after-thought.  And  even  had  that  pre- 
tended breach  of  the  terms  of  the  deed  been  properly 
liable  to  be  so  called,  under  the  words  of  the  deed,  it 
was  not  a  breach  of  trust  in  fact,  and  in  dealing  with 
(«)  80  H.  L.  Journ.,  p.  43>,  4  1  >.  859. 
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the   rights  of  parties  in  such  a  situation^   especially         1^50. 
where  a  very  heavy  penalty  is  to  be  enforced  against      Tommbt 
one  of  them^  a  Court  of  Equity  ought  to  take  into  con-       Wu'itb 
sideration  all  the  circumstances  of  the  case.     The  pre-     «"^'  otheis. 
tended  breach  of  trust  was  a  pledging  of  the  plate  by 
the  appellant^  but  that  act  was  one  which  was  ren- 
dered unavoidable  by  circumstances^  and  it  was  done^ 
not  for  the  appellant^s   private  benefit,   but   for  the 
purpose  of  enabling  him  to  carry  on  the  business  of  the 
hotel  at  the  moment,  and  thus  of  ensuring  a  benefit  to 
the  trust  estate.     There  was  no  fraudulent  concealment 
about  the   matter,  and  the   plate,  too,  was  redeemed 
at  the  earliest  possible  moment ;  there  was  no  waste  of 
the  property  which  formed  the  subject  of  the  deed. 
Under  these  circumstances  the  trustees  had  no  right 
whatever  to  give  notice  to  the  appellant,  and  the  notice 
of  the  18th  December  1833  was,  therefore,  invalid. 

But  suppose  that  notice  to  have  been  a  valid  exercise 
of  the  powers  of  the  trustees,  then  it  was  clear  that  by 
the  act  of  the  meeting,  held  in  January  1834,  there  was 
a  waiver  of  the  notice.     That  meeting  was  attended  by 
the  trustees  and  by  a  majority  of  the  creditors,  and  the 
resolution  then  adopted  was  unanimously  adopted,  and 
was  passed  after  the  subject  of  pawning  the  plate  had 
been  discussed,  and  had  been  explained  to  the  satis- 
faction of  all  present.     So  that  even  supposing  (which 
is  denied)  that  the  trustees  had  a  valid  title  to  give  the 
notice,    that   notice   itself  was   iifterwards    expressly 
waived  by  a  meeting  composed  of  the  creditors  for 
whom   these  respondents  were  trustees,   and  of  the 
trustees  themselves,  and  the  subsequent  enforcement  of 
that  notice  was  contrary  to  all  equity.     That  being  so, 
the  dispossession  of  the  appellant  under  the  notice  of 
the  18th  December  was  unlawfully  made,  and  no  dispos- 
session could  properly  take  place  until   after  another 
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1860.  notice,  founded  too  on  a  valid  breach  of  the  covenants 

'i'oMMKY      ^^  ^hc  trust  deed,  had  been  duly  given.     The  waiver  of 

W  HiTK       ^^^  notice  was  not  mentioned  in  the  bill,  and  the  order 

uti  I  othi  rs.     of  the  Court  below  proceeded  on  the  assumption  that 

the  appellant  had  been  guilty  of  a  breach  of  trust,  and 

took  no  notice  of  this  waiver. 

It  is  further  submitted  that,  even  if  the  circumstances 
of  the  case  should  appear  to  justify  the  trustees  in 
giving   the  notice   of  the   18th  December   1833,   that 
notice  is  not  warranted  by  the  terms  of  the  deed.      In 
construing  a  deed  that  contains  such  a  power,  to  be 
exercised  by  trustees,  a  Court  of  Equity  will  see  that 
its  provisions   are  strictly  followed.      They  have  not 
been  followed  here.     There  is  an  express  provision  in 
this  deed  that  if  the  income  during  the  first  year  shall 
amount  to   1,000/.,  and  during  the  second  and  each 
succeeding  year  to  J, 500/.,  and  if  such  sums  respectively 
shall  be  appropriated  by  the  appellant  for  the  payment 
of  his  creditors,  no  sale  shall  take  place ;  and  further, 
that  if,  by  unforeseen  circumstances,  other  than  the 
misconduct  of  the  appellant,  such  sum  shall  not  be 
realised  and  appropriated,  but  that  the  appellant  shall 
render  to  the  trustees  a  just  account  of  the  profits,  and 
shidl  diligently  and  honestly  carry  on  the  business  of 
the  hotel,  no  sale  shall  take  place.     Before  the  trustees 
could  proceed   to  a   sale  under  this  deed,  they  were 
bound  to  shew,  first,  that  the  sum  of  money  mentioned 
in  the  deed  was  not  obtained  ;  and,  next,  that  the  defi- 
ciency in    the  sum   actually  obtained   proceeded  not 
from  unforeseen  circumstances,  but  from  the  miscon- 
duct of  the  appellant,  and  that  he  refused  to  render 
them  a  just  account,  and  did  not  diligently  and  honestly 
carry  on  the  business  of  the  hoteL     No  evidence  of 
such  a  kind  could  be   produced ;   and,  therefore,  the 
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very  conditions  mentioned  in  the  deed,  as  those   on         I860, 
which  the  power  was  to  be  exercised,  have  not  been  com-      Tommby 
plied  with.  ^g^;„ 

All  the  orders  of  the  Court  below  proceeded  on  the  and  other*. 
erroneous  assumption  then  adopted,  that  the  appellant 
had  been  guilty  of  a  breach  of  the  provisions  of  the 
trust  deed,  and  consequently  all  of  them  are  equally 
erroneous.  The  order  of  the  25th  of  April  is  be- 
sides bad,  as  it  was  obtained  in  the  absence  of  the 
appellant,  and  was  a  surprise  upon  him,  his  coun- 
sel not  being  present  in  Court  when  that  order 
was  made.  The  order  of  the  15th  of  May  proceeds 
entirely  on  the  preceding  order ;  and  if  the  first  cannot 
be  maintained,  the  other  falls  to  the  ground  as  of 
course.  The  latter  orders  and  decree  recite  the  former, 
and  proceed  upon  them,  and  the  former  being  bad,  the 
others  cannot  be  supported. 

On  these  grounds  the  orders  and  decrees  of  the 
Court  below  must  be  reversed ;  and  if  there  could  be  a 
pretence  for  saying  that  the  trustees  had  the  right  to 
give  the  notice,  their  right  to  proceed  on  it  was  ex- 
pressly waived  by  the  resolution  of  the  meeting  held  in 
January  1834. 

{No  counsel  or  agent  appeared  for  the  respondents, 
nor  did  they,  or  any  of  them,  put  in  an  answer  to  the 
appeal,  although  required  to  answer  by  the  usual  order 
of  the  House,  the  service  of  which  order  on  each  of 
them  was  certified  by  an  affidavit.) 

Lord  Brougham  expressed  a  desire  fully  to  consider 
the  evidence  given  in  the  cause,  in  order  to  satisfy  him- 
self upon  the  question  of  waiver,  on  which,  at  that  mo- 
ment, he  felt  strongly  inclined  in  favour  of  the  appel- 
lant. It  was  the  more  necessary  for  him  to  take  upon 
himself  the  examination  of  the  evidence,  as  the  House 
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had  not  had  the  benefit  of  hearing  arguments  on  the 
part  of  the  respondents.  He  should  likewise  wish  to 
speak  to  Lord  Cottenham  on  the  subject  of  what  passed 
in  the  Appeal  Committee^  on  leave  being  granted  to 
have  the  appeal  heard.  As  to  the  case  itself^  it  was 
clear,  that  the  sale,  which  had  been  completely  eflFected 
under  the  order  of  the  Court,  could  not  be  set  aside, 
and  the  parties  restored  to  their  original  condition.  If 
therefore,  the  decree  of  the  Court  below  was  wrong, 
complete  justice  could  not  be  done  to  the  appellant ; 
but  that  was  no  reason  why  their  Lordships  should  not 
do  him  justice  to  the  full  extent  of  their  power. 


July  2. 


Lord  Brougham : 
My  Lords,  this  is  a  case  which  comes  before  your 
Lordships  under  very  peculiar  circumstances.  I  have 
not,  in  all  my  experience  of  this  Court  of  Appellate 
Jurisdiction,  or  in  any  other,  known  a  case  in  the  same 
situation.  The  decree  appealed  from  is  of  fifteen  years 
standing,  and  the  appeal  was  allowed  to  be  brought 
only  two  years  ago  (in  1848).  A  petition  for  leave  to 
appeal  became  necessary,  in  consequence  of  the  great 
length  of  time  which  had  elapsed,  and,  I  may  say,  also 
in  consequence  of  the  unfortunate  circumstance  of  the 
decree,  in  the  course  of  that  time,  having  been  irrevo- 
cably executed,  by  the  sale  of  the  premises,  which 
formed  the  subject-matter  of  the  suit  in  the  Irish  Court 
of  Chancery.  That  petition  was  presented,  and  the  re- 
sult was  this  appeal,  notwithstanding  the  laches  of  the 
appellant.  His  petition  was  presented,  and  I  have  had 
occasion  to  look  at  the  petition,  or  rather  the  petitions, 
— for  there  were  two, — and  at  the  report  of  my  noble 
friend.  Lord  Shaftesbury,  the  Chairman  of  Commit- 
tees of  this  House,  recommending  the  appeal  to  be 
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heard.  That  report  contra  no  reasons  ;  and  I  have 
communicated  with  my  noble  and  learned  friend,  who 
then  held  the  Great  Seal  (Lord  Cotienham),  and  he, 
after  the  long  lapse  of  time  that  has  taken  place,  has 
only  an  indistinct  recollection  of  the  case  having  come 
before  him  when  sitting  in  the  Appeal  Committee.  He 
has  no  recollection,  nor  no  note  which  can  lead  him  to 
any  recollection,  of  the  grounds  upon  which  the  parti- 
cular favour  was  accorded.  Nevertheless,  here  is  the 
appeal  before  us,  in  consequence  of  that  favour  having 
been  so  granted  ;  and  we  have  heard  it  argued  ex  parte, 
which  is  another  difficulty  in  the  case,  because  it  is  al- 
ways a  more  satisfactory  thing  for  any  Court,  more  es- 
pecially the  Court  of  last  resort,  to  have  both  parties 
present,  and  to  hear  both  sides.  However,  these  are 
circumstances  and  difficulties  of  rare  occurrence  in  the 
exercise  of  this  branch  of  your  Lordships'  functions , 
and  we  must  deal  with  the  case  as  we  find  it. 

My  Lords,  this  was  a  bill  to  enable  parties  to  effect 
a  sale  under  a  trust  deed.  A  decree  appears  to  have 
been  made,  and  that  decree,  which  was  final  as  regards 
the  sale,  led  to  a  sale.  We  cannot  set  aside  the  sale, 
for  the  sale  was  under  the  decree  of  the  Court,  to  a 
bond  fide  purchaser,  there  being  no  fraud,  and  conse- 
quently the  setting  aside  that  sale  is  utterly  and  abso- 
lutely out  of  the  question  ;  the  sale  must  stand.  But, 
nevertheless,  if  we  think  the  decree  is  wrong ;  that 
there  has  been  a  miscarriage  in  the  Court  below,  we 
are  bound  to  do  as  much  justice  as  we  can,  and  to 
grant  as  much  relief  as  we  are  able  ;  and  we  are  not  to 
be  prevented  from  granting  that  relief  which  it  is  with- 
in our  power  to  grant,  merely  because  of  the  delay 
that  has  taken  place,  and  the  circumstances  which 
have  attended  it.     It  may  be  that  we  cannot  grant  that 
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I860.        relief  which  we  might  wish  it  possible  to  grant,  for  1 
ToMMET      ^T^  perfectly  clear  that  in  this  case  there  has  been  a 
Whitk       miscarriage.   I  felt  strongly  impressed  with  that  view 
and  others,    at  the  hearing ;  but  I  postponed  advising  your  Lord- 
ships to  deliver  judgment  until  I  had  an  opportunity 
of  looking  into  the  whole  case,  and  considering  the  evi- 
dence.    I  have  now  done  so,  and  I  have  been  greatly 
aided  by  Mr.  Lefevre,  who  has  corrected  the  printed 
cases,  which,  till  his  corrections  were  made,  were  quite 
monstrous  to  look  at ;  it  is  hardly  possible   to  make 
one^s  way  through  them. 

Notice  was  given  of  this  sale  in  December  1834, — a 
three  months'  notice,  in  accordance  with  the  terms  of 
the  trust  deed,-  and  in  January  a  most  important 
meeting  was  held,— a  meeting  of  the  trustees  and  cre- 
ditors,— at  the  house  of  their  attorney,  K.  Boswell. 
There  were  present  at  that  meeting,  White^  Kernan, 
and  Milliken  (respondents),  and  the  majority  in  num- 
ber and  amount  of  the  several  other  creditors.  As  to 
what  took  place  at  that  meeting,  we  have  the  evidence 
of  two  persons  in  particular,  namely,  Tommeyy  junior, 
and  Thomas  Higginbothamy  one  of  the  creditors.  Htg- 
ginbotham  says,  '^  that  the  said  Boswell  read  a  paper 
writing  to  the  several  creditors  present,  purporting  to 
be  an  approval  for  the  said  creditors  to  sign,  of  the  pro- 
ceedings of  the  trustees  under  said  trust  deed,  and  to 
exonerate  them ;  and  the  said  Boswell  did  request  of 
the  said  creditors  assembled  to  sign  said  paper ;  saith 
that  this  deponent  at  first  refused  to  sign  said  paper 
writing;  but  afterwards  agreed  to  sign  it,  provided  said 
trustees  would  stop  all  proceedings  against  said  Tom- 
meyy  and  allow  him  to  go  on  superintending  and 
managing  his  hotel  as  usual.'' 

I  ought  to  observe  that  one   great  objection  then 
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taken  to  the  appellant's  conduct  was  as  to  bis  pledging  1850. 

the  plate ;  but  that  was  clearly  a  matter  in  which  he      Tommey 

was   not  blameable.     According:  to  the  evidence,  his        „,*'» 

°  White 

pledging  the  plate  was,  in  fact,  for  the  benefit  of  the  and  oiht-rs. 
parties  themselves,  and  there  was  no  breach  of  cove- 
nant in  his  so  doing.  Higginbotham  then  says,  fol- 
lowing upon  that  which  I  have  just  read,  that -"this 
deponent  considered  this''  (the  arrangement  proposed) 
'^  to  be  the  best  mode  to  be  adopted  in  order  to  have 
the  several  creditors  of  the  said  Tommey  ultimately 
paid  their  debts,"  and  he  proceeds  to  add,  that  ^^  this 
proposition  of  deponent  being  complied  with,  the  said 
paper  writing  was  not  signed  by  the  said  creditors/' 
Indeed  it  would  have  been  useless  to  sign  it,  for  that 
was  to  make  a  surcease  of  the  whole  proceedings  under 
the  notice  which  had  been  given  previously,  in  the 
month  of  December^  the  three  months'  notice,  which, 
by  the  deed,  was  necessary  in  order  to  enable  the  sale 
to  be  effected ;  everything  depended  upon  the  notice, 
and  that  notice  was  to  be  inoperative  in  consequence  of 
the  agreement  made  with  the  creditors  upon  the  pro- 
position of  the  deponent. 

He  then  adds,  ^^that  said  Henry  Tommey y  junior, 
did  make  a  statement  at  said  meeting  that  the  defen- 
dant Henry  Tommey^^  (his  father)  "  had  no  other 
resource  but  to  pledge  part  of  the  plate  of  the  hotel  to 
meet  a  most  pressing  demand,  and  for  necessaries  got 
to  support  said  hotel,  as  he  had  applied  to  the  plaintiff, 
•fames  WTiite,  for  money  to  meet  such  demand,  but 
was  refused,  and  that  the  defendant,  Henry  Tommey  " 
(the  appellant)  ^^  had  on  the  following  day  after  he  had 
pledged  the  plate  redeemed  the  same."  Higgin- 
botham,  upon  whose  evidence  the  case  turns,  then  goes 
on   to   add  ^^that    the  several    creditors  present   did 
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appear  to  be  perfectly  satisfied  with  the  explanation 
given  by  said  Henry  Tommey^  junior^  with  respect  to 
such  plate/^ 

What  may  be  found  in  the  rest  of  the  evidence 
against  that  last  part  of  Higffinbotham^s  evidence  I 
cannot  say :  there  may  be  some  contradiction  in  the 
evidence^  and  here  and  there^  there  is  indeed ;  but  I 
need  not  enter  into  that^  because  that  is  not  the  mate- 
rial point,  llie  point  upon  which  this  case  turns  is 
the  notice.  The  necessary  condition  precedent  to  the 
sale  was  a  three  months^  notice ;  and  that  three  months' 
notice  given  in  December,  was^  in  January  following, 
waived  by  the  parties  for  whom  it  was  given,  Henry 
Tommey,  junior^  gives  evidence  to  the  same  effect, 
though  less  in  detail^  but  he  confirms  so  far  the  evi- 
dence of  Higginbotham. 

I  have  only  one  further  observation  to  make^  which 
is^  that  I  should  have  been  more  satisfied  if  that  evi- 
dence had  been  confirmed  by  the  testimony  of  t/.  K. 
Boswelly  the  solicitor.  That  I  have  in  vain  looked  for 
in  the  various  parts  of  the  case.  If  there  is  anything 
to  be  found  in  any  part  of  this  case  to  confirm  Higgm- 
boiham^s  testimony,  I  should  be  glad  to  be  referred 
to  it. 

Mr.  Butt. — Boswell  was  the  solicitor  for  the  res- 
pondents, so  that,  of  course  we  should  not  have  exa- 
mined him. 


Lord  Brougham.  -  He  was  the  solicitor  for  the  oppo- 
site party,  no  doubt^  that  is  for  the  plaintiffs  in  the 
suit  in  the  Court  below.  You  would  not  call  him^  but 
they  might  call  him,  and  you  might  then  cross-examine 
him  upon  that  poimt.  He  was  examined  upon  other 
points ;  but  I  do  not  recollect  that  he  was  examined 
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upon  this  ;  and  Henry  Jbmmeyy  junior,  is  not  examined         1860. 
upon  the  interrogatory  upon  which  Higginbotham  was      Tommby 
examined,  but  he  gave  evidence  confirmatory  of  Htg-       White 
ginbothamy  in  answer  to  another  interrogatory.     But  I     »nd  oihers. 
do  not  find  that  Mr.  Boswell  was  cross-examined  upon 
that  point.     However,  there  seems  to  be  no  contradic- 
tion ;  he  might  have  contradicted  Higginbotham^  but  he 
does  not  contradict  him,  and  there  was  clearly  this 
waiver  of  sale,  and  there  was  on  this  point,  I  believe,  a 
miscarriage  in  the  Court  below. 

I  recommend  your  Lordships  to  reverse  the  judg- 
ment of  the  Court  below,  giving   the  appellant  all  the 
benefit  you  can  give  him  by  such  reversal.     That  you 
cannot  give  him  more  is  no  fault  of  yours  —it  is  his  own 
fault :  he  should  have  brought  his  appeal  before  the 
Bale.     If  he  had  timefully,  and  with  right  speed  brought 
forward  this   appeal,  the  judgment  might  have  been 
reversed  before  the   sale  was  effected.      But   he  has 
chosen  to  let  the  time  go  by,  and  he  must  blame  him- 
self for  the  result.      We  give  him  all  the  benefit  we 
can,  which  is  to  reverse  the  decree  of  the  Court  below. 
He  now  sues  in  forma  pauperis ^  and  perhaps  his  cir- 
cumstances may  have  been  such  as  to  have  induced  the 
Appeal  Committee  to  grant  him  the  favour  of  aUowing 
him  to  appeal  so  long  after  the  time  fixed  by  the  ap- 
pellate jurisdiction.     He  would  have  no  costs,  whether 
pauper  or  not.     The  costs  in  the  Court  below  will  be, 
no  doubt,  affected  by  your  Lordships'  decision,  and 
whatever  costs  can  be  recovered  below,  from  the  party 
who  obtained  the  decree,  the  party  paying  those  costs 
must  now  recover.    The  decree  must  be  set  aside  as 
regards  the  costs,  just  as  much  as  regards  the  sale,  and 
I  am  afraid  it  will  become  a  mere  question  of  costs. 
Mr.   Btt//.— The   sale  was,   in    fact,  made   to   the 
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1^*60.         receiver   in   the  cause,  who  was    the  brother  of  the 
TiiMMET      respondent  Millikenj  and  it  is  a  question  whether  that 

.,.**■  sale  can  stand  or  not ;  but  that,  of  course,  is  not  before 

v\niTE  '  ' 

aiKl  otliers.     the  house  now. 

Lord  Brougham. — ^There  was  great  laches  on  the 
part  of  the  appellant,  but  that  unfortunate  occurrence 
was  owing  probably  to  his  circumstances.  It  is  said 
that  the  decree  was  not  enrolled  until  a  late  period ; 
that  is  only  removing  his  laches  another  step:  he 
could  not  appeal  until  enrolment  took  place;  but  it 
is  his  own  fault. 

Ordered  and  Adjudged,  That  the  said  decrees  of  the 
30th  of  January  1835,  and  the  3rd  of /tifie  1836,  and  all  orders 
arising  or  proceeding  out  of  the  original  suit  or  incidental 
thereto,  be,  and  the  same  are  hereby  reversed,  and  that 
the  bill  of  the  said  White^  Courtney^  and  Kernan,  in  the 
said  cause,  be,  and  the  same  is  hereby  dismissed,  with  costs, 
to  be  paid  by  White,  Courtney,  and  Kernan,  to  the  appel- 
lant, and  that  the  costs  in  the  said  cause  which  have  been 
paid  to  or  received  by  White,  Courtney,  and  Kernan,  or  any  or 
either  of  them,  out  of  the  funds  to  the  credit  of  the  said 
cause  in  the  Court  of  Chancerv  in  Ireland,  or  otherwise, 
either  under  the  said  decrees  hereby  reversed  or  either  of 
them,  or  under  any  order  in  the  said  cause,  and  in  all  suits 
arising  or  proceeding  out  of  the  said  original  suit  or 
incidental  thereto,  be  repaid  by  White,  Courtney,  and 
Kernan  to  the  said  appellant :  and  it  is  further  ordered, 
that  the  cause  be  remitted  back  to  the  Court  of  Chancery 
in  Ireland,  to  do  therein  as  shall  be  just,  and  consistent  with 
this  judgment. 


On  a  subsequent  day  a  petition  was  presented  to  the 
House  by  the  respondents,  praying  to  have  the  cause 
reheard,  on  the  ground  that  they  had  been  taken  by 
surprise,  and  that  they  had  not  been  heard  at  aU. 

Mr.  WhitCy  one  of  the  respondents,  being  present  at 
the  bar  of  the  House,  was  called  on  to  explain  the 
grounds  on  which  he  had  presented  this  petition;  and  he 
said  that  the  trustees  had  been  quite  taken  by  surprise 
by  the  recent  proceedings  before  the  House ;  they  had 
imagined  that,  as  the  case  had  already  been  heard  twice 
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on  appeal^  and  on  each  occasion  the  appeal  had  been         1R50. 
dismissed  by  the  Lord  Chancellor   (Lord  Cottenham),      To  .mm  by 
there  was  an  end  of  the  matter,  and  therefore,  when       ,,,*^- 
the  third  appeal  was  presented,  they  expected  it  would     and  others. 
be  dismissed,  as  of  course  ;   and  as  the  estate  had  been 
heavily  burdened  with  costs,  the  trustees  did  not  think 
they  ought  to  subject  it  to  further  expense.    For  these 
reasons,  and  not  out  of  any  disrespect  to  their  Lord- 
ships^ House,  nor  from  any  doubt  as  to  the  correctness 
of  the  judgment  of  the  Court  below,    they  had    ab- 
stained from  appearing  to  argue  the  case.     They  now 
prayed  to  be  permitted  to  be  heard,  as  they  felt  no 
doubt  that,  if  the  decision  of  the  House  proceeded  on 
the  ground  of  waiver,  they  could  satisfy  their  Lord- 
ships that  the  true  facts  of  the  case  did  not  warrant 
the  supposition  that  there  had  been  any  waiver. 

Lord  Brougham  said,  that  a  final  judgment  had  been 
pronounced  by  the  House  in  this  case,  in  which  he  was 
clearly  of  opinion  that  there  had  been  a  miscarriage  in 
the  Court  below ;  and  it  was,  confessedly,  the  fault  of 
the  respondents  themselves  that  they  had  not  been 
heard  in  answer  to  the  appeal.  After  a  final  judgment 
of  this  House  had  been  pronounced,  that  judgment 
could  not  be  set  aside,  and  the  case  could  not  be 
reheard,  without  an  Act  of  Parliament  passed  for  that 
purpose. 

The  Lord  Chancellor  (Lord  TVuro). — It  appears  that 
judgment,—  a  complete  and  final  judgment, — has  been 
pronounced  by  your  Lordship's  House  in  this  case. 
'I'hat  judgment  can  only  be  vacated  by  a  special  Act  of 
Parliament,  to  enable  the  parties,  if  injustice  can  be 
proved  to  have  been  done,  to  be  again  heard.  I 
remember  only  one  case  in  which  such  an  act  was 
passed  for  such  a  purpose.  Here  I  cannot  say  that 
any  grounds  have  been  made  out  to  call  on  your  Lord* 
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1850.         ships  to  entertain  this  application.    There  is  no  prece- 
ToMMET      ^*^"^  whatever  (a),  without  an  Act  of  Parliiiment  passed 

9. 

and  otheis.  (")  ^"  ^^®  following  initaoce  the  case  was  not  re-heard,  but 
the  jadgment  of  the  House  having  been  founde'd,  in  one  res- 
pect, on  an  error  in  fact,  it  was  ordered  to  be  amended. 

Mc  Gavin  t.  Stewart  (4  Wilson  &  Shaw,  184).— This  ap- 
peal against  an  order  of  the  Court  of  Session  was  heard  in 
July  1 830,  and  Lord  Wyn/ord,  who  presided  at  the  hearing, 
moved  the  judgment  of  the  House  "  that  the  orders  ap- 
pealed from  be  reversed,  and  the  cause  remitted  to  the  Court 
of  Session,  with  directions  to  submit  the  question  of  fact  to  a 
special  jury ;  and  that  it  be  an  instruction  to  the  Jury  Court 
to  examine  the  parties  vivd  voce  before  such  jury." 

When  the  appellant's  petition  to  apply  this  judgment  came 
before  the  Court  of  Session  (s),  a  difficulty  arose  as  to  the 
practicability  of  doing  so,  according  to  the  established  forms 
of  that  Court,  and  of  the  Jury  Court. 

The  Lord  Fresidtnt,  remarking  on  these  difficulties,  said, 
that  he  did  not  feel  that  the  Judges  of  the  First  Division  could 
act  on  the  judgment,  but  must  postpone  the  case  nntil  they 
had  taken  the  advice  of  the  other  Judges  of  the  Court  of  Ses- 
sion. He  added  that  there  was  one  fact,  of  much  importance, 
which  was  probably  not  known  to  the  House  at  the  time  the 
judgment  was  pronounced,  namely,  that  one  of  the  parties 
ordered  to  be  examined  was  dead.  Of  course,  it  could  not 
be  supposed  that  the  House  had  intended  that  one  of  the 
parties  to  thd  cause  should  be  examined  when  it  was  impossible 
to  examine  the  other. 

The  case  was  postponed  accordingly. 

On  a  subsequent  day 

The  Lord  President  said  that  they  had  advised  with  the 
other  Judges,  who  all  concurred  in  opinion,  that  it  was  iropos« 
sible,  as  the  judgment  stood,  to  apply  it,  and  they  had  aa- 
thorised  him  to  submit  the  matter  respectfully  to  the  Lord 
Chancellor  for  the  consideration  of  the  House  of  Lords. 

The  motion  to  apply  the  judgment  was,  therefore,  or- 

(a)  9  Cas.  Court  of  Sess.  for  1831,  p.  17. 
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for  that  purpose^  in  which  a  case  has  been  reheard  at  the         18r>0. 
bar  of  this  House,  after  a  final  judgment  pronounced.         Tommey 

Application  refused.  ^  ^' 

dered  to  stand^ver  till  the  matter  could  be  submitted  to  the     '"^  others. 
Lord  Chancellor. 

Oq  the  17th  of  October  1831,  an  order  was  made  by  the 
House  of  Lords,  directing  the  agents  on  both  sides,  in  the 
cause  of  McGuvin  v.  Stewart,  to  attend  the  House  on  the  fol- 
lowing day  (b).  On  the  1 8th  of  October  the  agents  appeared 
at  the  bar  of  the  House,  and  Mr.  Mundell,  the  agent  for  the 
respondent,  being  examined,  stated  that  two  of  the  parties  di- 
rected to  be  examined  were  dead. 

The  Lord  Chancellor  (Lord  Brougham)  (c). — There  can  be  no 
doubt  whatever  as  to  the  proper  mode  of  proceeding  in  this  case. 
When  your  Lordships  made  the  order  directing  that  the 
parties  should  be  examined  upon  oath,  your  Lordships  meant 
that  they  should  both  be  examined,  or  neither.  It  would  be 
unjust  to  examioe  one  of  them  without  both  being  examined. 
But  two  of  the  parties  intended  to  be  examined  are  dead, 
This  was  a  fact  unknown  at  the  time  of  your  Lordships'  order. 
I  hare  conyersed  upon  the  subject  with  my  noble  and  learned 
friend  who  attended  the  hearing  of  the  cause^  and  know  his 
opinion ;  and  I  now  move  your  Jjordships  that  the  Clerk  of 
the  House  do  strike  out  the  direction  to  examine  the  parties. 

An  order  was  thereupon  made,  which,  after  reciting  the  ap- 
peal and  the  judgment,  proceeded  thus :— **  And  whereas  it  now 
appears  upon  examination  of  the  agent  for  the  respondent 
(the  agent  for  the  appellant  also  attending)  that  two  of  the 
parties  directed  by  the  said  order  of  this  House  to  be  examined 
are  dead  ;  it  is  therefore  ordered,  that  the  clerk  assistant  do 
amend  the  judgment  of  this  House  of  the  1 4  th  day  of  July  1 830, 
by  striking  out  so  much  of  the  said  judgment  as  directs  that 
the  parties  should  be  examined  vivd  voce  before  a  jury.'*  ((/) 

See,  on  the  subject  of  re-hearing,  the  cases  of  Stewart  v. 
Agnew^  1  Shaw's  App.  Cas.  413;  and  Cat  heart  v.  Cossilis 
1  Wils.  &  Shaw,  239. 

(6)  H.  L.  Journ.  for  1831,  1097.        (e)  5  Wils.  &  S.  808. 
(d)   H.  L.  Journ.  for  1881,  p.  1099. 
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1847. 

I  July.        rj^Yie  Reverend  Edward  Repton  i 
\^4S.  '\  Plaintiff  in  Error. 

10  July.  tyJerk  -  -  -j 

5  July.        Christopher  Hodgson  -    Defendant  in  Error. 

Prebendary's   ^he  28  Hen.  VIII.,  c.  11,  8.  3,  gives  the  "tithes,  fruits, 

profits.  oblations,  obventions,   emoluments,  commodities,   adTin- 

kmdwg.  tages,  rents,  and  all  other  whatsoever  revenues,  casualties, 

or  profits,  certain  and  uncertain,  affering  or  belonging  to 
any'*  dignity,  prebend,  or  benefice  therein  mentioned, 
which  shall  accrue  between  the  occurrence  of  a  vacancy  and 
a  new  appointment,  to  the  appointee.  The  5  &  6  W.  lY., 
c.  .30,  directs  the  profits  of  dignities  or  benefices,  without 
cure*nf  souls,  becoming  vacant  during  the  existence  of  a 
certain  ecclesiastical  commission,  to  be  paid  to  the  trea- 
surer of  Queen  Anne*s  Bounty,  who  is  to  keep  an  account 
of  the  receipts  and  expenses,  nnd  retain  the  balance  until  he 
shall  be  otherwise  ordered  '*  by  competent  authority."  By  a 
subsequent  statute  the  Crown  is  declared  entitled  to  ap- 
point, notwithstanding  the  existence  of  the  commission  in 
question,  three  persons  to  certain  prebends  therein  named. 
One  of  these  appointees,  having  duly  demanded  from  the 
Treasurer  of  Queen  Anne's  Bounty  the  profits  received  by 
him  during  the  vacancy,  brought  an  action  for  money  had 
and  received,  to  recover  them.  A  special  verdict  (on  a  ver- 
dict found  in  his  favour),  declared  these  to  be  "  the  net 
profits  of  the  prebend." 
Hkld,  that  a  judgment  for  the  plaintiff  given  on  this  verdict 
could  not  be  sustained,  because  it  did  not  distinguish  the 
sources  from  which  these  profits  might  arise,  nor  shew 
whether  they  were  derived  from  the  corpus  of  the  prebend 
to  which  he  was  individually  entitled,  or  from  sums  due  to 
him  in  respect  of  his  share  of  the  funds  of  the  corporation 
aggregate,  of  which,  as  prebend,  he  was  a  member. 


1  HIS  was  a  writ  of  error  on  a  judgment  of  the  Court 
of  Exchequer  Chamber,  by  which  a  judgment  of  the 
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Court   of   Queen's   Bench   had  been  reversed,  and  a         I860. 
venire  de  novo  awarded.  Repton 

The  plaintiff  in  error  here,  (plaintiff  in  the  Court  of  hodmsov. 
Queen^s  Bench),  brought  an  action  of  assumpsit  against 
the  defendant,  to  recover  a  sum  of  2952/.  0^.  2d., 
claimed  by  the  plaintiff  as  belonging  to  him  in  virtue  of 
his  character  of  a  prebendary  of  the  collegiate  church  of 
fVestminsier.  The  defendant,  who  was  the  treasurer  of 
Queen  Anne^s  Bounty,  pleaded  non-assumpsit,  on 
which  issue  was  joined. 

The  cause  came  on  for  trial  before  Lord  Denman, 
C.  J.,  at  the  Middlesex  sittings  after  Trinity  Term, 
1844,  when  a  special  case  was  agreed  on,  (afterwards 
turned  into  a  special  verdict),  which  set  forth  the  fol- 
lowing facts  : — 

On  the  21st  of  August ^  1835,  was  passed  the  statute 
5  &  6  ^.  4,  c.  30,   "  for  protecting  the  revenues  of 
vacant  ecclesiastical  dignities,  prebends,  canonries  and 
benefices,  without  cure  of  souls,  and  for  preventing  the 
lapse  thereof,  during  the  pending  inquiries  respecting 
the  state  of  the  Established  Church  in  England  and 
Wales,^*     This  statute  set  forth  in  the  preamble  that  in 
the  previous  February  the  King  had  issued  a  commis- 
sion for  considering  the  state  of  the  Established  Church, 
with  reference  to  ecclesiastical  duties  and  revenues ; 
that  the  King  had  signified  his  intention  to  defer  any 
nomination  to  any  vacant  dignity,  prebend,  or  benefice, 
without  cure  of  souls,  in  the  patronage  of  the  Crown  until 
the  circumstances  connected  therewith  should  have  un- 
dergone the  consideration  of  the  Crown  ;   that  the  two 
archbishops   and    several   bishops   had   declared   their 
intention  of  pursuing  the  same  course  with  respect  to 
preferments   in   their   patronage,    and   that   a   similar 
declaration  had  been  made  by  other  patrons.     The  act 
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1650.  then  went  on  to  provide^  that  where  any  dignity,  pre- 
Rbi'ton  bend^  canon  ry^  or  benefice^  without  cure  of  souls^  in  the 
HoDnsfON  patronage  of  the  King^  or  of  any  archbishop  or  bifihop, 
or  other  patron,  should  become  vacant  during  the 
existence  of  the  commission^  all  the  profits^  &c.5  should 
be  paid  to  the  treasurer^  for  the  time  beings  of  Queen 
Anne's  Bounty^  who^  for  the  purpose  of  enforcing  pay- 
ment^ was  to  enjoy  all  the  legal  rights  that  would 
belong  to  the  lawful  successor  of  the  vacant  preferment. 

By  the  second  section  of  the  act  the  treasurer  was  to 
keep  an  account  of  all  sums  received  by  him  under  this 
act,  separate  from  all  other  funds  in  his  hands^  and  tht 
section  went  on  thus,  ^^and  shall  retain  the  balance  in 
his  hands,  until  otherwise  ordered  by  competent  au- 
thority/' 

On  the  31st  of  March  1836,  a  canon ry  or  prebend 
of  the  collegiate  church  of  fFestminster  became  vacant 
by  the  death  of  Dr.  jRyder^  Bishop  of  Lichfield. 

On  the  13th  of  August  1836,  the  6  &  7  W-  4,  c.  67, 
was  passed  ^^  for  suspending  for  one  year  appointments 
to  certain  dignities  and  offices  in  calhedrdl  and  colle- 
giate churches,  and  to  sinecure  rectories.'^  The  act 
recited  the  5  &  6  ^.  4,  c.  30,  and  declared  that  aU 
future  appointments  to  any  ecclesiastical  dignity,  &c., 
referred  to  in  the  recommendations  of  the  commis- 
sioners, should  be  made  subject  to  such  measures  and 
regulations  as  might  hereafter  be  enacted  respecting 
the  same,  except  as  thereinafter  excepted.  The  excep- 
tions did  not  include  the  prebend  or  canonry  to  whidi 
the  plaintiff  was  afterwards  appointed. 

On  the  loth  of  August  1838,  was  passed  the  1  &  2 
Ftc/.,  c.  108,  entitled  *^  An  Act  for  suspending  till  the 
1st  of  August  1839,  the  appointment  to  certain  digni- 
ties and  offices  in  cathedral  and  collegiate  churches  and 
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to  sinecure  rcfctories/^  This  act  recited  and  continued  1850. 
tiU  Ist  jiuffust  1839,  the  6  &  7  fV.  4,  c.  67,  but  by  lu^afi 
sec.  5,  it  was  enacted,  that  '^  Nothing  contained  in  this 
act,  or  in  the  first  recited  act,  shall  be  construed  to 
prevent  the  appointment,  &c.  of  the  Reverend  Edward 
Reptofiy  and  two  other  persons  therein-named  (formerly 
chaplains  to  the  House  of  Commons)  to  any  canonry, 
prebend  or  dignity  which  is  now  vacant,  or  which  shall 
hereafter  become  vacant  during  the  continuance  of  the 
provisions  of  the  recited  acts.^' 

On  the  7th  of  November  1838  the  plaintiff  was  ap- 
pointed by  the  Crown  to  the  canonry  and  prebend  of 
the  collegiate  church  of  Westminster,  which  had  been 
vacant  since  the  death  of  Dr.  Ryder ^  Bishop  of  lAch- 
field,  and  was  duly  installed  therein. 

On  the  11th  of  August  1840,  was  passed  the  3  &  4 
Viet.,  c.  1 13,  by  which  the  treasurer  of  Queen  Avm^s 
Bounty  was  required  to  deliver  to  the  Ecclesiastical 
Commissioners  a  full  account  of  the  monies  received 
and  paid  by  him  under  the  5  &  6  ^.  4,  c.  30,  and  the 
subsequent  statutes,  and  to  pay  over  to  the  commis- 
sioners all  the  monies  then  remaining  in  his  hands. 

On  the  29th  of  the  same  month  the  plaintiff,  by 
letter,  formally  demanded  the  payment  to  him  of  the 
sum  of  2952/.  0«.  2J.  then  due  on  account  of  the  profits 
of  his  prebend. 

On  the  3 Ist  of  August  1840,  the  defeadant  wrote  an 
answer  to  this  letter,  saying,  that  the  matter  was,  by 
the  3  &  4  Vict.y  c.  113,  out  of  his  hands,  and  that  the 
Ecclesiastical  Commissioners  were  in  action. 

On  the  same  31  st  of  August,  Dr.  Ireland,  as  Dean  of 
Westminster,  wrote  a  letter  to  the  defendant,  demand- 
ing the  same  sum  as  due  to  the  Fabric  Fund  of  the 
Collegiate  Church  of  Westminster.     The  letter  was  in 
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1860.  the  following  terms  :—^*  jisMurton,  Devon,  AuguMt 
Repton  3l8t,  1840.  Sir, — By  the  ancient  usage  and  cus- 
II ou  V  ^"^  ^^  ^^^  collegiate  church,  if  any  division  of  profits 
is  made  during  the  time  that  any  stall  is  vacant, 
the  share  belonging  to  such  vacant  stall  is  appro- 
priated and  becomes  due  to  the  fabric  fund.  What- 
ever, therefore,  has  been  paid  to  you  during  the 
time  that  the  stalls  now  filled  by  the  Reverend  Mr. 
Repton  and  the  Reverend  Mr.  Frere  were  vacant,  be- 
longs rightfully  to  that  fund,  both  because  these  stalls 
have  not  yet  become  subject  to  the  act  for  regulating 
ecclesiastical  duties  and  revenues,  and  because  they 
were  not  affected  by  the  suspending  acts  passed  during 
the  time  that  the  aforesaid  act  was  in  deliberation. 
It  is  my  duty,  therefore,  to  demand  of  you  the  sums 
wrongully  paid  into  your  hands  during  the  time  these 
stalls  were  vacant,  both  on  account  of  the  justice  of 
the  claim  and  the  urgent  demands  which  exist  at  this 
time  upon  the  fabric  fund  for  the  reparation  of  the 
Abbey.  And  I  hereby  give  you  notice  not  to  pay  any 
such  sums  to  any  one  not  duly  authorized  by  me  to 
receive  the  same  on  behalf  of  the  said  fabric  fund.*^ 

The  defendant  did  not  pay  over,  either  to  the 
plaintiff  or  to  the  Dean  of  Westminster^  the  money 
thus  demanded,  but  rendered  an  account  to  the  Eccle- 
siastical Commissioners,  and  paid  over  the  money  to 
them  under  the  last-mentioned  statute,  3  &  4  Vict., 
c.  113. 

The  special  verdict  found  that  ^^the  treasurers  of  the 
governors  of  the  bounty  of  Queen  Anne,  in  pursuance 
of  the  said  statute  [5  &  6  ^.  4,  c  30] ,  had,  until  the  ap- 
pointment of  the  plaintiff,  received  the  profits  of  the 
said  canonry  or  prebend ;  and  that,  at  the  time  of  the 
appointment  o£  the  plaintiff,  the  said  treasurer  had  in 
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his  hands  a  sum  of  2,952/.  Os.  2d.,  being  the  net  pro- 
fits of  the  said  canonry  or  prebend  for  the  period 
between  the  death  of  the  said  Dr.  Ryder  and  the  ap- 
pointment of  the  plaintiff,  his  successor;*^  and  that 
'*  the  plaintiff  ordered,  so  far  as  he  had  authority  so  to 
do,  the  treasurer  to  pay  to  him,  the  plaintiff,  the  said 
sum,  claiming  to  be  lawfully  entitled  thereto,  and  law- 
fully authorized  to  order  the  payment  thereof/^ 

The  special  verdict  came  before  the  Court  of  Queen^s 
Bench  for  argument,  in  Trinity  Term  i8l4,  and  the 
Court  gave  judgment  for  the  plaintiff(a) .  That  judgment 
was  brought  before  the  Court  of  Exchequer  Chamber, 
by  which  Court  the  decision  of  the  Court  of  Queen^s 
Bench  was  reversed,  and  a  venire  de  novo  awarded  (i). 
The  ground  of  the  decision  in  the  Exchequer  Chamber 
was,  that  the  special  verdict  was  silent  as  to  the  nature 
of  the  profits  demanded,  or  the  source  whence  they 
proceeded ;  so  that  for  anything  appearing  on  the  face  of 
the  special  verdict,  they  might  be  either  derivable  from 
the  possessions  which  the  prebendary  held  separately 
in  right  of  his  stall,  or  might  be  his  share  of  the  issues 
of  the  possessions  held  by  him  in  common  with  the 
rest  of  the  chapter.  The  present  writ  of  error  was 
brought  on  that  judgment  (c). 

Mr.  Martin  and  Mr.  T.  F.  Ellis  for  the  plaintiff  in 
error. 

It  is  contended  on  the  other  side  that  the  money  now 
claimed  by  the  plaintiff  in  error  does  not  belong  to  him 
under  the  stat.  28  Hen.  VIIL,  c.  1 1  (rf),  independently  of 

(a)  7  Q.  B.  84.  (b)  Jd.  96. 

(c)  The  Judges  who  attended  the  arguments  were  Barons 
Parke  and  Alderson,  and  Justices  Patteson,  Coleridge,  Coltman, 
Maule,  Creswelly  Erie,  and  V,  Williams, 

(d)  The  28  Hen.  VIIL,  c.  11,  was  passed  "  for  the  restitu- 


1860. 
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H0UC480N. 


78  CASES  Ilf  THE  HOUSE  OF  LORDS. 

1850.        the  question  whether  the  right  to  it  has  or  has  not  been 
RiPTON       taken  away  from  him  by  the  statute  5   &  6  W.  IV.^ 

HoDosoN.     ^•"^• 

It  is  said  that  there  are  two  descriptions  of  revenues 

tioQ  of  first  fraits,  in  time  of  vacation,  to  the  next  incum* 
bent.'*     The  first  section  recites,  that  in  the  statutes  for  the 
payment  to  the  king  of  first  fruits  of  spiritual  promotions,  bene- 
fices and  dignities,  &c.,  express  mention  is  not  made  from 
what  time  the  year  shall  be  accounted  in  which  first  fruits 
shall  be  due  and  payable  to  his  highness.     The  second  section 
recites,  that  also  it  is  not  declared  who  shall  haye  the  first 
fruits,  &c.,  during  the  time  of  vacation,  hy  which  means 
bishops  and  archbishops  have  deferred  collation  to  benefices, 
to  the  end  that  they  might  receive  the  tithes  growing  during 
the  vacation,  "  so  that  through  such  delays  over  and  above 
the  first  fruits  (which  be  justly  due  to  the  King's  highness), 
they  have  been  constrained  also  to  lose  all  or  the  most  part  of 
one  year's  profits  of  their  benefices  and  promotions,  and  to 
serve  the  cure  at  their  and  their  friends  proper  costs  and 
charges,  or  utterly  to  forsake  and  give  over  their  benefices 
and  promotions,  to  their  great  loss  and  hindrance."     Where- 
fore, by  section  three  it  is  enacted,  for  remedy  of  these  evils, 
*'  that  the  said  year  in  which  the  first  fruits  shall  be  paid  to 
the  King's  Grace,  shall  begin  and  be  accounted  immediately 
after  the  avoidance  or  vacation  of  any  such  benefice  or  pro- 
motion," and  that  '*  the  tithes,  fruits,  oblations,  obventions, 
emoluments,  commodities,  advantages,  rents,  and  all  other 
whatsoever  revenues,  casualties  or  profits,  certain  and  uncer- 
tain, affering  or  belonging  to  any  archdeaconry,  deanery,  pre- 
bend, parsonage,  ricarage,  hospital,  wardensliip,  provostship, 
or  other  spiritual  promotion,  benefice,  dignity  or  office  (chan- 
tries only  except)  within  the  realm  or  other  the  King's  do- 
minions, growing,  rising,  or  occurring  during  the  time  of  va- 
cation of  the  same  promotion  spiritual,  shall  belong  and  afiere 
to  such  person  as  shall  be  thereunto  next  presented,  &c.,  to- 
wards the  payment  of  the  first  fruits  to  the  King,  any  usage, 
custom,  liberty,  privilege,  or  prescription  to  the  contrary  not- 
withstanding." 
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attached  to  the  prebend  ;  that  one  is  in  the  nature  of        1850. 
property  vested  in  the  churchy  and  is  a  common  fund^       Ripton 
to  a  share  only  of  which  the  prebendary  is  entitled ;      hod««on 
that  the  other  is  a  fund  to  which  he  is  entitled  in  his 
own  individual  rights  and  that  though  the  latter  is  ope- 
rated on  by  the  statute  of  Hen.  VIII.,  the  former  is 
not.     This  distinction  was  for  the  first  time  taken  in 
the  Court  of  Exchequer   Chamber.     It  is  incorrect, 
and  the  course  adopted  by  that  Court  in  consequence 
of  acting  on  that  distinction,  cannot  be  justified  by  law. 
For  even  assuming  a  distinction  as  to  the  sources  of 
the  profits  of  the  prebendary,  to  be  capable  of  being 
taken  for  some  particular   purposes,  still  it  is  clear, 
that  all  his  profits,  from  whatever  source  derived,  are 
operated  upon  by  the  statute,  which  comprehends  the 
whole  of  the  income ;   and,  if  so,  then  the  award  of  a 
venire  de  novo,  because  the  nature  and  origin  of  the 
funds  constituting  the  gross  amount  claimed  was  not 
distinctly  set  forth,  is  wrong.     Does,  then,  the  statute 
comprehend  all  the  sources  of  the  prebendary's  in- 
come ?     It  does.     The  words  are,  *^  tithes,  fruits,  obla- 
tions,  obventions,   emoluments,  commodities,   advan- 
tages, rents,  and  all  other  whatsoever  revenues,  casual- 
ties or  profits,  certain  and  uncertain,  affering  or  belong- 
bg  to  any  prebend,  &c.*^     What  is  the  language  of 
the  verdict  ?     It  is  that  the  profits  in  question  are  ^^  the 
net  profits  of  the  prebend.'^     It  is  for  the  net  profits 
that  the  action  is  brought.     Net  profits  must  be  in- 
cluded in  one  or  other  of  the  descriptive  expressions 
used  in  the  statute  of  8  Hen.  VIII.,  in  speaking  of  the 
profits  to  which  the  appointee  is  entitled.     It  is  difiS- 
cult  to  suppose  any  species  of  profits  which  the  phrase 
"  certain  and  uncertain  profits'^  would  not  comprehend. 
Like  Sinclair's  well-known   division  of  sleeping  into 
two  sorts,  namely,  sleeping  with  or  sleeping  without 


V. 
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1850.        a    nightcap^  it  would   seem  to  exhaust   the   subject. 

Rbpton      Suppose  the  case  to  go  to  a  fresh  jury,  in  what  other 

• 

way  could  the  claim  be  described  than  as  one  made 
to  the  profits  of  the  prebend^  and  how  could  the  jury 
find  the  existence  of  any  profits  which  were  not  certain 
or  uncertain.  The  treasurer  here  has  received  these 
profits  as  belonging  to  the  prebend^  as  absolutely  free 
from  any  liability  to  division^  and  from  any  demand  to 
contribute  to  any  corporate  fund.  They  are  the  net 
profits^  after  all  the  demands  on  the  gross  profits  have 
been  provided  for.  They  are  the  absolute  property  and 
incidents  of  the  office:  as  such  they  have  been  re- 
ceived by  the  treasurer^  and  as  such  he  is  liable  to  pay 
them  over  to  the  appointee.  After  having  received  them 
as  the  profits  of  the  prebend^  the  defendant  cannot  deny 
that  they  bear  that  character. 

The  statement  as  to  the  custom  of  the  church  of 
Westminster y  contained  iu  the  letter  of  the  Dean  of 
Westminster y  and  founded  on  this  distinction^  is  no  evi- 
dence of  the  fact  there  stated^  and  it  is  not  so  treated 
in  the  verdict.  The  jury  merely  found  that  the  defen- 
dant had  received  the  letter,  not  that  the  contents  of 
the  letter  were  true.  But  even  if  true,  they  would  not 
take  the  profits  out  of  the  description  given  in  the 
statute  of  Hen.  VIII. 

[The  Lord   Chancellor. — The  letter  only  puts  the 
claim  of  the  dean  and  chapter  on  a  certain  footing.] 

The  letter  cannot  be  taken  into  consideration  by  the 
House.  It  shews  that  the  dean  made  a  mistake  in  law, 
and  there  is  no  reason  to  believe  that  he  was  more 
correct  as  to  fact  than  as  to  law.  It  may,  therefore, 
be  properly  contended,  that  the  Court  of  Exchequer 
Chamber  had  no  judicial  knowledge  that  there  was  any 
separate  property  at  all  in  any  part  of  the  income  of 

■ 

this  prebend. 
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The  plaintiff  in  error  contends,  that  by  the  statute         1^60, 
28  Hen.  VIII.,  all  ^*  profits'^  of  the  prebend  belong  to       Repton 
the  successor  in  it,  and  that  there  is  no  ground  for      Hodgson. 
distinguishing  between   any   classes    of   such   profits. 
But  independly  of  the  express  words  of  the  statute, 
there  is  no  authority  for  the  alleged  distinction  between 
any  portions  of  the  fiinds  belonging  to  the  prebend,  ex- 
cept   an    opinion   of  Godolphin^  and    that  opinion   is 
founded  on  a  supposed  dictum  which  does  not  bear  it  out. 
But  even  if  the  dictum  was  correct,  it  would  not  apply 
here,  for  the  plaintiff  here  does  not  seek  to  recover  a  part   . 
of  a  corporate  fiind  and  a  part  of  an  individual  fund,  but  a 
certain  sum  of  money,  which  has  been  specifically  and 
exclusively  appropriated  as  the  property  belonging  to 
this  prebend,  and  as  such  paid  over  to  the  treasurer  of 
Queen  Anne^s  Bounty,  under  the  authority  of  5  &  6 
W.  IV,,  c.  30.     ITiis  exclusive  appropriation  of  the 
fund  gets  rid  of  all  question  as  to  the  origin  of  particu- 
lar parts  of  the  fiind,  and  vests  the  absolute  right  to  the 
whole  of  it  in  the  prebendary  (a).     Where  the  property 
has  acquired    this    individual    character,    it    becomes 
subject  to  the    provisions  of  the  statute  of  28  Hen. 
VIII.,  c.  11. 

What  is  the  authority  for  dividing  the  sum  claimed 
by  the  prebendary  into  two  parts  ?  It  is  merely  a  sug- 
gestion of  Bum  (A),  made  with  a  view  to  reconcile  what 
he  believes  to  be  an  erroneous  opinion  of  Godolphin  (c)y 
#vith  the  proper  construction  of  the  stat.  of  Hen,  VIII, 
Bum  first  quotes  Godolphin  as  saying,  in  the  Reperto- 

(a)  See.  on  this  subject.  The  King  v.  The  Lords  of  the  Trea- 
iury,  1  Harr.  &  Woll.  532 ;  4  Ad.  &  El.  286. 

(b)  2  Burn  Ec.  Law,  tit.,  Deans  andChapte  «,  cb.  iii.,  b.  15. 

(c)  Repertorium  Canonicum,  ch  vii.,  tit.  Deans  and  Chap- 
ters, p.  52. 

VOL.  III.  o 
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1850.        rium  Canonicum,  that  '^  after  the  death  of  aprebendary, 
Repton       ^^^  desLTi  and  chapter  shall  have  the  profits/^  and  then 
Hodgson      ^^  himself  goes  on  thus  :  "  But  by  the  statute  of  28 
Hen.  VIII.^  c.  1 1^  the  profits  of  a  prebend  during  the 
vacation  shall  go  to  his  successor^  towards  the  payment 
of  his  first  fruits.     In  order  to  reconcile  which^  per- 
haps^ the  distinction  may  be  this :  that  the  issues  of 
those  possessions  which  he  hath  in  common  with  the 
rest  of  the  chapter^  shall^  after  his  deaths  be  divided 
amongst  the  surviving  members  of  the  chapter ;  bat 
the  profits  of  those  possessions  which  he  hath  in  his 
separate  capacity^  as  a  sole  corporation  of  himself^  shall 
be   and   inure   to  his  successor .^^      Now  the  opinion 
in  Godolphin  is  founded  on  a  dictum  of  Chief  Justice 
Thorpe,  in  33  Edw.  HI.,  given  in  Fitzherberi^s  Abridge- 
ment (c).      That,    of  course,   refers   to  the  law   an- 
tecedent   to   the  statute   of  Hen.  VIII.,  and,  there- 
fore, there  is  nothing  to  "  reconcile.^'     If  Godolphin's 
statement  meant  to  refer  ^to   all  *^  the  profits  of  a 
prebend"    after  the   statute  of  Hen.    VIH.,   it   is  in 
direct  contradiction    to    the   terms    of    the    statute. 
Whatever   was   its  meaning,   there  are   positive    au- 
thorities which  shew  it  to  be  erroneous  or  inapplica- 
ble.     In   Young    v.    Lynch  (rf),    the   action    was    for 
money  had  and  received,  and  the  question  was  whe- 
ther there  was  in  the  plaintiff  a  legally  vested  right 
to   this  money:  — not  whether  he  could   call  on   the 
dean  and  chapter  to    divide   the    general    fimd,   but 
whether  he  could  claim  any  share  of  the  general  fund 
as   his,    until   after    the    division    had    taken    place. 
The  distinction  was  clearly  expressed  by  Lord  Chief 
Justice  Lee,  who  said,  that  *^  under  this  statute,  the 
person  admitted  to  a  prebend  is  entitled  to  such  part 

(c)  Tit,,  Aide  de  Roy,  pi.  103,  pt.  1,  fol.  35  a. 

(d)  Sayer,  81, 
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of  the  revenue  of  the  church  growing  due  during  the  va-         1850. 

cancy^  as  is  allotted  to  that  prebend  in  particular/^  and      Reppon 

the  party  was  held  entitled  to  such  profits  as  had  been      „    ^' 
^      ^  r  Hodgson. 

appropriated  by  division.  Here  the  division  has  taken 
place^  and  the  profits  rightfully  belonging  to  this  par- 
ticular prebend  have  been^  as  such^  paid  over  to  the 
defendant.  The  legal  right  to  them  cannot^  therefore, 
be  taken  away  by  any  act  of  any  ecclesiastical  body. 
In  Phillips  V.  Bury  (a).  Lord  Holt  (A)  said,  of  every 
member  of  an  ecclesiastical  corporation,  that  ^^  he  has 
no  title  to  a  penny  in  his  own  right  till,  by  con- 
sent, the  revenues  are  divided  and  distributed.^^  But 
when  they  are  divided  and  distributed,  his  title 
becomes  perfect  and  indefeasible.  They  are  so  here, 
and  the  observation  applies  to  this  case.  In  Moseley  v. 
TFarburton  (c)  the  Bishop  of  Chester  caused  an  apppli- 
catiou  to  be  made  to  the  Court  of  Queen's  Bench  res- 
pecting the  execution  of  a  writ  of  levari  facias  against 
the  goods  of  the  defendant,  who  was  a  fellow  of  Mag- 
dalen college.  Lord  Holt  said, — ^^  If  a  prebendary 
hath  a  sole  body,  the  bishop,  upon  a  levari  facias  de 
bonis  ecclesiasticisy  may  sequester  it ;  but  if  he  hath  but 
an  aggregate  body  with  the  dean  and  chapter,  he  can- 
not sequester  it.  In  this  case  the  profits  of  the  fel- 
lowship are  but  casual  dividends,  in  which,  before 
division,  Warburton  hath  no  interest.^'  These  cases 
shew  that,  after  division,  the  profits  are  exclusively 
appropriated  to  each  member  of  the  body. 

Assuming,  therefore,  that  judicial  notice  can  be 
taken  of  any  distinction  existing  between  the  sources  of 
the  profits  accruing  to  this  prebend,  then  the  House 
must  also  hold,  that  when  once  the  division  has  taken 
place,  and  the  prebendary's  income  has  been  separated 

((i)  Skinner,  147.  (6)  Id,  188. 

(r)    i  Lord  Rnyni.  265.  o  2 


84  CASES  LN  THE  HOUSE  OF  LORDS. 

1850.         from  the  common  fund^  his  legal  title  to  it  is  com- 
Repton      plete. 

Hodgson  '^^^  ^^^^  point  is,  that  on  the  true  construction  of 

the  6  &  6  W.  4y  c.  30,  the  plaintiflF  is  entitled  to  this 
money,  for  he  had  "  competent  authority,^^  within  the 
words  of  that  statute,  to  order  its  payment  {a). 

The  Attorney  General  and  Mr.  Hugh  Hill  for  the 
defendant  in  error,  as  representing  the  Ecclesiastical 
Commissioners. 

The  first  question  here  is, — What  is  the  true  con- 
struction of  the  28  Hen.  F///.,  c.  1 1  ?  But  the  par- 
ties here  have  not  agreed  on  the  facts,  or  the  law  ne- 
cessary to  raise  that  question,  llie  defendant  contends 
that  it  is  matter  of  law  as  well  as  of  fact,  that  preben- 
daries have  two  descriptions  of  property,  one  portion 
belonging  to  them  in  their  private  capacity,  the  other 
in  their  corporate  character,  and,  if  so,  then  he  says, 
that  the  facts  are  not  so  stated  as  to  shew  whether  any 
part  or  the  whole  of  the  fund  now  claimed  belonged  to 
one  or  the  other  of  these  kinds  of  property.  In  Bum^i 
Ecclesiastical  Law  (i)  it  is  said: — "The  possessions  of 
the  dean  and  chapter  are,  for  the  most  part,  divided ; 
the  dean  having  one  part  alone  in  right  of  his  deanery, 
and  each  particular  prebendary  a  certain  part  in  right 
of  his  prebend ;  the  residue  the  dean  and  chapter  have 
alike  ;  and  each  of  them  is,  to  this  purpose,  incorporate 
by  himself,  and  the  same  page  of  Godolphin  is  there 

(a)  The  argument  on  this  part  of  the  case  is  not  given,  as 

the  judgment  of  the  House  turned  entirely  on  the  defective- 

* 

ness  of  the  allegation  m  the  special  verdict,  us  to  the  different 
funds  from  which  the  profits  were  made  up.  The  counsel  for 
the  plaintiff  urged  that,  on  this  point,  the  Court  of  Exchequer 
Chamber  must  have  agreed  with  the  Court  of  Queen's  Bench,  in- 
asmuch as,  had  they  differed,  the  former  must  have  reversed  the 
judgment  absolutely,  instead  of  awarding  a  venire  de  novo. 
(6)  Tit.  Deans  and  Chapters,  ch.  iii.,  s.  9. 
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referred  to/^    The  6  &  6  W.  4,   c.   30,  dealt  with        185o. 
this    state    of    things^    and    the    legislature   had    in       Rrpton 
view   these    two   descriptions   of  property   when  the     Uoix'Jmin. 
act  passed.    The  first  section  speaks  of  ^^all  profits 
and  emoluments,  whether  from  houses,  lands,  tithes, 
or    hereditaments  to   the   same    belonging,  or    from 
rents,  fines,  compositions,  dividends,  or  other  emo- 
luments belonging  to  any  chapter  or  other  aggregate 
body   of  which  the  prebendary,  &c.,  last  in  posses- 
sion was  a  member.'^     And  the  third  section  enacts, 
^^  that  nothing  in  this  act  contsdned  shall   apply  to  or 
affect  any  profits  or  emoluments  of  any  dignity,  pre- 
bend, &c.,  now  vacant,  which  shall  have  been  already 
divided  or  carried  to  any  particular  account,  according 
to  the  statutes,  customs  or  usages  of  the  cathedral  or 
collegiate    church    in    which    such    dignity    may    be 
founded.^^     The  words  of  these  two  sections  leave  no 
doubt  that  the  legislature  itself  drew  the  distinction 
between  the  two  sorts  of  property  belonging  to  these 
dignities.     They  must,  therefore,  necessarily  be  treated 
as  subject  to  different  consequences.     Westminster  \a 
now  a  collegiate  church,  but  it  was  formerly  a  see,  and 
in  Bacon^s  Liber  Regis  {a)  is  contained  an  account  of 
the  various  livings  in  different  dioceses  which  belonged 
to  it,  and  the  amount  paid  thereon  for  pence  and  first 
fruits,  and  the  origin  and  institution  of  this  church, 
and  the  division  of  the  emoluments  among  the  digni- 
taries are  there  set  forth.     This  shews  that  the  dis- 
tinction between  the  different  sources  of  a  prebendary^s 
income  is  not  a  fanciful,  but  a  real  distinction,  and  con- 
sequently  that   it  ought   to   have   been,  set   forth   in 
the  special  verdict.      There,  however,  it  is  left  entirely 
doubtful,  and  the  party  who  doe^  not  correctly  shew 
what  it  is   that  he  claims,  cannot  support  a  general 

(«)  Pflge  66  K 
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1850         judgment   in  his   favour^  but  a  venire  de  novo  must 
Repton      issue. 
Hodgson  T^i^  argument  is  warranted  by  the  proper  construc- 

tion of  the  statute  of  Henry  VIII.  That  statute 
imposes  a  burden  on  clergymen^  and  therefore  must  be 
construed  strictly.  It  plahily  describes  persons  who 
may  be  the  subject  of  nomination  and  appointment^  and 
by  the  use  of  the  words  ^^  fruits,  &c.,  belonging  to  any 
dignity  or  office/^  it  is  clear  that  the  payment  was  to 
be  made  in  respect  of  what  would  belong  to  the 
appointees  in  their  personal  capacity^  and  not  in  respect 
of  what  was  received  by  the  corporation  itself;  and 
that  reconciles  all  the  di£Bculties  arising  from  the  fact 
that  the  prebends  of  Westminster  do  not  now  pay  first 
fruits  to  the  King.  This  circumstance  will  also  fortify 
the  opinion  of  Godolphiuy  and  the  dictum  of  Tkorpey 
that  after  the  death  of  a  prebend,  and  till  the  appoint- 
ment and  installation  of  his  successor,  the  dean  and 
chapter  hare  the  profits,  and  that  these  profits  do  not 
go  to  the  successor.  These  profits,  therefore,  never 
could  have  belonged  to  the  plaintiff,  and  he  is  conse- 
quently not  entitled  to  sue  for  them.  It  is  said  that 
the  words  of  the  statute  of  Henry  VIII,  are  sufiiciently 
large  to  carry  everj^  description  of  profits,  but  the 
answer  to  that  argument  is,  that  the  words  were 
intended  to  embrace  not  only  every  description  of  pro- 
fits and  every  sort  of  ecclesiastical  property,  but  every 
class  of  persons  liable  by  law  to  pay  first  fruits  to  the 
King.  The  distinction  taken  in  Bum  is  correct,  and 
the  cases  cited  do  not  affect  it.  The  only  real  question 
m  Young  v.  Lynch  (c),  was  whether  the  plaintiff 
could  maint<iin  money  had  and  received,  in  respect  of 

revenues,  no  share  of  which  had  been  allotted  to  him  at 

* 

(6;   Sayer,  84. 
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the  time  of  action  brought.      The  plaintiflf  ha^l  there         1^5^. 
selected  the  wrong  person  as  defendant,  for  being  the       r!^7ton 
dean^  he  did  not  hold  the  fund  as  a  trustee.    The  action      u,,^^'^ 
was  wrongly  brought,  and  an  improper  defendant  was 
selected,  and  these  were  ample  reasons  to  explain  the 
decision  in  that  case.      In  like  manner  in  Phillips  v. 
Bury  (b)y  the  question  was,  whether  Bury,  who  claimed 
to  be  rector  of  Exeter  College,   had   been   properly 
removed  by  the  visitor,  and  another  rector  appointed,  so 
that  the  opinions  cited  from  it  are  mere  obiter  dicta. 
These  cases  leave  entirely  untouched  the  objection  that 
the   plaintiff  has  not  shewn  what  is  the  fund  which 
he  now  seeks  to  recover. 
Mr.  Martin  replied. 

The  Lord  Chancellor  (Lord  Cottenham)  put  the  fol- 
lowing questions  to  the  Judges : — 

'^1.  Whether  the  Reverend  Edward  Repton  is  en- 
titled to  recover  from  the  treasurer  of  Queen 
Anne^s  Bounty  the  profits  of  the  canonry  or  pre- 
bend to  which  he  was  appointed  on  7th  November 
1838,  in  the  hands  of  such  treasurer  at  the  time 
of  such  appointment,  being  the  net  profits  of  such 
canonry  or  prebend  for  the  period  between  the 
death  of  the  last  holder  of  such  canonry  or  pre- 
bend and  the  appointment  of  the  said  Edward 
Repton  his  successor,  from  whatever  source  or 
fiind  such  net  profits  may  have  arisen  ? 

*'  2.  Whether  the  said  Edward  Repton  is  entitled  to 
such  part  of  such  net  profits,  if  any,  as  arose  from 
property  held  in  right  of  such  canonry  or  prebend 
as  the  corpus  belonging  thereto  ? 

(b)    Skinner,  447. 
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1848.  "  3.  Whether  it  sufficiently  appears  from  the  spedal 

^^f,y  verdict  whether  the  2^952/.  Os.  2d.  therein  men- 

o. 
IDGSON. 


"•  tioned,  or  any  part  thereof,  arose  from  property 


held  in  right  of  such  canonry  or  prebend  as  the 
corpus  belonging  thereto,  or  from  any  other 
source  ? 
*^  4.  Whether,  if  the  Reverend  Edward  Reptan  was 
entitled  to  any  part  of  the  2,952/.  Os,  2d.  in  the 
hands  of  the  treasurer  of  Queen  Anne^s  Bounty 
at  the  time  of  his  appointment,  he  is  entitled  to 
recover  the  same  against  the  defendant  in  this 
cause  upon  the  pleadings  on  the  record  ?^^ 

The  Judges  requested  time  to  answer  these  questions. 

S48.  ^^'  Baron   Parke^I  think   it  most  convenient  to 

y  *  •  •  answer  the  first  two  questions  proposed  by  your  Lord- 
iotuofthi  ships  ^  her  Majesty^s  Judges  together.  I  have  to  state 
^'''  the  unanimous  opinion  of  those  who  heard  the  argument 
upon  the  case  at  your  Lordships^  bar,  that  the  plaintiff  in 
error  is  entitled  to  recover  from  the  defendant  all  the  pro- 
fits belonging  to  the  canonry  or  prebend,  to  which  be  was 
appointed  on  the  /th  November  1838,  in  the  hands  of 
the  defendant,  as  treasurer  of  Queen  Anne's  Bounty, 
at  the  time  of  the  plaintifTs  appointment,  being  the  net 
profits  of  the  separate  estate  or  corpus  belonging  to 
such  canonry  or  prebend,  for  the  period  between  the 
death  of  the  last  holder  of  such  canonry  or  prebend, 
and  the  appointment  of  the  plaintiff  in  error  as  his  suc- 
cessor, that  is,  such  profits  as  belong  to  the  canon  or 
prebendary  as  a  corporation  sole,  but  not  any  of  the 
profits  arising  from  property  belonging  to  the  cor- 
poration aggregate  of  the  dean  and  chapter,  unless  it 
should  happen  that  by  the  foundation  of  the  church,  or 
by  prescription,  the  particular  newly- appointed  canon 
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or  prebendary  may  be  entitled  to  a  share  of  these  pro- 
fits, which  would  not  properly  fall  under  the  description 
of  a  corpus. 

The  plaintiff  in  error  claims  the  profits  of  his  canonry 
or  prebend,  under  the  6  &  6  Will.  4,  c.  30,  s.  2.  Sec- 
tion I  of  that  act  provides,  after  reciting  the  declaration 
of  his  Majesty,  of  the  archbishops,  and  divers  bishops 
and  patrons,  of.  their  intention  not  to  present  to  vacant 
preferments,  and  further  that  several  prebends,  canon- 
ries  and  benefices,  without  cure  of  souls,  had  become 
vacant  since,  and  others  might  become  vacant  pending 
the  inquiries  then  in  progress,  and  that  it  was  expedient 
that  the  same  should  remain  vacant  until  it  should  be 
dicided  in  what  mode  they  could  be  disposed  of  so  as 
to  be  made  most  conductive  to  the  efficiency  of  the 
established  church,  and  with  that  view  reciting  that  it 
was  necessary  to  provide  that  due  care  should  be  taken 
of  the  revenues  of  such  dignities,  prebends,  canonries, 
and  benefices,  and  that  the  right  of  presentation  or 
collation  thereto  should  not  lapse  by  reason  of  delay 
in  such  presentation  or  collation,  it  was  enacted,  that 
where  any  dignity,  prebend,  canonry,  or  benefice  with- 
out cure  of  souls^  being  in  the  patronage  of  his  Ma- 
jesty, or  of  any  archbishop,  bishop,  or  other  patron  in 
England  or  JValea,  had  become  vacant  since  the  fourth 
day  of  February  last,  or  should  become  vacant  during 
the  existence  of  the  said  commission,  or  of  any  renewal 
thereof,  all  profits  and  emoluments  which  have  arisen 
or  accrued,  and  which  should  arise  and  accrue,  from 
every  such  vacant  dignity,  prebend,  canonry,  or 
benefice  until  a  successor  should  have  been  appointed 
thereto,  whether  from  houses,  lands,  tithes,  or  heredita- 
menUi  to  the  same  belonging,  or  from  rents,  fines, 
compositions,  dividends,  or  other  emoluments  belonging 
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IHSO.        to  any  chapter  or  other  aggregate  body  of  which  the 

Rei»ton       dignitary y  prebendary y  canon,    or    incumbent  last   in 

^'  possession  was  a  member,  should  be  paid  to  the  trea- 

HoDIJSOX. 

surer  for  the  time  being  of  the  governors  of  the  Bounty 

Ooinvms  of    of  Queen  Anne^  in  as  full  and  ample  manner  as  such 
the  Judges, 

dignitary,  prebendary,  canon,  or  incumbent,  if  he  had 

remained  in  possession,  or  his  successor,  if  duly  ap- 
pointed, inducted,  or  installed,  would  be  entitled  to 
receive  the  same ;  and  such  treasurer  should,  for  the 
purpose  of  enforcing  payment  of  all  such  profits  and 
emoluments,  have  and  enjoy  all  legal  rights,  powers, 
and  remedies,  whether  by  action,  suit,  or  distress,  as 
the  case  may  be,  which  would  belong  to  such  succes- 
sor ;  and  by  the  second  section  it  was  further  enacted, 
that  such  treasurer  should  keep  an  account  of  all  sums 
received  by  him  under  that  act,  separate  from  all  other 
funds  in  his  hands,  and  distinguishing  each  dignity  or 
benefice  in  respect  whereof  the  same  should  be  received, 
and  should  allow  all  costs,  expenses,  and  outgoings 
which  would  have  fallen  on  the  deceased  incumbent, 
or  might  be  reasonally  incurred  in  the  receipt  of  or 
enforcing  the  payment  of  the  sums  received,  the  amount 
thereof  being  allowed  by  the  governors  of  the  said 
bounty  for  the  time  being,  and  should  retain  the 
balances  in  his  hands  until  he  should  be  otherwise 
ordered  by  competent  authority. 

We  think  it  extremely  probable  that  the  legislature 
in  framing  this  act  contemplated  the  appropriation  of 
all  the  intermediate  profits  of  the  vacant  canonry  or 
prebend  by  a  future  enactment,  and  intended  itself 
thereby  to  create  the  competent  authority  to  dispose 
of  the  proceeds  in  the  hands  of  the  treasui:er  of  Queen 
Anne?^  Bounty,  making  him  a  sort  of  lay  canon  in  the 
meantime.     But  this  competent  authority  it  did  not 
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give^  until  a  new  state  of  things  had  arisen^  and  the 
statute  1  &  2  Vict.,  c.  108,  enabling  the  Crown  to  ap- 
point the  plaintiff,  had  been  acted  upon  by  making  that 
appointment.  We  think  that  he,  when  appomted,  was 
placed  in  precisely  the  same  situation  as  he  would  have 
been,  had  he  been  appointed  by  the  Crown  under  the 
fourth  section  of  the  6  &  6  Will.  4,  c.  30,  which  re- 
served the  right  of  the  Crown  so  to  appoint ;  and  before 
the  subsequent  restraining  statute,  6  &  7  Will.  IV., 
c.  67,  he  would  have  been  entitled  to  all  the  profits  of  the 
separate  estate  of  the  prebend  under  28  Hen,  8,  c.  11 ; 
and  such  part,  if  any,  of  the  profits  received  by  the 
defendant  as  arose  from  that  separate  estate  we  think 
he  might  recover.  We  entirely  agree  in  the  judgment 
of  the  Court  of  Queen^s  Bench,  and  the  reason  assigned 
by  Lord  Denman  for  that  judgment.  The  Court  of 
Queen^s  Bench  proceeded  on  the  assumption  that  the 
profits  of  the  canonry  or  prebend  were  those  of  the 
corpus  to  which  the  plaintiff  would  have  been  entitled 
ander  the  statute  of  Hen.  8 :  and,  on  that  assumption, 
we  think  the  judgment  was  right. 

But  we  are  of  opinion  that  he  was  not  entitled  to 
any  part  of  the  profits  of  the  estate  of  the  corporation 
aggregate  of  dean  and  chapter,  which  that  body  paid 
over  to  the  defendant,  in  pursuance  of  the  act  5  &  6 
Will.  4.  c.  30.  If  these  profits  had  remainded  in  the 
hands  of  the  dean  and  chapter,  it  does  not  appear  on 
this  record  that  the  canon  or  prebendary  would  have 
been  entitled  to  them  under  the  stat.  28  Hen.  8.  c.  11. 

By  that  statute,  he  would  have  had  an  undoubted 
right  to  all  the  profits  of  the  separate  estate  of  the  pre- 
bend or  canonry,  and  also  probably,  to  all  the  share  of 
the  joint  profits,  that  he  could  shew  belonged  of  right 
and  by  the  foundation  of  the  church  or  by  prescription 
to  the  newly-appointed  canon  or  prebendary.      But 
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1850.        the  share  of  profits  of  the  corporation  aggregate^  whidi 
Rkpton       ^^^  members  had  a  power  to  dispose  of  according  to 

.,    ^'  their  will  and  pleasure,  or  which  by  the  foundation  or 

by  prescription  the  aggregate  body  was  bound  to  ap- 

^^j^'^-^  propriate  to  the  fabric  of  the  church  or  any  other  pre- 
scribed purpose^  would  not  belong  to  the  newly-appoin- 
ted canon  or  prebendary.  The  latter  point  appears  to 
be  perfectly  clear,  independently  of  the  authority  of 
Godolphin  {Repertorium  Canonicum)  52,  and  2  Bum^i 
Ecclesiastical  Law,  92  (9th  edit.)  Does  then  the  act 
5  &  6  W.  IV.,  c.  30,  make  any  difference  ?  We  think 
not.  The  corporation  aggregate  is  bound  by  that  sta? 
tute  (sec.  I )  to  pay  to  the  treasurer  of  Queen  Antu^i 
Bounty,  not  merely  the  profits  of  the  corpus  of  the 
canonry  or  prebend,  but  also  that  portion  of  the  profits 
belonging  to  the  aggregate  body  to  which  the  former 
canon  or  prebendary,  if  he  had  remained  in  ppjssession, 
would  have  been  entitled. 

It  is  contended  that  the  part  of  the  profits  falling  un- 
der the  description  was,  by  the  payment  to  the  treasurer, 
appropriated  by  the  corporation  aggregate  to  the 
canonry  or  prebend,  in  the  same  way  as  if  the  aggre- 
gate body  had  voluntarily  made  an  addition  by  way  of 
donation  to  that  amount,  to  the  canonry  or  prebend. 
In  this  we  do  not  concur.  The  payment  is  made  com- 
pulsorily  by  the  Act  of  Parliament ;  and  the  obedience 
to  the  statute  is  no  appropriation.  The  amount  paid 
is  made  part  of  a  fund  thereby  set  apart  and  rendered 
subject  to  the  provisions  of  the  act,  and  no  more  ;  and 
the  right  to  it  depends  on  the  construction  of  those  pro- 
visions. 

In  the  answer  to  the  fourth  question  also,  all  the 
judges  who  heard  the  argument  concur ;  and  I  have  to 
state  our  opinion,  that  if  the  plaintiff  in  error  was  en- 
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titled  to  any  part  of  the  2^952/.  0*.  2d.,  in  the  hands  of        1H50. 

the  defendant  at  the  time  of  the  plaintiff^s  appointment^       Kept  on 

he  is  still  entitled  to  recover  the  same^  notwithstanding     „    ^ 

the  enactment  of  the  statute  3  &  4  Vict.,  c.  113.     Sup- 

Opinions  of 
posmg  that  the  order  of  the  commissioners  pursuant  to     the  Judges, 

that  statute,  and  the  payment  in  obedience  to  it  to  the 

commissioners,   would   have  constituted  a  defence,  it 

would  not  be  available  under  the  general  issue.     The 

defence  should  have  been  pleaded  specially. 

As  to  the  answer  to  be  given  to  the  third  of  your 
Lordships'  questions,  the  Judges  are  not  agreed,  my 
brother  Erie  being  of  a  different  opinion  from  the  rest 
of  the  Judges  who  heard  the  argument.  I  have  to  state 
therefore,  that,  in  the  opinion  of  all  the  Judges  except 
my  brother  JBrfe,  it  does  not  sufficiently  appear  upon 
this  special  verdict,  that  the  whole  or  any  part  of  the 
2,952/.  0^.  2d.  therein  mentioned,  arose  from  property 
held  in  right  of  such  canonry  or  prebend  as  the  corpus 
belonging  thereto,  or  was  a  share  of  the  profits  of  the 
estate  of  the  aggregate  body  to  which  he,  as  newly  ap- 
pointed canon  or  prebendary,  was  legally  entitled. 

The  finding  of  the  jury  is,  that  the  treasurer  of  the 
governors  of  the  Bounty  of  Queen  Anne,  in  pursuance 
of  the  said  statute  paBsed  in  the  6th  Will.  IV.,  had  since 
that  time,  and  until  the  appointment  of  the  plaintiff, 
received  the  profits  of  the  said  canonry  or  prebend,  and 
that  he  had  in  his  hands  2,952/.  Os.  2d.y  being  the  net 
profits  of  the  said  canonry  or  prebend  for  the  period 
between  the  death  of  the  predecessor  of  the  plaintiff, 
and  the  appointment  of  the  plaintiff  his  successor. 

We  all,  except  my  brother  Erie,  think  that  the  true 
construction  of  this  finding  is,  that  the  defendant  re- 
ceived that  sum  under  the  statute  as  the  parliamentary 
fund  set  apart  by  that  statute,  and  subject  to  its  opera- 
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tion,  being  either  the  profits  of  the  separate  estate^  or 
corpus^  or  the  share  of  the  profits  of  the  aggr^ate  es- 
tate, which  the  deceased  predecessor  would  have  been 
entitled  to  had  he  lived,  or  the  newly-appointed  canon 
or  prebendary  would  be  entitled  to,  or  a  sum  composed 
of  all,  some,  or  one  of  the  said  amounts. 

On  that  construction  the  Court  would  not  be  justi- 
fied in  concluding  that  any  part  of  that  fund  was  the 
profits  of  the  corpus,  or  such  profits  as  the  new  canon 
or  prebendary  was  in  any  way  entitled  to,  being  the 
only  sum  which  the  plaintiff  in  error  had  a  right  to  re- 
cover ;  nor,  if  it  could  so  conclude,  is  the  amount  as- 
certained so  that  the  Court  could  give  a  judgment 
for  it. 

But,  at  all  events,  it  is  uncertain  whether  the  meaning 
of  the  finding  is  that  which  I  have  stated  or  not,  and 
the  uncertainty  renders  it  impossible  for  the  Court  to 
give  judgment  upon  it. 


Mr.  Justice  Erie. — It  appears  to  me  also  that  the 
answer  to  the  first  question  of  your  Lordships  should 
be  in  the  affirmative.  ^^  The  profits  of  the  canonry  or 
prebend^^  are  an  apt  expression  for  the  profits  to 
which  the  holding  of  the  canonry  or  prebend  is  a  title, 
and  are  equivalent  to  the  expression  ''  profits  belonging 
to  the  canonry  or  prebend,^^  which  by  the  28  ffen.  8, 
c.  1 1,  are  expressly  given  to  the  successor. 

If  the  question  assumes  that  the  dean  and  chapter 
receive  profits  belonging  to  that  corporation  aggregate, 
and  give  portions  thereof  by  division  to  individuals 
who  for  the  time  are  prebendaries  or  canons,  who,  as 
such  prebendary  or  canon,  have  no  other  legal  right 
thereto  than  by  the  donation  of  the  corporation  aggre- 
gate,  and  that  profits  from  this   source  were  in  the 
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hiinds  of  the  treasurer  of  Queen  Ann^s  Bounty^  I  beg 
to  state^  that  in  my  understanding  they  are  not  ^'  pro- 
fits of  the  canonry  or  prebend/^  and  that  the  question 
does  not  extend  to  them  for  that  reason. 

I  concur  with  the  other  learned  Judges  in  the  answer 
to  the  second  question. 

In  answer  to  the  third  question^  I  have  to  submit  to 
your  Lordships^  that  it  sufficiently  appears  from  the 
special  verdict  that  the  sum  here  mentioned  arose 
from  property  held  in  right  of* such  canonry  or 
prebend. 

As  in  this  answer  I  differ  from  the  other  learned 
Judges^  I  have  to  state  to  your  Lordships  the  grounds 
of  my  opinion^  and  I  will  endeavour  to  do  so  with 
conciseness^  and  with  that  view  will  omit  all  reference 
to  any  point  of  the  special  verdict  not  relating  to  the 
present  inquiry. 

I  would  beg  to  premise^  first,  that  the  28  Hen.  VIILy 
c.  11,  gives  to  the  successor  a  right  to  profits  from 
ecclesiastical  as  well  as  temporal  sources,  and,  in 
respect  of  temporal  property,  a  right  to  profits,  whether 
accruing  to  the  canonry  severally  or  jointly, — in  short, 
all  profits  to  which  the  holding  of  the  canonry  is  a 
title ;  and  that  I  understand  your  Lordships^  question 
to  describe  the  profits  comprised  within  the  28 
Hen.  VHL,  c.  II,  where  it  mentions  " property  held 
in  right  of  such  canonry  as  the  corpus  thereof.^^  I 
would  also  premis<',  secondly,  that  the  statute  4  &  5 
fVilL  IV,,  c.  30,  gives  to  the  treasurer  of  Queen  Anne? 9 
Bounty  a  right  to  receive  not  only  profits  comprised 
within  the  28  Hen.  VUI.y  c.  11,  but  also  profits  to 
which  the  holding  of  the  canonry  may  not  be  a  title, 
namely,  profits  arising  from  divisions  by  the  deans  and 
chapters  as  before  described,  and  which,  if  no  vacancy 
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1850.         had    occurred^    the    predecessor    conthming    in    the 
Rkpton       canonry  would  have  received. 

„   ^'  I  would  beff  attention  to  the  context  of  the  special 

Hodgson  °  '^ 

verdict,  which  appears  to  have  been  framed  for  the 
t^^w^es  P^npose  of  raising  this  question  of  law;  namely, 
whether  the  right  to  the  profits  given  to  the  successor 
by  28  Hen.  VIII, y  c.  II,  was  taken  away  by  4  &  5 
Will.  IV.y  c.  30 ;  and  for  the  more  clear  and  full  state- 
ment  of  this  question  of  law  I  would  beg  to  refer  to 
the  report  of  this  case  in  the  7th  Queen^s  Bench 
Reports,  95. 

If  the  special  verdict  is  analysed  with  reference  to 
this  purpose,  it  will  be  found  to  contain  both  the  facts 
which  are  essential  to  a  verdict  for  the  plaintiff,  without 
which  there  would  be  no  question  for  the  jury ;  and  also 
the  facts  essential  for  the  defendant  which  raise  the 
question  of  law  above  mentioned. 

Thus  it  is  found  that  the  defendant  received  the 
^^  profits  of  the  canonry**  during  the  vacancy,  that  the 
plaintiff  was  the  successor,  and  that  the  profits  were 
money.  Each  of  these  facts  is  essential  for  the  plaintiff, 
and,  together,  they  would  entitle  the  plaintiff  to  the 
verdict,  unless  answered.  It  is  also  found  that  the  de- 
fendant, as  treasurer  of  Queen  Anne^s  Bounty,  in  pur- 
suance of  the  statute  6  &  6  Will.  /F.,  c.  30,  received 
the  profits  of  the  canonry,  and  that  the  plaintiff  de- 
manded them  in  the  manner  set  forth ;  and  thus  the 
question  of  law  is  raised  on  which  the  entry  of  the 
verdict  is  to  depend.  The  amount  of  damages  is  added 
in  case  the  Court  should  adjudge  the  verdict  to  be  for 
the  plaintiff;  and  for  that  purpose  the  amount  of  the 
net  profits  is  stated,  but  in  respect  thereof  no  question 
is  referred  to  the  Court.  This  verdict  was  adjudged  to 
be  insufficient,  because  it  did  not  find  the  nature  and 
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source  of  the  profits  received.  But  I  have  to  submit 
that  their  nature^  and  the  source  whence  they  are 
derived,  are  only  material  for  deciding  whether  they  are 
profits  of  the  canonry  or  not,  that  the  jurors  may  dis- 
pose of  that  question  of  fact,  if  they  choose,  without 
referring  it  to  the  Court ;  that  they  have  done  so ;  and 
that  the  finding  the  profits  received  to  have  been  ^'  the 
profits  of  the  canonr3r^'  is  appropriate  and  decisive. 

It  is  certain  that  the  framers  of  the  verdict  must 
have  intended  to  find  that  the  profits  received  were 
profits  within  the  provisions  of  the  28  Hen.  VIILy 
ell;  for  unless  that  fact  was  established,  the  case  for 
the  plaintiff  failed  entirely,  and  there  would  be  no 
question  of  law  to  be  decided.  They  have  used  the 
words  which  are  adapted  to  give  effect  to  that  inten- 
tion ;  and  it  is  contrary  to  every  rule  to  construe 
"  profits  of  the  canonry^^  to  mean  something  different 
•from  profits  of  the  canonry,  when  the  context  shows 
they  were  used  in  their  proper  sense. 

Indeed  the  expression  "  profits  of  the  canonry,'^  so 
far  from  being  liable  to  the  objection  of  insufficiency, 
appears  to  me  to  be  as  clear  and  free  from  ambiguity 
as  any  which  jurors  could  properly  be  supposed  to  use. 
They  would  be  going  beyond  their  province,  and  be 
undertaking  the  construction  of  statutes,  if  they  found 
the  profits  of  the  canonry  to  be  such  as  came  within 
the  provisions  of  28  Hen.  VHL,  c.  1 1,  or  if  they  found 
the  profits  to  be  profits  of  the  canonry,  and  were  to 
add  that  they  did  not  include  in  this  finding  profits  of 
which  the  receipt  might  be  authorized  by  5  &  6  WUL  TV., 
c.  30,  but  which  are  not  profits  of  the  canonry.     And,  if 
I  may  be  permitted  to  compare  the  terms  used  in  your 
Lordships'  question  with  the  terms  used  in  the  ver- 
dict, I  suboiit,  that  the  statute  28  Hen.  VHL,  c.  1 1 , 
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1850.         might  be  construed  to  comprehend  other  profits  than 
RgrroN       those  ^^from  property  held  in  right  of  a  canonry  as  the 

IIodI^son.  corpus  thereof;''  that  this  description,  if  clear  to  a 
legal  mind,  is  more  technical  than  is  fitted  for  a  jury ; 

th^^Ji^gcs,  ^^^  ^  direction  to  the  jury  in  the  terms  of  your  Lord- 
ships' question  would  be  open  to  exception  on  the 
part  of  the  plaintiff  as  too  restricted ;  and  that  the  terms 
of  the  present  verdict  would  not  be  improved  by  ex- 
changing them  for  the  terms  of  the  question. 

The  Court  of  Exchequer  Chamber  appears  to  have 
formed  the  opinion  that  the  verdict  was  insuflicient, 
because  the  finding  is,  that  the  defendant,  '^in  pur- 
suance of  the  statute  4  &  6  Will.  /F.,"  received  the 
profits  of  the  canonry  ;  and  as  that  statute  extends  to 
profits  which  may  not  be  profits  of  the  canonry,  the 
Court  inferred  that  the  jury  may  have  included  under 
profits  of  the  canonry  what  are  not  profits  of  the 
canonry. 

But  the  attributing  to  the  act  of  receiving,  "  that  it 
was  in  pursuance  of  the  statute,"  is  not  attributing  any 
quality  to  the  object  received.  The  act  of  recriving 
may  be  qualified  either  in  respect  of  the  authority  under 
which  it  is  done,  or  otherwise  ;  but  the  thing  received 
is  not  therefore  qualified  or  altered  thereby.  It  was 
-  material  and  sensible  to  find  that  the  receipt  was  in  pur- 
suance of  the  statute,  because  the  question  of  law 
would  not  otherwise  be  raised  ;  but  to  suppose  there- 
fore that  the  framers  of  the  verdict  meant  to  find  that 
the  profits  were  in  pursuance  of  the  statute,  is  to  sup- 
pose what  the  language  used  does  not  authorize,  and  to 
impute  a  confusion  for  which  there  is  no  ground.  The 
context  is  not  wanted  to  fix  the  meaning  of  the  term 
"profits  of  the  canonry."  Still,  if  the  context  is 
resorted  to  for  this  purpose,  it  tends  to  a  conclusion 
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opposite  to  that  of  the  Court  below ;  for  the  verdict 
recites  the  statute  of  the  5  &  6  Will.  IV.y  c.  30  in  part, 
before  it  finds  that  the  receipt  was  in  pursuance  thereof; 
and  the  part  recited  relates  to  the  profits  of  the  canonry^ 
and  the  part  omitted  relates  to  the  other  profits.  This 
affords  a  presumption  that  the  verdict  was  intended  to 
be  confined  to  the  profits  of  the  canonry^  those  alone 
being  revelant  to  the  question  to  be  raised. 

There    remains   one    test   to  which  I  would  refer, 
as   showing  the    suflSciency   of   the  present  verdict. 
If    the    new  trial  be   supposed    to    tate   place,    and 
the  defendant  to  prove  that  he  received  this  money 
from  the  dean  and  chapter  (the  extrinsic  fact  which 
was   suggested    in   the   argument   in    the   Exchequer 
Chamber),  and  the  plaintiff  to  prove  that,  either  by  the 
endowment  of  the  chapter  or  canonry,  or  by  the  sta- 
tutes of  the  chapter,  if  they  have  received  confirmation 
in  Parliament,  or  by  some  other  way,  the  dean  and 
chapter  were    under  legal   obligation    to  divide    and 
assign  a  share  to  each  canonry,  the  question  would  be, — 
Whether  the  sum  so  divided  was  ^^  a  profit  of  canonry?^^ 
If  the  jurors  should  dispose  of  it  as  fact,  they  will 
either   affirm   or   deny    that   "  it   is   a  profit   of  the 
canonry.^^     If  they  find  specially  the  facts  of  title,  the 
question  for  the  Court  will  be  the  same.     The  new  trial 
therefore  will  not  be  to  remove  an  ambiguity  in  the 
present  verdict,  but  to  give  the  defendant  an  opportu- 
nity either  to  adduce  fresh  evidence,  or  to  have  the 
effect  of  the  former  evidence  reconsidered,  and  so  to 
try  whether  the  second  jury  will  affirm  that  which  the 
first  jury  affirmed.     If  I  am  right  in  suggesting  that 
this  would  be  the  course  of  a  new  trial,  it  shows  that 
the  endeavour  is  for  a  contradictory  verdict,  not  for  an 
explanatory  finding,  and  so  shews   that   the   present 
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I860.         verdict    is  sufficient.      Tiierefore,   both    because  the 

Rbpton      meaning  of  the  verdict  can  be  gathered  clearly  from  the 

HuDtisoN.     language  and  from  the  context,  and  because  the  grounds 

of  objection  that  have  been  assigned  appear  unfounded, 

I  have  felt  obliged  to  give  the  answer  before  stated  to 

your  Lordships'  third  question. 

My  answer  to  the  fourth  question  is  the  same  as  that 
of  the  other  Judges. 


1860,  Lord  Brougham. — ^This  case,  which  is  no  doubt  a  very 

hard  one  against  the  plaintiff  in  error,  a  prebendary  of  the 
neighbouring  cathedral,  was  heard  before  your  Lordships 
in  the  session  before  the  last,  wheayou  had  the  valuable 
assistance  of  the  learned  Judges  who  have  since  delivered 
their  opinions  upon  it.  The  Judges,  who  were  nine  in 
number,  differed  among  each  other.  Eight,  who  agreed 
in  opinion,  delivered  their  opinion  by  Mr.  Baron  Parke, 
following  a  new  arrangement  which  has  been  made  of 
late  years,  when  the  Judges  differ,  if  they  do  not  differ 
very  much.  If  there  is  a  great  number  on  one  side 
and  only  one  on  the  other,  the  opinions  of  the  former 
are  declared  by  one  of  their  number.  In  this  case 
Mr.  Baron  Parke  was  the  senior  Judge  of  those  who 
agreed  together,  and  instead  of  all  the  other  Judges 
giving  their  opinions  seriatim,  according  to  the  former 
practice,  which  was  an  inconvenient  and  cumbrous 
mode  of  proceeding,  because  where  there  was  one 
Judge  one  way,  and  eleven  the  other,  we  had  to  hear 
twelve  arguments,  all  necessarily  on  one  side,  and 
almost  the  same  the  one  as  the  other ;  we  now  only 
hear  the  conflicting  opinions. 

Mr.  Baron  Parke  delivered  the  opinions  of  the  eight 
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learned  Judges;    Mr.  Justice  Erie  gave  a   different         1850. 
opinion  on  one  of  the  questions  put  to  them.  Rbpton 

This  case  oriinnally  came  before  the  Court  of  „  ^' 
Queen^s  Bench^  and  there  was  a  decision  given  in 
&vour  of  Mr.  Repton,  under  peculiar  circumstances^ 
which^  in  justice  to  that  Courts  I  am  now  about  to  state. 
It  then  went,  by  writ  of  error,  to  the  Exchequer 
Chamber,  where  the  judgment  of  the  Court  of  Queen^s 
Bench  was  reversed.  A  writ  of  error  was  then  pre- 
sented to  this  House,  and  here  the  matter  was  fully 
and  ably  argued  by  very  learned  counsel.  The  learned 
Judges  gave  their  opinions  in  this  way.  Mr.  Baron 
Parke,  on  behalf  of  seven  other  Judges  and  himself, 
gave  an  opinion  to  your  Lordships  in  favour  of  the 
judgment  of  the  Court  of  Exchequer  Chamber.  Mr. 
Justice  Erie  gave  his  opinion  to  the  same  effect  with 
the  other  judges  upon  three  of  the  four  points,  but  he 
differed  from  them  upon  one  point,  and  that  was  the 
important  point  for  Mr.  Repton,  Under  these  circum- 
stances we  were  placed  in  this  dilemma.  We  had  to 
consider  the  opinion  of  the  Court  of  Exchequer  Cham- 
ber against  that  of  the  Queen's  Bench,  never  more  ably 
filled  by  Judges  than  it  was  at  that  moment.  I  found, 
in  this  state  of  things,  one  circumstance  which  greatly 
relieved  my  anxiety.  I  found  that  two  of  the  learned 
Judges  of  the  Court  of  Queen's  Bench,  Mr.  Justice 
Patteson  and  Mr.  Justice  Coleridge,  weife  present  at 
the  argument  here,  and  that  they  changed  their  former 
opinions  and  joined  in  the  affirmance  of  the  judgment 
of  the  Exchequer  Chamber. 

This  change  of  opinion  was,  no  doubt,  a  manifesta- 
tion of  candour  which  might  have  been  expected  from 
any  of  the  learned  Judges,  but  it  was  also  to  be  ex- 
pected that  if  they  had  changed  their  opinions  they 
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1850.  should  make  some  remarks  on  the  causes  of  that 
Rkpton  change.  As  they  have  not  done  so,  buthave  merely  con- 
Ho  %80N  ^^'^^^^  ^'^^  ^^^  other  Judges,  I  was  led  to  inquire  how 
the  fact  was,  and  it  turns  out  that  a  great  mistake  took 
place  in  the  Court  of  Queen^s  Bench  in  the  manner  of 
preparing  the  special  case— for  it  was  not  a  special 
verdict  at  first — but  was  turned  into  a  special  verdict, 
according  to  the  leave  usually  given,  before  it  went  to 
the  Exchequer  Chamber.  At  that  time  a  very  impor- 
tant circumstance  took  place  which  throws  great  light 
upon  the  whole  matter,  and  relieves  me  from  all  anxiety 
in  now  adopting  the  opinion  of  the  majority  of  the 
learned  Judges,  and  giving  my  judgment  in  favour  of 
the  reversal  by  the  Exchequer  Chamber  of  the  decision 
of  the  Court  of  Queen^s  Bench. 

Mr.  Justice  Patteson  perceived  that  there  was  an 
omission  in  the  case,  and  he  pointed  it  out  to  the 
learned  counsel  engaged  in  arguing  it.  One  question 
in  the  case  was  with  respect  to  the  construction  to  be 
put  upon  the  statute  of  Hen.  VIIL,  but  it  was  chiefly 
desired  by  the  parties  to  have  a  construction  put  upon 
the  modern  acts  that  affected  the  subject  matter  in  dis- 
pute. '1  hen  it  was  that  Mr.  Justice  Patteson  felt  that 
the  statement  of  the  case  was  defective,  for  it  did  not 
shew  whence  the  profits  in  question  (the  whole  was  a 
question  of  profits)  whence  the  profits  of  the  prebend 
were  derived,  whether  they  were  part  of  the  general 
funds  of  the  chapter,  or  whether  they  belonged  to  the 
carpus  of  the  particular  prebend  held  by  Mr.  Repton,  if 
there  was  such  a  corpus,  but  which  Mr.  Justice  Pa/- 
teson  was  quite  aware  there  was  not,  and  that  might 
make  a  great  difference,  said  he,  with  respect  to  the 
statute  of  Hen.  VUL  1  he  learned  counsel  for  the  de- 
fendant, Mr.  Hodgsoriy  answered  ^^  We  do  not  mean  to 
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raise  that  pointy  we  want  the  construction  to  be  put  on         1850. 
the  modem  acts  as  to  suspending  the  filling  up  of  the       Rrpton 
stalls  at  Westminster  for  the  chaplains  of  the  House  of     hodgbon 
Commons/^   and  so   forth.     *^  We   admit/'    said   Sir 
Frederick  Thesiger,  who  was  counsel  for  Mr.  Hodgson, 
the  present  defendant  in  error,  "  we  admit,  for  the  pur- 
pose of  this  case,  that  but  for  these  modern  acts  the 
profits  would  have  belonged  to    Mr.   Repton,    under 
the  Stat,  of  Hen.  VHL 

Now,  Mr  Justice  Patteson  takes  some  blame  to  him- 
self, or  rather  to  the  Court,  and,  I  think,  justly,  for  not 
insisting  on  the  case  being  exclusively  decided  on  the 
construction  of  the  modern  acts,  and  for  not  expressly 
in  the  judgment  noticing  that  the  other  point  was  ad- 
mitted by  the  counsel  for  Mr.  Hodgson,  This,  however, 
was  not  done,  and  the  case  was  then  turned  into  a  special 
verdict,  and  then  it  went  to  the  Court  of  Exchequer 
Chamber,  where  a  great  part  of  the  argument  turned 
upon  the  point  which  had  been  defectively  stated  in  the 
case  at  the  time  of  the  argument  in  the  Court  of  Queen's 
Bench.  In  the  Court  of  Exchequer  Chamber  it  was 
thought  that  the  special  verdict  was  defective  for  not 
stating  whence  the  profits  arose,  and  a  venire  de  novo 
was  therefore  awarded,  and  with  that  opinion  I  entirely 
agree.  I  think  that  the  verdict  was  defective  in  that 
respect,  and  that  it  ought  originally  to  have  stated  that 
matter,  or  ought  to  have  been  amended  when  that  de- 
fect was  first  discovered  and  pointed  out.  The  first 
question  put  to  the  learned  Judges  here  was, — 
'^  Whether  Mr.  Repton  was  entitled  to  the  net  profits 
of  the  prebend,  from  whatever  source  or  fund  such 
profits  may  have  arisen ;''  but  the  second  question 
speaks  of  such  net  profits  as  constituting  the  corpus  of 
the  prebend,  and  the  third  question  asks  whether  it 
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1860.  sufficiently  appears^  on  the  face  of  the  special  verdict, 
Rbpton  that  the  property  claimed^  or  any  part  of  it^  was  held 
Hodgson  *°  right  of  the  prebend  as  the  corpus  belonging  thereto. 
Now  the  facts  stated  in  the  special  verdict  do  not  enable 
us  to  answer  these  questions.  Under  these  circum- 
stances^ I  need  not  go  into  the  whole  question  argued 
at  this  bar.  It  is  sufficient  for  me  to  say^  that  if  that 
point  had  been  raised  in  the  Court  of  Queen's  Bench 
upon  the  statute  of  Hen,  Vlll.y  instead  of  being  aban- 
.  doned  by  Sir  Frederick  Thesiger^  Mr.  Justice  Patteson 
at  once  says  that  he  should  have  had  no  doubt^  nor 
would  the  rest  of  the  Court  have  had  any  doubt  what- 
ever^ in  deciding  against  Mr.  Repton,  That  is  the 
statement  which  Mr.  Justice  Patteson  makes^  and  it  is 
most  valuable^  for  it  removes  all  anxiety  from  my  mind, 
because  it  now  appears  that  there  is  no  real  difference 
between  the  two  Courts  upon  the  construction  of  the 
statutes^  but  that  the  point  decided  in  the  Court  of  Ex- 
chequer Chamber  never  was  raised^  that  is,  not  conten- 
tiously  raised^  in  the  Court  of  Queen's  Bench. 

I  have,  therefore,  no  hesitation  in  saying,  that,  with 
the  exception  of  the  difference  of  opinion  on  the  part 
of  M  r.  Justice  £rfe,  there  is  no  difference  of  opinion 
amongst  the  learned  Judges.  My  mind  goes  entirely 
with  them.  I  agree  with  the  judgment  of  the  Court  of 
Exchequer  Chamber,  and  with  what  would  have  been 
the  judgment  of  the  Court  of  Queen's  Bench,  had  the 
point  been  raised  as  it  ought  to  have  been,  before  that 
Court  disposed  of  it.  I  therefore  have  no  hesitation  in 
recommending  your  Lordships  to  affirm  the  judgment 
of  the  Court  of  Exchequer  Chamber.  1  do  so  with  the 
greatest  reluctance  and  pain  on  account  of  Mr.  Repton  ; 
it  is  a  hard  case  upon  him.  There  has  been  a  great 
error  committed  bv  the  mode  in  which  the  Act  of  Par- 
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liament — one  of  the  modem  acts — ^has  been  drawn  up. 
It  is  clearly  contrary  to  what  was  the  intention  of  the 
framers  of  that  act^  that  it  should  have  been  so  drawn 
up.  Mr.  Repton  has  been  the  victim,  to  a  large 
amount,  of  this  blundering  legislation,  upon  a  most 
important  subject,  and  I  cannot  help  entertaining  the 
hope  that  substantial  justice  will  be  done  to  that 
reverend  and  most  excellent  person,  and  that  he  will 
be  compensated,  as  he  ought  to  be,  out  of  the  proper 
fiind,  for  what  he  has  lo6t  by  the  errors  of  others,  and 
not  by  his  own  fault.  Considering  the  hardship  of  the 
case,  I  shall  say  nothing  about  costs  at  present.  It  is 
a  case  of  peculiar  hardship.  I  never  knew  a  harder 
case^  and  Lord  Lyndhurst  entirely  agrees  with  me.  He 
has  looked  into  the  case,  and  he  thinks  it  the  hardest 
that  ever  came  before  him,  judicially  or  otherwise. 
The  case  was,  as  Mr.  Justice  Patteson  states  it  in  his 
letter  [Mr.  Hugh  Hilly  one  of  the  counsel,  representing 
the  commissioners,  being  present  at  the  judgment 
assented],  and  I  shall  not  fail  to  represent  the  circum- 
stances in  the  proper  quarter.  There  is  no  blame 
attaching  to  the  counsel  for  Mr.  Hodgson  in  the 
Queen^s  Bench,  for  there  the  object  was  to  obtain  a 
decision  on  the  construction  of  the  modern  Acts  of 
Parliament,  but  the  consequences  of  what  then  occured 
have  been  very  hard  on  Mr.  Repton, 

Judgment  of  the  Court  of  Exchequer  Chaaiber  af- 
firmed. 


1860. 
Repton 

V. 

Hodgson. 
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\M9.         Sophia  Baker,  Widow     -         -         -     jippellant. 

M:tr.  «,  8.  12. 

1850.  Martin  Tuckkr,  and  Another  -     Respondents. 

July  9. 
w-^  A.  devised  lands  in  trust  for  J.  B.,  a  reputed  son,  for  hii 

C^/f^c^tofi.       li^e»  a^^'  »^^«'  ^**  decease,  for  and  to  his  first  and  e?ciy 
Implication.  other  son  successiTely  in  tail  male,  and  in  default  of  sudi 

issue  to  his  daughter  or  daughters,  to  hold  to  them,  if  more 

than  one,  and  their  heirs,  as  tenants  in  common  ;  and,  in 

default  of  issue  of  the  said  J,  B.,  to  and  for  the  testator's 

right  heirs : 
Held,  that  /.  B.  took  only  an  estate  for  life,  and  that  no 

remainder  in  tail  to  him  could  be  implied  after  the  limitation 

to  the  daughters. 
(Blackborn  ▼.  Edgky  1  P.  Williams,  605,  questioned  arguendo, 

infra,  120.) 

1  HK  question  in  this  appeal  related  to  the  construction 
of  a  devise  of  real  estates  contained  in  the  will  of  Henry 
Bakery  Esq.,  late  of  the  Farm,  in  the  county  of  Kil-  - 
keiiny.    By  that  will,  dated  va  April  1821,  the  testator 
gave  and  devised  all  his  estates  and  property  in  lands, 
of  what  nature  or  kind  soever,  and  all  his  personal  pro- 
perty of  every  kind,  to  Charles  Kendal  Bushe,  Esq.,  his 
heirs,  executors,  administrators,  and  assigns,  upon  the 
following  trusts: — first,  as  to  his   personal  estate,  to 
pay  thereout  all  his  debts  and  legacies,  and  pay  the  re- 
sidue, if  any,  to  the  testator's  reputed  son,  John  Bakery 
his  executors,  administrators,  and  assigns ;  and,  as  to 
his  real,  freehold,  and  chattel  or  other  property  in  lands, 
in  trust,  in  the  first  place,  to  raise  and  pay  thereout 
such  of  his  debts  and  legacies  as  his  personal  property, 
if  deficient,  sbould  be  insufficient  to  discharge;  and,  se- 
condly, to  raise  and  pay  thereout  two  annuities  of  50/. 
each  to  the  testator's  two  reputed  sons,  Henry  Baker 
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and  Arthur  Baker^  during  their  respective  lives.    The         ^®^' 
will  then  proceeded  thus  :  Bakbr 

"  And,  subject  to  the  above-mentioned  charges  for  Tucker. 
debts,  legacies,  and  annuities  hereby  charged  upon  the 
same,  I  declare  that  the  above  devise  of  all  my  several 
properties  in  lands  is  in  trust  for,  and  I  hereby  devise 
the  same  to,  my  above-mentioned  reputed  son  John 
Baker  for  and  during  the  term  of  his  natural  life,  and, 
from  and  after  the  decease  of  the  said  John  Baker ^  for 
and  to  the  first  and  every  other  son  of  the  said  John 
Baker  lawfully  issuing,  according  to  seniority  of  age  and 
priority  of  birth,  in  tail  male,  and,  in  default  of  such 
issue,  to  the  daughter  or  daughters  of  the  said  John,  to 
hold  to  them,  if  more  than  one,  and  their  heirs,  as  ten- 
ants in  common,  and  not  as  joint  tenants,  and  in  default 
of  issue  of  the  said  John  Baker,  to  and  for  my  own 
right  heirs  for  ever." 

Powers  were  in  the  will  given  to  the  said  Joh7i  Ba- 
ker, when  in  possession  of  the  said  estates,  to  charge 
them  with  any  yearly  sum  not  exceeding  300/.  as  a 
jointure  for  such  wife  as  he  might  marry,  and  with  any 
sum  not  exceeding  2000/.,  as  a  provision  for  the  younger 
children  of  the  marriage,  and  also  to  make  leases  of  the 
whole  or  any  part  thereof,  in  possession  and  not  in  re- 
version, at  the  best  improved  rents,  without  fine  or 
other  consideration,  for  a  term  not  exceeding  three  lives 
or  thirty-one  years. 

The  testator  died  in  May  1822,  without  legitimate 
issue,  lea\dng  the  reputed  children  in  the  will  named, 
surviving,  and  also  the  respondent  Martin  Tucker,  his 
nephew  and  heir  at  law. 

Upon  the  testator's  death,  John  Baker,  as  his  de- 
visee, entered  into  posses&ion  of  the  freehold  estates.  In 
October  1U25  he  married  the  appellant,  and  by  the  set- 
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1850.        tlement  made  on  the  occasion,  he  charged  the  dcTiaed 

Bakir       estates  with  a  yearly  sum  of  300/.  for  her,  and  with  the 

rp ,  ^'  sum  of  2000/.  for  the  younger  children  of  the  marriage. 

ALL  KJK  1C« 

There  was  no  issue  of  the  marriage. 

In  February  1844^  John  Baker  executed  and  enrolled 
a  disenUiling  deed,  under  the  Act  for  Abolishing  Fines 
and  Recoveries  (a),  reciting  that  he  was  seised  under 
the  said  will  of  an  estate  for  life,  with  remainder  to  his 
first  and  other  tons  in  succession  in  tail  male,  with  re- 
mainder to  his  daughters  and  their  heirs ;  with  remam* 
der  to  himself  in  tail-general ;  and  he  thereby  consent- 
ing thereunto  as  protector  to  the  settlement  creating  the 
said  estate-taily  conveyed  the  devised  estates,  of  whiek 
he  was  then  tenant  in  tail  as  aforesaid  by  virtue  of  the 
said  recited  willy  to  a  trustee,  to  the  use  of  himself 
in  fee. 

John  Baker  died  in  December  1846,  without  issue,  hav- 
ing by  his  will,  dated  in  March  1844,  left  all  his  freehold 
property  and  other  property  to  the  appellant  for  ever. 
She  accordingly  entered  into  possession  of  the  freehold 
estates  devised  by  the  will  of  the  original  testator^  ai 
devisee  in  fee  thereof  under  t/o/<ii  Baker  a  will. 

In  March  1840,  the  respondent  Tucker  filed  his  bill  io 
^he  Courtof  Chancery  in  Ireland  against  the  appellantand 
others,incIudingthe  other  respondent,  the  administrator  of 
Henry  Baker' ^  estate,  left  unadniinisteredbyt/oAnfailtfr. 
The  bill— after  stating  to  the  effect  above  stated,  and 
charging  that,  although  the  personal  estate  of  Henry  Ba- 
ker was  more  than  sufficient  to  pay  his  debts  and  legacies, 
his  executor,  John  Baker,  did  not  pay  them,  nor  other 
charges  affecting  the   real   estates,— insisted  that  the 

(a)  4  &  5  W.  IV.,  c.  92  (Irish). 
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disentailing  deed  was  inoperative,  and  void  as  against  1^50. 

the  heir  at  law  of  Henry  Baker 'y    that  no  other  or       Baker 
greater  estate  than  an  estate  for  life  was  by  his  will      Tuckkr. 
given  to  John  Baker  \  and  that,  even  if  he  had  been 
tenant  in  tail,  still  the  deed  would  be  inoperative  for 
barring  the  estate  tail,  and  remainders  expectant  there- 
on, inasmuch  as  no  proper  protector  of  the  settlement 
was  joined  or  consented  thereto*     The  bill  prayed  that 
the  trusts  of  Hetiry  Baker's  will  as  to  his  real  estates 
might  be  carried  into  effect;    that  accounts  might  be 
taken  of  his  real  and  personal  estates^  and  of  his  debts 
and  legacies ;  that  the  personal  estate  might  be  applied 
in  due  course  of  administration  in  exoneration  of  the 
real  estates;    that  the  respondent  might   be   declared 
entitled  to  the  real  estates  in  fee  simple,  and  to  the 
rents  and  profits  thereof  received  by  the  appellant  since 
the    death  of  John  Baker,   subject  to   the  annuities 
given  by  Henry  Baker's  will,  in  accordance  with  the 
trusts  thereof. 

The  appellant  by  her  answer  said  she  believed  there 
were  judgment  debts  to  the  amount  of  2000/.  or  more 
charged  on  the  real  estates,  and  assigned  to  John  Baker, 
still  unsatisfied,  and  she  claimed  under  his  will  to  be  at 
all  events  entitled  to  them,  and  also  to  the  jointure  of 
300/.  a-year  under  her  marriage  settlement.  She  also 
claimed  to  be  entitled  to  the  fee  and  inheritance  of  the 
real  estates  by  virtue  of  the  disentailing  deed  and  the 
will  of  John  Baker. 

The  Lord  Chancellor  of  Ireland,  having  heard  the 
cause,  made  a  decree,  declaring  that  upon  the  true  con* 
Btruction  of  the  will  of  Henry  Baker,  John  Baker  was 
entitled  to  his  real  estates  for  his  life  onlv,  and  to  no 
greater  estate,  and,  on  his  death  without  issue,  the  re- 
spondent became  entitled  to  them  in  fee,  and  to  the 
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1850.        rents  and  profits  thereof,  as  heir  at  law  of  the  testatoTi 
Bakkr        subject  to  the  unpaid    debts,  legacies,  annuities,  and 
TucKBR.      charges  in  the  will  mentioned,  and  also  to  the  appel- 
lant's jointure.     And  his  Lordship  referred  it  to  the 
Master  to  take  the  accounts  prayed  for  by  the  bill ;  and 
he  declared  that  the  personal    estate   of   the   testator 
ought  to  be  applied  in  payment  of  his  debts  and  lega- 
cies, in  exoneration  of  the  real  estates  (6). 
The  appeal  was  against  that  decree. 

Mr.  Humphry  and  Mr.  •/.  V.  Priory  for  the  appel- 
lant. 

The  question  here  is,  whether,  upon  the  true  con- 
struction of  Henry  Baker^s  will,  his  reputed  son  and 
devisee,  John  Bakfr,  was  entitled  to  an  estate  tail, 
either  in  possession  or  remainder,  in  the  devised  estates. 
If  their  Lordships  should  be  of  opinion  that  he  took 
either  of  these,  there  could  be  no  doubt  that  by  the  dis- 
entailing deed  he  acquired  the  fee  and  inheritance  in  the 
estates,  and  that  by  his  will  they  passed  to  the  appel- 
lant. The  question  turns  on  the  effect  of  the  limitations 
to  the  first  and  other  sons  of  John  Baker  in  tail  male, 
and  in  default  of  such  issue,  to  his  daughters  and  their 
heirs,  as  tenants  in  common,  and  "  in  default  of  issue," 
not  such  issue,  but  issue  generally  of  John  Baker  fthe 
event  which  happened, — to  the  testator's  right  heirs  for 
ever.  The  appellant  submits  that  the  words  ^'  in  de- 
fault of  issue"  must  be  construed  in  their  simple  and 
literal  sense  to  mean  a  general  failure  of  issue  ;  the 
respondent,  the  heir  at  law  of  the  testator,  contends  that 
the  words  do  not  mean  a  general  failure  of  issue,  but 
that  issue  must  be  restricted  to  such  issue  as  was  before 

mentioned. 

(b)   11  Ir.  Eq.  Rep.  104. 
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The  limitations  in  this  will  are  similar  to  those  con-         ^^^^' 
tained  in  the  settlement  of  Peter  Daly^  which  was  re*        Bakkr 
cently  much  considered  by  their  Lordships  in  the  case  of      Tucrbr. 
Cole  V.  Sewell  (c).     It  is  immaterial  in  point  of  con- 
struction whether  the  question  arises  in  a  will  or  deed, 
except  that  in  a  deed  there  cannot,  it  is  said,  be  any  es- 
tate raised  by  implication  ;  but  the  rules  of  construction 
for  ascertaining  the  intention  of  tlie  authors  of  the  in- 
struments lire  the  same  in  both  respects.     In  Cole  v. 
Sewell,  their  Lordships  did  not  resort  to  any  construc- 
tion inconsistent  with  the  rule  requiring  effect  to  be 
given  to  the  whole  instrument,  ut  res  magis  valeat  quam 
pereat. 

It  is,  in  the  first  place,  quite  clear  on  the  face  of 
this  will,  that  the  testator  intended  to  provide  for  the 
whole  issue  of  John  Bakery  but  the  express  limitations 
do  not  exhaust  the  whole  issue,  the  daughters  of  John 
Baker*s  sons  being  omitted,  and  without  any  provision 
for  them,  which  the  testator  could  not  have  intended ; 
so  that  to  effect  his  object  an  immediate  estate  tail,  or 
an  estate  tail  in  remainder  in  John  Bakery  after  the  limi- 
tations to  his  sons  and  daughters,  must  be  implied,  so 
that  the  estates  may  pass  through  bis  whole  issue  before 
the  gift  over  to  the  testator's  right  heirs  takes  effect ; 
because  otherwise,  if  John  Baker  had  sons,  and  no 
daughters,  and  his  sons  had  female  issue  only,  that  issue 
could  never  take  the  estates  under  the  express  limitations 
of  the  will, — a  result  which  the  testator  could  not  have 
intended. 

The  Lord  Chancellor  of  Irelamly  in  his  judgment,  said 
that  the  express  limitations  fully  manifested  the  testa- 
tor's intention,  and  left  no  room  for  implication;  and 

(c)  2  H.  of  L.  Ciw.  186. 


112  CASES  IN  THE  HOUSE  OF  L0KD8. 

l^^fO.     fail  Lordship  in    concluBion   obsenred^   that  whatefer 
Bakbr        doubt  he  might  have  if  the  question  were  an  open  006, 
-,  ^*  he  was  concluded  by  the  authorities^  especially  the  case 

of  Blackborn  v.  Edgley  ((f) ;  and  his  Lordship  offered 
the  appellant  to  send  a  ease  for  the  opinion  of  a  Court 
of  Law^  which  she  declined^  preferring  to  bring  the 
question  at  once  for  the  decision  of  this  House.  The 
offer,  however,  indicated  what  his  Lordship's  decuioa 
would  probably  be,  had  he  not  considered  himself  fet- 
tered by  the  cases  cited  before  him.  It  became,  there- 
fore, material  to  show  that  his  Lordship  fell  into  error 
in  respect  of  some  of  the  cases  on  which  he  relied  most : 
such  as  Turke  v.  Frencham  {e)  and  Blackborn  v.  Edg- 
ley. The  former,  which  is  reported  in  .Dyer  and^n- 
dersou,  and  also  in  Bendloe,  was  cited  by  his  Lordship 
from  the  incorrect  report  of  it  in  Aadersojiy  and  was 
consequently  led  into  error  of  the  grounds  of  the  de- 
cision. The  devise  there  was  to  C.  Frencham  and  the 
heirs  male  of  his  body,  and  if  he  should  die  without 
heirs  of  his  body,  remainder  to  ji.  Frencham  and 
to  his  heirs  male  in  fee,  and  for  lack  of  heirs  male,  re- 
mainder over.  C  Frencham  had  a  daughter,  and  no 
son,  and  the  question  was,  whether  she  could  take  under 
the  general  words,  '*  if  he  (C  Frencham)  should  die 
without  heirs  of  his  body."  The  Court  held  that  she 
could  not ;  that  these  words  only  gave  an  estate  in  spe- 
cial tail  male,  ^*  for  the  intent  of  the  devisor,"  as  stated 
in  Dyer^a  report,  *'  appears  expressly  by  his  subsequent 
words."  By  these  subsequent  words,  showing  the  de- 
visor's intention  to  limit  his  gift  to  males  only,  that  case 
was  distinguished  from  the  present  case.  And  so  also 
was  Blackborn  v.  Edgley. 

(</)   I  P.  Wms.  600.  (e)  2  Dyer,  171. 
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In  Blackborn  v.  Edgley  there  was  a  devise  to  1850. 
Hewer  Edgley  for  life,  without  waste,  remainder  to  Baker 
trustees  to  preserve  contingent  remainders,  remain-  «  ^* 
der  to  his  first  and  other  sons  in  tail  male^  remain- 
der to  bis  daughters  in  tail  general^  as  tenants  in 
common,  &c.,  and  if  Hewer  Eiigley  should  die  without 
issue,  then  over.  The  question  was,  whether,  by  virtue 
of  the  latter  words,  H.  Edgley  took  an  estate  tail  by 
implication ;  and  it  being  contended  in  the  argument 
that  the  words  of  implication  could  not  destroy  an 
express  estate  for  life,  ''  the  Court,"  as  the  report 
states  (A), "  exploded  the  notion  that  words  of  implication 
should  not  turn  an  express  estate  for  life  into  an  es- 
tate tail,"  as  held  in  Bamfidd  v.  Popham  (t),  "  and  said, 
that  if  I  devise  an  estate  to  A.  for  life,  and  after  his 
death  without  issue,  then  to  B.,  this  will  give  an  estate 
tail  to  A.,  according  to  Sanday^s  case  (A)."  But  here 
being  a  limitation  upon  H,  Edgley* %  death  to  his  sons, 
and  after  to  his  daughters,  the  following  words,  '^  if  H. 
Edgley  should  die  without  issue,'*  must  be  intended,  "  if 
he  should  die  without  sitch  issue ;"  and  then  followed  the 
reasons,  founded  on  the  words  used  and  on  the  circum- 
stances of  the  testator,  that  he  did  not  intend  to  give  H. 
Edgley  an  es»tate  tail.  The  decision,  according  to  the 
report,  proceeded  on  the  ground  that  the  dying  without 
issue  did  not  mean  issue  generally,  but  referred  to  issue 
in  the  restricted  sense  before  mentioned ;  and  to  carry 
out  the  intent^  the  word  of  reference  was  supplied.  That 
case,  therefore,  and  »nll  those  that  followed  it,  by  sup- 
plying referential  words,  to  carry  out  the  intention, 
were,  as  Lord  Cottenhnm  shewed  in  EUicomhe  v.  Gom- 

(h)  \  P.  Wms.  605.  (i)  Id.  54  (k)  9  Co.  Kep.  127  b. 
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1850.  pertz  (/),  as  was  that  case  also,  decided  on  the  special 
Barbr  words  and  circumstances  of  each  case  ;  as  Ginger  t. 
Tuck  BR,  W'hite  (w),  Goodright  v.  Dunham  (w),  Morse  v.  Lord 
Ormonde  (o),  Malcolm  v.  Taylor  {p).  The  referential 
construction  is  applied  in  cases  where  there  is  no  chasm, 
where  the  gift  is  to  all  the  children,  or,  which  is  equiva- 
lentj  to  all  the  sons  and  all  the  daughters.  In  such  cases 
the  word  ^^issue^'^  in  the  gift  over^  is  restricted  to  the 
issue  before  mentioned. 

There  is  a  chasm  in  this  devise^  there  being  no  pro- 
vision for  the  daughters  of  the  sons  of  the  devisee,  whose 
estate  therefore^  in  order  to  supply  that  omission^  must 
be  enlarged  into  an  estate  tail^  either  immediate  or  in  re- 
mainder: And  that  is  effected  by  simply  taking  the 
words  "  in  default  of  issue  of  the  said  John  Baker/*  to 
mean  issue  generally.  It  may  be  argued  that  to  give 
him  an  immediate  estate  tail  in  possession  would  be^  in 
effect^  to  defeat  the  estate  in  fee,  limited  to  his  daugh- 
.^  ters,  and  Doe  v.  Gallini  {q)  supports  that  argument. 
But  that  case,  on  the  other  hand,  and  many  cases  which 
preceded  it,  are  strong  authorities  for  a  construction 
which  would  give  John  Baker  an  estate  tail  in  remain- 
der, after  the  limitation  to  the  daughters.  The  appel- 
lant does  not  ask  to  displace  any  of  the  prior  limitations, 
but  that  a  remainder  in  tail,  on  failure  of  those,  may  be 
raised  by  implication  in  John  Baker. 

The  case  of  Doe  v.  Hnlley  (r),  is  quite  in  point. 
There,  under  a  devise  for  life  to  M.  H.y  without  im- 
peachment of  waste,  remainder  to  his  eldest  son  and  the 

(/)  3  Myl.  &  C.  152.  {p)  2  Hubs.  &  Myl.  416. 

(»/?)  Willes,  348.  {q)  5  Barn.  &  Ad.  62,  and 

(n)  Doug.  264.  3  Ad.  &  El.  340. 

(o)  5Madd.99 ;  1  Ru88.382.  (r)  8  T.  Rep.  5. 
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heirs  of  such  son,  and  in  default  of  issue  male  of  M.  H.         1850. 
then  to  S.  B.j  M.  H.  was  held  to  take  first  an  estate        Baker 
for  life,  with  remainder  to  his  eldest  son  in  tail,  with 
remsdnder  to  himself  in  tail.     Lord  Kenyan  there  said 
it  itas  evidently  the  devisor's  intention  that  all  Jf.  HJs 
8ons^  and  their  sons,  should  take  before  S.  B.  and  his 
issue,  and  then  referring  to  the  long  debated  case  of  Bo- 
biiison  V.  Bobinson  («),  he  said   that  it   was   thereby 
established^    that    in    the  construction   of    a  will  the 
general  intent  of  the  devisor  must  be  looked  to,  and  ef- 
fect given  to  that,  at  all  events  :  and  on  the  case  im- 
mediately before  the  Court  he  said^  ^'  we  have  our  choice 
of  two  constructions  to  effectuate  the  devisor's  general 
intent;  either  to  give  an  immediate  estate  tail  to  M.  H.y 
which  would  violate  the  particular  intent  of  the  devisor, 
or  to  say  that  M.  H.  took  an  estate  for  life  only,  re- 
mainder in  tail  to  his  eldest  son,  remainder  in  tail  to  the 
father  {M,  H.)^  in  order  to  let  in  all  his  issue  male :" 
And  to  that  latter  construction  his  Lordship  said  he  in- 
clined ;  and  Mr.  Justice  Ashhurst  and  the  whole  Court 
agreed  in  the  reasoning  on  the  general   intention^  that 
If.  H.  took  an  estate  tail  in  remainder  by  implication, 
and  that  the  cases  of  Bamfield  v.  Popham  {t)  and  Lud^ 
dington  v.  Kime  (u)  did  not  militate  against  that  de- 
cision, and  that  it  was  supported,  not  only  by  Bobinson 
V.  Bobinson,  but  also  by  The  Attorney  General  v.  Sut- 
ton {v)y  Langley  v.  Baldwin  (w),  and  Allanson  v.  Cli- 
tkerotv  (or). 
The  four  last-mentioned  cases,  and  also  Stanley  v. 


{9)   I  Bnrr.  38.  (v)  1  P.  Wms.  754. 

(/)  1  P.  Wms.  54.  (it)  1  Eq.  Cas.  Abr.  185. 

(11)  Snlk.  224.  (jr)   I  Vcs   sen.  i>4. 
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1B60.  Lennard  (y),  and  Parr  v.  Swindells  (s),  were  stated^ 
Uakkr  Aiid  urged  as  strong  authorities  in  support  of  the  arga- 
1  rcKftf.  "lent  for  the  appellant.  The  following  cases  also  were 
cited  :  Scott  v.  Scott  («),  Lewis  v.  Waters  (^),  Brislow 
V.  Boothby  (c),  TVnny  v.  -^S'ar  (£/),  Ethoards  v.  Al- 
liston  (e),  Jtsson  v.  Wright  (/),  Mortimer  v.  ff^ef/  (g). 
Graves  v.  Zficib  (A),  Franks  v.  Price  (i),  and  Tarbuck 
V.  TarittcA  (A:). 

In  the  case  of  Langston  v.Langston  (/)  in  this  House, 
the  Lford  Chancellor  (Lord  Brougham) y  moving  the 
judgment,  said^  '^  There  are  two  modes  of  reading  an 
instrument ;  when  the  one  destroys  and  the  other  pre- 
serves^ it  is  the  rule  of  law^  and  of  equity  following  the 
law  in  this  respect — for  it  is  a  rule  of  common  sense — 
that  you  should  rather  lean  towards  that  construction 
which  preserves,  than  towards  that  which  destroys.  Ut 
res  magis  valeat  quern  pereat,  is  a  rule  of  common  lawaud 
common  sense,  &c.,  and  according  to  that  rule,  to  sup- 
ply, if  you  can  safely  do  it,  that  which  he  (the  author 
of  an  instrument)  per  incuriam,  omitted,  and  that  which^ 
instead  uf  destroying,  preserves  the  instrument,  which^ 
instead  of  defeating  the  intention  of  the  maker,  tends 
rather  to  continue  and  give  effect  to  that  intention." 
That  is  the  mode  of  construction  which  ought  to  be 
applied  in  this  ca^e.  The  intention  of  the  testator  to 
provide  for  all  the  issue  of  «/ry/i/i  Baker  is  manifest,  and 
that  intention  can  be  applied,  and  the  whole  will  and 

(y)   1  Eden,  87.  (/)  2Bligh,  5. 

(*)  4  Ru88.  283.  (g)  2  Sim.  274. 

^  (a)   1  Eden,  458.  (h)  5  Ad.  &  Ell.  35. 

(b)  6  East,  336.  (0  .S  Beav.  182. 

(c,  '2  Sim.  &  Stu.  465.  ik)  Cited,  2  Jarm.  on  Wills. 

(d)  2  East,  350.  (/)  2  Clark  &  Fin.  194;  see 

(e)  4  Hubs.  78.  p.  243. 
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aU  the  limitations  preserved  by  raisings  by  implication^  1.^50. 

an  estate  tail  in  remainder  in  John  Baker.  A  devise  to  b^Tker 
one  and  his  issue  is  an  estate  tail  in  the  first  taker  :  ^  ^- 
why  should  not  a  devise  to  one  for  life  with  limita- 
tions to  certain  of  his  issue^  and  if  he  should  die  with- 
out issue^  give  him  a  remainder  in  tail  ?  There  can  be 
no  difficulty  in  implying  a  remainder  in  tail  in  the 
tenant  for  life.  The  second  rule  of  constniction  laid 
down  by  Mr,  Jarman,  in  his  treatise  on  Wills  (a),  is 
not  fairly  deducible  from  the  cases^  and  would,  if 
adopted  without  qualification,  lead  to  the  defeating  of 
testators^  intentions.  The  case  of  Blackbom  v.  Edgley, 
from  which  he  deduced  the  rule,  is  not  fully  or  accu- 
rately stated  in  the  report  (6). 

In  the  present  case,  the  general  intent  was  clearly  in 
favour  of  the  appellant^s  claim,  and  there  was  no  oppo- 
sition of  the  particular  intent.  None  of  the  cases  was 
opposed  to  the  claim,  and  many  of  them  were  in  support 
of  it,  but,  without  relying  on  any  of  them,  their  Lord- 
ships would  find  in  the  plain  reading  of  the  will  suffi- 
cient ground&l  for  the  construction  that  John  Baker 
took  an  estate  tail. 

Mr.  Turner  and  Mr.  Wickens  for  the  respondent : 
'^rhe  simple  reading  of  the  limitations  in  this  devise 
shews  the  intention  of  the  testator,  and  suggests  of 
course  the  proper  construction  without  reference  to  any 
cases.  The  construction  contended  for  on  behalf  of  the 
appellant  is,  that  the  limitation  to  John  Baker^s  daugh- 
ters and  their  heirs  may  be  so  read  that  the  estate  in 
fee  simple,  thereby  clearly  given  to  them,  may  be  cut 
down  to  an  estate  tail,  in  order  to  raise   by  implica- 

(fly  Vol.  2,  p.  393,  (b)  Vide  iV/ff.pp.  120,  121. 
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IftoO.  tion  an  estate  tail  in  remfdnder  in  the  tenant  for 
Baker  ^^^^'  'There  is  no  precedent  for  that  constmction. 
Many  of  the  cases  that  have  been  cited  have  no  bearing 
on  the  question^  and  those  that  have^  go  to  support  the 
judgment  of  the  Court  below.  The  first  construction 
suggested  on  behalf  of  the  appellant  was  to  give  John 
Baker  J  in  default  of  issue^  an  immediate  estate  tail  in 
possession^  which  would  destroy  the  limitation  to  the 
daughters ;  but  that  appears  to  be  now  abandoned.  It 
was  evidently  the  intention  of  the  testator  to  give  Jokm 
Baker  an  estate  for  life^  and  no  greater  estate.  Had  he 
issue  a  son^  or  sons  and  daughters^  the  son^  tenant  in 
tail^  coming  into  possession^  might  bar  the  entail  and 
remainders^  and  provide  for  the  succession  of  daugh- 
ters as  well  as  sons^  so  that  the  chasm  in  Henry  Baker^s 
will,  otiiiitting  to  provide  for  the  female  issue  of  John 
Baker^s  sons,  could  not  have  the  lamentable  effects 
which  were  made  the  grounds  of  the  appellant^s  argu- 
ment. The  like  argument  in  Blackborn  v.  Edgley  was, 
in  the  same  way^  displaced  by  Lord  Maccleffieldy  saying 
t  did  not  appear  that  the  testator  intended  H.  Bdffleg'n 
sou^s  daughters  should  take,  &c. ;  ^^  besides  the  son  of 
H.  Edgley  would  be  tenant  in  tail,  and,  when  of  age, 
might,  by  docking  the  entail,  give  the  premises  to  his 
daughters.*^  But  it  has  been  suggested  that  the  report 
of  that  case  required  explanatiou  ;  and  it  has  been  pro- 
posed also  to  modify  the  second  rule  of  construction 
deduced  by  Mr.  Jarman  from  an  examination  of  that 
and  other  cases  ;  the  effect  of  which  would  be,  that  what- 
ever might  be  the  limitations  in  a  will,  if  there  should 
be  a  chasm  in  any  line  in  which  the  estate  would  be 
limited,  the  words  *^  in  default  of  issue^^  should  have  a 
referential  construction.  The  intention  of  the  testator 
is  the  true  rule  of  construction  in  Blackborn  v.  Edgley^ 
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and  in  all  the  cases  founded  on  it^  and  to  overturn  or  1B50. 
shake  that  case  would  upset  a  vast  number  of  decisions^  Baker 
and  endanger  the  titles  of  many  families.  There  are.  Tucker. 
no  doubt,  cases  where  the  Courts,  to  carry  out  the  in- 
tention, supplied  a  chasm  or  omission  in  a  will  by  con- 
struction, and  implying  an  estate  tail,  or  remainder  in 
the  first  taker  for  life;  as  in  Stanley  v.  Lennard{c)y  where 
the  true  grounds  of  the  decisions  in  that  class  of  cases, 
and  in  Blackbom  v.  Edgley,  are  explained.  The  pre- 
vious case  of  Turke  v.  Frencham,  whether  read  in 
Dyer^Sy  or  in  Anderson^ 8  Reports,  is  a  strong  authority 
for  holding  John  Baker  to  have  taken  only  an  estate  for 
life.  There  are  numerous  recent  cases,  as  Morse  v. 
Lord  Ormonde  (rf),  Malcolm  v.  Taylor  (e),  Ellicombe  v. 
Gompertz  (f)y  Mortimer  v.  West  (^),  Tar  buck  v.  Tar- 
buck  (A),  Hillersdon  v.  Lowe  (i),  Eno  v.  Eno  {j)y  and 
many  others,  all  following  the  rule  of  construction  de- 
deduced  from  Blackbom  v.  Edgley,  which  is  not  affected 
by  Doe  v.  Halley,  itself  a  leading  case  of  a  different 
class ;  nor  by  the  other  cases  of  contingency  or  impli- 
cation that  have  been  cited.  Doe  v.  Gallini  {k).  Parr  v. 
Swindells  (/),  and  Franks  v.  Price  (m),  are  clearly  dis- 
tinguishable from  this.  Doe  v.  Halley  and  Blackbom  v. 
Edgley  are  in  the  two  extremes,  and  the  decisions  easily 
reconciled  ;  between  them  lies  wide  debateable  ground. 
The  construction  of  the  present  devise  is  clear  on  the 
mere  words  of  limitation,  and  it  is  unnecessary  to 
incumber  or  complicate  it  by  reference  to  cases. 

(c)  J  Eden,  87.  (i)  2  Hare,  355. 

(^)  5Madd.  99;  I  Ku88.382,  {j)  6  Hare,  171. 

(e)  2  Ru88.  &  Myl.  416.  (k)  5  Ad.  &  Ell.  840. 

(/)  3  Myl.  &  C.  127.  (/)  4  Russ.  283. 

(g)    2  Sim.  2/4.  (m)  3  Beav.  182. 
(h)  2  Jarman  on  Wills,  3/5. 
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1850.  Mr.  Humphry  in  reply^  said  the  scope  of  his  former 

Bak.{r       argument  was   that  an   estate  tail  in  remainder  was 
Tucker.      created  by  implication   in  John  Baker.     To  that  his 
learned  friends  opposed  the  authority  of  Blackbom  v. 
Edgley,  and  the  second  rule  of  construction  deduced 
from  it  by  Mr.  Jarman  in  his  very  able  work  on  Wills^ 
urging  that  if  the  authority  of  that  case^  whether  well 
or  ill-decided^  were  impeached  by  their  Lordships^  the 
titles  of  numerous  families  to  their  estates  would  be 
endangered.      In  Mr.  Jarman^s  book^   in   which  the 
case  of  Blackbom  v.  Edgley  was  referred  to  as  the  foun- 
dation of  his  second  rule  of  construction^  were  con- 
tained many  passages^  from  which  it  was  evident  he  did 
not  consider  that  case  so  essentially  necessary  to  sustain 
existing  titles.     The  rule  itself  was  of  modern  origin, 
purporting  to  be  a  deduction  from  the  cases^  by  a  Uving 
writer.     No  such  rule  was  noticed  by  any  other  law 
writer— not    by   Feame,   or    Hargreavey   or    Powell^ 
or  Preston^  nor  in  that  useful  compendium  of  the  law 
of  real  property  by  Mr.  Burton,    The  doctrine  of  im- 
plication of  estates  was  not  known  -  certainly  not  esta- 
blished— at  the  date  of  Blackbom  v.  Edgley. 

The  new  cases  referred  to  on  behalf  of  the  respon- 
dent did  not  support  the  argument^  and  in  none  of  them 

•  

was  the  case  of  Blackbom  v.  Edgley  relied  on.  Extracts 
have  been  made  from  the  registrar's  book^  and  would 
be  given  in  to  their  Lordships,  to  shew  the  inaccuracies 
in  the  report  (w).  The  decree,  dated  23rd  March  I719> 
is  in  the  registrar's  book  of  that  year,  folios  4l5,  &c, 
4  he  words  used  are,  heirs  male  of  bodies  of  sons,  heirs 
of  bodies  of  daughters  ^not  tail  male  or  tail  general). 

(/i)    I  P.  Wins.  p.  G05. 
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The  disposition  over  is : — "  And  in  case  the  said  Hewer         1850. 
Edgley  should  die  without  leaving  issue  behind  him,  or  if       Baker 
such  issue  should  happen  to  die  without  issue  oftfieirres-      Tuc^er 
pective  bodies,  then  his  will  was  that  his  said  real  estate^ 
and  the  estate  to  be  purchased  with  his  personal  estate, 
should  be  so  settled,  that  in  ease  his  kinswoman^  jlnn 
Edgley,  should  be  then  livings  then  that  she  should 
enjoy  the  rents  of  his  whole  estate  for  her  life,  and,  from 
her  decease,  one-fourth  part  thereof  was  to  be  enjoyed 
by  the  plaintiff  William  Blackbom,  his  heirs  and  as- 
signs ;  one  other  one-fourth  by  the  plaintiff  Abraham 
Blackbom,  his  heirs  and  assigns ;   another  one-fourth 
by  the  plaintiff  jinn  Jackson ;  and  the  other  one-fourth 
by  Susanna  Edgley,  the  younger  daughter  of  the  said 
Ann  Edgley,  her  heirs  and  assigns/^ 

The  prayer  of  the  bill  was  {inter  alia),  ^^  to  account 
for  personal  estate  and  rents,  and  settle  and  convey  the 
manors  and  lands  the  said  testator  died  seised  of,  ac- 
cording to  the  directions  of  his  will ;  to  take  account  of 
annuities  charged  on  the  estates,  &c.,  or  personal  estate 
appropriated,  &c. ;  to  take  accounts  of  debts  and  lega- 
cies, and  residue  of  personal  estate  be  laid  out  in  lands, 
to  be  settled  accordingly  as  directed  by  the  will ;  and  to 
have  the  direction  of  the  Court  touching  the  testator's 
will  and  the  matters  aforesaid,  is  the  scope  of  the  bill/' 
The  decree  was  {inter  alia),  "and  that  if  any  other  mat- 
ters shall  seem  difficult,  he  (the  Master)  do  report  the 
same  specially  to  the  Court  for  further  directions  there- 
on, and  what  upon  account,  &c.,  appear  to  amount  unto^ 
is  t<»  be  laid  out  and  invested  in  one  or  more  purchases 
of  land,  by  and  with  the  approbation  of  the  said  Master ; 
and  when  such  purchase  or  purchases  shall  be  made, 
it  is  further  ordered  and  decreed,  that  the  lands  so  pur- 
chased, or  a  sufficient  part  thereof,  be  charged  and  made 
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1850.  liable  to  the  payment  of  the  said  charity  of  six  pounds 
Rakbr  a-year  to  the  school-master  of  Clapham  and  his  sncoes- 
TrcKER.  ®^^  f^**  ever,  according  to  the  directions  of  the  said  will ; 
and  that  the  said  Master  do  see  the  same  done  accor- 
dingly ,  and  subject  thereto,  that  the  lands  so  purchased^ 
and  also  the  testator^s  real  estate,  be  settled  accorJSng 
to  the  testator's  willy  and  in  case  the  parties  differ  about 
such  settlement y  the  said  Master  is  to  see  the  same  made, 
pursuant  to  the  said  unll,  but  in  regard  the  said  Susan 
Edgley  is  dead,  his  LordsMp  declared  that  the  one-fourth 
part  of  the  estate  in  question,  which  was  to  have  been 
limited  to  her  in  case  of  Hewer  Edglejr^s  not  having 

m 

sons  or  daughters  living  at  his  death,  ought  to  go  to  the 
said  Hewer  Edgley,^er  brother  and  heir,  and  to  his  heirs ; 
but  before  such  settlement  is  to  be  made,  proper  care 
is  to  be  taken  to  indemnify  the  trustees  against  any  de- 
mand from  the  Crown,  and  the  parties  are  to  be  at 
liberty  to  apply  to  the  Court  in  relation  thereto,  as  oc- 
casion shall  require,  &c.  And  it  is  further  ordered, 
that  all  parties,  plaintiffs  and  defendants  in  these  causes, 
have  their  costs  of  these  suits,  to  be  paid  out  of  the 
trust  estate/^ 

It  was  clear  from  these  extracts  that  the  case  was 
no  authority  for  Mr.  Jarman^s  second  rule.  Let  that 
be  rejected  or  modified,  and  the  principle  of  construc- 
tion would  be  comparatively  simple  and  of  easy  appli- 
cation, and  in  itself  reasonable  and  uniform.  The  fol- 
lowing would  perhaps  be  an  acceptable  modification  of 
the  rule  : 

*^  Wlienever  the  prior  limitations  are  to  all  the  chil- 
dren in  fee, — leaving,  therefore,  nothing  to  be  disposed 
of, — or  in  tail,  so  as  effectually  to  dispose  of  the  estates 
under  every  state  of  circumstances  antecedent  to  that 
designated  by  the  primary  meaning  and  ordinary  in- 
terpretation of  the  words  of  the  gift  over  (independently 
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of  events  happening  prior  to  the  testator's  decease^  1850. 
which,  it  is  supposed,  he  can  himself  provide  for) — they  Baiker 
would  be  held  properly,  almost,  indeed,  of  necessity, 
referential  only ;  but,  in  every  case  where  any  chasm  of 
events  occurs  between  the  actual  limitations  to  the  children 
and  that  upon  which  the  gift  over  is  made  to  depend 
(not  referrible  in  point  of  time  to  the  life  of  the  testa- 
tor), an  estate  tail  in  remainder  in  the  present  tenant 
for  life,  whose  issue  is  referred  to  in  the  gifts  over, 
would  be  implied  to  fill  up  such  chasm/' 

Such,  indeed,  seems  to  have  been  the  true  principle 
upon  which  the  cases  (with  the  exception  of  Blackborn  v. 
Edglet/y  if  that  cannot  be  referrible  to  special  circumstati- 
ces),  and  particularly  the  late  cases  of  Doe  v.  Hallej/y  Doe 
v.  GallitUy  Parry.  SwindelSy  &c.,  have  proceeded.     And 
surely  it  is  much  better  that  the  rule  and  its  application 
should  depend  upon,  whether  or  not  the  prior  disposi- 
tions thus  comprehended  in  their  range  all  the  objects 
which  the  gift  over  contemplates  as  having  failed,  a 
plain  and  simple  fact,  than  that  it  should  depend  upon 
so  varying  and  unsatisfactory  a  state  of  circumstances 
as  their  comprehending  such  objects,  to  some  greater 
or  less  extent.     If  a  restrictive  intention  can  be  coUec- 
ted  from  the  whole  of  the  will,  a  restrictive  interpreta- 
tion will  be  applied  accordingly,  as  in  Ellicombe  v. 
Gompertz,  &c.     But  if  there  be  nothing  from  which  it 
can  be  properly  inferred,  the  words  of  the  gift  over, 
which  seems  there  to  be  the  proper  and  legitimate  source 
for  implication,  would  be   left  to  their  primary  and 
legal  import  and  operation  ;  thus  effecting  the  general 
intention  of  the  testator,  and  that  too  without  involving 
the  sacrifice  of  any  particular  intention,  or  the  departure 
from  any  acknowledged  rules  or  principles  of  construc- 
tion. 
The  case  stood  over  for  consideration. 
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I860.  Lord  Brougham: — I  have  to  call  your  Liordships' 

Bakbr  attention  to  the  very  able  and  elaborate  ar^ment  in 
Tucker.  ^^^  case^  last  session^  when  my  noble  and  learned 
July  10.  friend  (Lord  Cottenham)^  not  now  present^  held  the 
Great  Seal^  and  at  which  I  attended  at  the  close  of  the 
argument,  in  consequence  of  the  importance  of  the 
question,  more  than  from  feeling  any  great  doubt  as  to 
the  conclusion  at  which  we  ought  to  arrive.  My  noble 
and  learned  friend  and  myself,  at  least  that  is  my  pre- 
sent recollection  of  the  matter,  thought  that  it  would 
be  better  to  postpone  finally  disposing  of  the  question. 
The  case  arose  out  of  a  devise  to  John  Baker  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  and 
in  default  of  such  issue,  to  the  daughter  or  daughters  of 
John  Bakery  and  if  more  than  one,  to  them  as  tenants  in 
common,  and  in  default  of  issue  of  John  Baker ^  then  over 
to  the  right  heirs  of  the  testator.  There  were  powers 
of  jointuring  given  to  John  Bakery  and  of  providing 
portions  for  younger  children,  and  powers  of  leasing. 

Now  the  fiirst  observation  that  arises  upon  the  struc- 
ture of  this  will  is,  that  the  word  "  such^^  occurs  in  the 
limitation,  after  that  to  John  Baker^s  first  and  other 
sons  in  tail  male,  "  and  in  default  of  such  issue"  then 
the  daughter  or  daughters  are  let  in ;  but  the  limitation 
over,  upon  which  the  case  turns,  is  '*  in  default  of  issue'* 
generally,  to  the  testator's  right  heirs.  It  must  be 
observed  that  this  word  "  issue''  may  be  taken  as  if  it 
had  been  preceded  by  the  word  "  such,"  because  it  is 
clear  that  the  testator  first  gave  the  property  to  the 
first  and  other  sons  in  tail  male,  and  then,  in  default  of 
such  issue,  to  the  daughters.  Having  by  that  gift  given 
it  to  the  daughters,  he  then  says,  *^  and  in  default  of 
issue,"  which  means  the  whole  issue,  first,  the  issue  of 
tlie  sons,  secondly,  the  issue  of  the  daughters ;  and  in 
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the  latter  case^  in  default  of  the  second^  he  gives  it  as         1850. 
if  it  had  been  '^such  issue/^  which  would  be  the  last.        Bakbr 
Therefore  little  will  turn  on  the  consideration  of  the      ^   ^' 

TUCKKR. 

case  upon  that  point. 

Now  I  take  it  to  be  clear,  that  a  gift  over  may  affect 
the  preceding  gifts,  if  the  words  used  are  inconsistent 
with  those  preceding  gifts  taking  effect  according  to 
the  terms  used  in  describing  them.  But  in  this  case 
it  appears  to  me  that  there  is  no  such  inconsistency  as 
to  let  in  that  modification  from  the  terms  of  the  gift 
over  to  the  terms  of  the  preceeding  gifts.  All  the 
children  of  John  Baker  are  provided  for,  first,  the  sons, 
then  the  daughters,  and  then  in  default  of  issue — not 
on  failure  of  issue,  but  for  want  of  such  issue,—  to  the 
testator^s  right  heirs  :  that  is  to  say,  if  the  prior  gifts  do 
not  take  effect ;  whereas,  if  we  adopt  the  appellant^s 
construction,  the  gift  in  tail  male  to  sons  must  be 
enlarged  to  an  estate  tail  general,  to  let  in  daughters  of 
sons,  and  the  fee  to  daughters  must  be  cut  down  to  an 
estate  tail,  in  order  to  give  effect  to  the  gift  over. 

Now  the  construction,  which  I  think  the  words 
naturally  and  strictly  bear  when  duly  weighed,  is 
entirely  in  accordance  with  the  current  of  the  decided 
cases.  I  shall  not  notice  more  of  those  cases  upon  this 
occasion  than  appears  to  me  to  be  absolutely  necessar}^, 
some  of  them  being  really,  I  might  almost  say,  on  all 
fours  with  the  present  case.  They  are  illustrated  by 
such  a  case,  for  instance,  as  Turke  v.  Frencham{a). 
That  was  a  gift  to  A.B.  and  the  heirs  male  of  his  body, 
and  if  he  died  without  issue  of  his  body,  over. 
This  was  held  to  be  an  estate  in  tail  male  to  A.B.,  and 
not  in  tail  general.  But  if  the  argument  used  here  as 
to  the  general  failure  of  issue,  and  the  want  of  issue 

(a)   2  Dyer,  1 7 1 . 
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1850.        generally^  without  specifying   one  particular  kind  of 
Bakbr       iflsue^  were  to  avails  then  in  Turke  v.  Prencham  there 
^   ^*  ought  to  have  been  an  estate  in  tail  general  given  to 

A.  B.^  the  first  taker^  and  not  in  tail-male  to  A.  B.^ 
and  the  heirs  male  of  his  body^  and  if  he  die  without 
issue  of  his  body^  over  generally^  without  issue — not 
without  issue  male,  but  without  issue  of  his  body. 
Still  it  was  held  not  to  be  an  estate  in  tail  general^  but 
an  estate  in  tail  male. 

I  may  observe  upon  this  subject  that  there  is  the 
case  of  Goodright  v.  Dunham  {a),  in  which  there  is  a 
great  deal  of  important  learning,  and  1  would  particular- 
ly  refer  to  the  very  able  commentary  upon  that,  and 
two  other  cases,  which  are  considered  with  it  in  that 
justly  celebrated  work  of  Mr.  Feame  on  Contingent 
Remainders  {b). 

But  I  now  hasten  to  a  case,  which,  as  it  appears  to 
me,  we  must  set  aside,  and  no  longer  look  upon  as  law, 
if  we  decide  contrary  to  the  opinion  of  the  Court  below, 
and  according  to  the  argument  of  the  learned  and  very 
able  counsel  for  the  appellant;  I  mean  Blackbom  v. 
Edgley  (c).  Now  that  case  was  commented  upon  at 
the  bar  in  the  course  of  the  argument,  and  very  ably 
commented  upon,  and,  according  to  my  recollection^  for 
it  is  a  long  while  ago,  the  learned  counsel  for  the  ap- 
pellant, feeling  the  pressure  of  that  case,  and  that  it 
stood  very  much  in  their  way,  were  at  great  pains  in 
endeavouring  to  distinguish  it  from  the  present  without 
wishing  to  shake  the  authority  of  that  decision.  I 
think,  Mr.  Humphry ^  you  did  not  deny  the  authority 
of  that  case  so  much  as  endeavour  to  show  that  it  had 
not  a  decisive  application  to  the  case  at  bar  ?  — 

(a)  Douglas,  2{j4.        (b)  Pages  375-6.        (r)  1  ?,  WmB.  600. 
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Mr.  Humphry. — I  attempted^  My  Lord^  to  show  that  I860. 

the  case  was  mis-reported^  as  your  Lordship  remembers^       Dakbr 

and  I  afterwards  obtained  an  extract  from  the  Ree^istrars^      rp  *** 

®  Tucker. 

Book^  which  shewed  that  the  case  had  been  very  ma- 
terially mis-reported. 

Lord  Brauffham. — I  recollect  you  said  that  there  was 
a  doubt  about  the  case.     Nevertheless  we  must  observe 
that  if  a  case  has  been  always  supposed  to  be  of  one 
particular  aspect  and  purport^  and  if  that  case  being 
uniformly  supposed  in  subsequent  cases  to  be   such^ 
has,  as  such^  ruled  those  subsequent  cases^  it  will  not 
do  to  go  back  to  some  critical  difference  which  may  be 
raised  respecting  the  authority  of  that  case^  because 
the  law  may  have  been  settled.  I  will  even  put  it  upon 
a  wrong  view  of  what  that  case  was.     But  I  do  not 
think  the  difference  here  was  so  great  as  that.     How- 
ever^ it  is  enough  for  me  to  say^  even  independently  of 
that  case,  that  my  present  motion  to  your  Lordships 
to  afiirm  the  decree  below  does  not  rest  merely  upon 
the  authority  of  decided  cases^  but  upon  the  statement 
which  I  have  made  with  respect  to  the  purport  and 
effect  of  the  gift  itself^  and  the  terms  used  in  that  gift. 
And  in  this  I  have  great  satisfaction  in  finding  that  the 
view  which  I  take  is  precisely  the  same  as  that  taken 
by  my  noble  and  learned  friend  who  heard  the  appeal 
with  me,  and  from  whom^  when  I  sent  to  him  a  note 
of  my  opinion  upon  the  case^  and  the  grounds  upon 
which  it  proceeded^  I  received  in  answer  a  complete 
confirmation  of  my  opinion^  he  holding,  in  almost  the 
very  words  which   I  had  used^  the  same  doctrine  as  I 
hold. 

In  Blackbom  v.  Edgletfy  the  devise  was  to  A.  for  life^ 
without  waste^  remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  A.'s  first  and  other 
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1850.  sons  in  tail  male^  remainder  to  daughters  in  tail  general, 
Baker  ^  tenants  in  common  and  not  as  joint  tenants^  giving 
Tucker  jointuring  powers  also  to  A.,  and  if  A.  should  die  without 
issue  generally,  to  B.  and  others,  in  fee.  Now,  Mr. 
Humphry,  do  you  recollect  whether,  in  looking  at  the 
Registrar's  Book,  you  found  any  other  terms  used  in 
which  the  gift  over  was  couched  ? 

Mr.  Humphry. — Yes,  My  Lord,  and  I  have  a  copy. 
The  disposition  over  is  as  follows  :  —  ^^  And  in  case  the 
said  Hewer  Edgley  should  die  without  leaving  issue 
hehind  him,  or  if  such  issue  should  happen  to  die  with- 
out issue  of  their  respective  bodies,  then  his  will  was 
that  his  said  real  estate,  and  the  estate  to  be  purchased 
with  his  personal  estate,  should  be  so  settled  that  in 
case  his  kinswoman  Ann  Edgley  should  be  then  living, 
then  that  she  should  enjoy  the  rents  of  his  whole  estate 
for  her  life,  and  from  her  decease  one  fourth-part  there- 
of was  to  be  enjoyed  by  the  plaintiff  William  Blackbom, 
his  heirs  and  assigns,  one  other  fourth  by  the  plaintiff 
Abraham  Blackbom,  his  heirs  and  assigns,  another 
fourth  by  the  plaintiff  Ann  Jackson,  her  heirs  and  as- 
signs, and  the  other  fourth  by  Susanna  Edgley,  the 
younger  daughter  of  the  said  Ann  Edgley,  her  heirs  and 
assigns.'^ 

Lord  Brougham. — It  seems  then  to  describe  the  dying 
there,  not  so  much  without  issue,  as  with  failure  of 
issue. 

Mr.  Humphry. — Dying  without  leaving  issue  behind 
him,  pointing  to  the  date  at  the  time  of  his  death. 
The  terms  of  the  decree  were  also  very  material.  The 
decree  is  entered  in  the  Registrar's  Book. 

Lord  Brougham. — My  note  of  that  case  gives  it, 
"  Held  to  be  an  estate  for  life  in  A.,  from  antecedent 
parts  of  the  devise,  and  not  from  the  gift  over.''     The 
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Court  thought  that  it  was  not  in  respect  of  the  gift  over, 
but  in  respect  of  the  antecedent  parts  of  the  devise^ 
and  hel  1  it  to  be  an  estate  for  life  in  Hewer  EdgUy. 

Mr.  Humphry, — Yes ;  and  your  Lordship  can  see 
that  there  was  no  ground  from  the  ultimate  gift  over,  the 
words  being  ^^  without  leaving  issue  behind  him,^'  to 
contend  for  an  estate  tail,  because  it  did  not  point  to 
the  indefinite  failure  of  issue. 
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1850. 
Bakbr 

V. 
TUCKBR. 


Lord  Brougham — My  Lords,  the  case  of  Morse  v.  Lord 
Ormande{a)y  which  was  also  cited,  does  not  bear  a  close 
analogy  to  the  present  case,  and,  therefore,  I  do  not  so 
much  rely  upon  it.  Nevertheless,  that  case  entirely 
adopted  the  principles  laid  down  in  Blackbom  v. 
Edgley;  and  then  we  have  the  case  of  Graves  v. 
Hicks  (A),  in  the  Court  of  King's  Bench,  a  very  ma- 
terial decision.  It  was  a  gift  to  A.  for  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  remain- 
der to  the  first  and  other  sons  in  tail  male,  and,  on 
failure  of  such  issue,  to  others.  The  fourth  codicil, 
which  was  the  material  point,  refers  to  the  will,  but 
devises  that  ^^  in  failure  of  issue  of  the  said  J.  G.,'*  the 
estate  shall  go  over.  In  that  case,  which  was  argued, 
the  Judges  gave  no  opinion  of  their  own,  in  consequence 
of  that  bad  practice  which  I  hope  now  has  been  given 
up.  I  did  all  I  could  to  prevent  it  from  being  con- 
tinued. Because  Lord  Thurlow  chose  to  carp  at  the 
arguments  of  the  learned  Judges  in  cases  sent  for  their 
opinions  in  his  time,  they  said  that  they  could  not  do 
more  than  certify  their  opinion  without  any  reasons, — 
contrary,  in  my  opinion,  to  their  duty.     While  that  bad 


{o)  5  Madd.  99  ;    1   Russ.       (h)  5  Ad.  &   El.  38 ;    see 
£82.  also  1 1  Sim.  636  ;  I  C1.&F.20. 
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1850.         practice  prevailed,  the  Court  gave  no  reasons,  but  only 

Dakbr       s^^^  ^^  ^^^^  case  has  been  argued  before  us  by  counsel, 

Tucker       ^^^  ^^  ^^^  °^  opinion  that  the  plaintiff  J.  G.  takes  an 

estate  for  life  under  the  will  and  codicils  mentioned 

therein/^   meaning,    chiefly,  the    second   and    fourth 

codicils. 

In  the  case  of  Blackbom  v.  Edgley,  as  reported  in 
the    excellent  edition  of  Pere  Williams^  Reports  by 
Messrs.   Morris,    Laivndes  and    Randall,   it    is    said 
(p.    606), — "  Here  being   a  limitation   upon    Hewer 
Edgley^s  death  to  his  sons,  and  after,  to  his  daughters, 
the  following  words,  ^  if  i/ett^er  £rf^/ey  should  die  with- 
out issue,'  must  be  intended  if  he  should  die  without  such 
issue.     And  as  to  what  had  been  argued,  that  unless 
these   words  were  to  create  an  estate   tail   in  Hewer 
Edgley,  his  son's  daughters  could  not  take,  it  did  not  ap- 
pear the  testator  intended  Hewer  Edgley^s  son's  daugh- 
ters should  take,  for  he  might  think  that,  on  Hewer 
Edgley^s  dying  without  issue  male,  his  name  and  family 
would  be  determined,  for  which  reason  he  might  limit 
it  over  to  the  daughters  of  Hewer  Edgley  himself;   be- 
sides, the  son  of  Hewer  Edgley  would  be  tenant  in  tail, 
and,  when  of  age,  might,  by  docking  the  entail,  pve 
the  premises  to  his  daughters." 

With  respect  to  the  case  of  Doe  d.  Bean  v.  HaJiey  (c), 
upon  which  great  reliance  has  been  placed,  both  in  the 
argument  in  the  Court  below,  and  in  the  argument  here, 
less  here  perhaps  than  below,  I  have  certainly  to  ob- 
serve, with  respect  to  the  argument  in  the  Court  below, 
that  I  have  seldom  seen  any  case  more  ably  argued  on 
both  sides,  as  reported  in  the  Irish  Equity  Reports(</). 
Tiie  judgment  also  is  deserving  of  very  great  commen- 


> 


(r)  8  Ter.  Rep.  5.  (rf)  11  Ir.  Eq.  Gas.  104. 
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dation :  it  is  a  most  excellent  and  elaborate  judgment. 
The  case  of  Doe  v.  Halley  is  commented  upon  by  the 
learned  counsel^  and  in  order  to  shew  that  it  ought  to 
make  no  difference  in  the  deciiSiion  of  this  case^  for 
which  it  was  cited.  Doe  v.  Halley  is,  in  my  opinion, 
ably  got  rid  of,  and  shewn  not  to  apply  to  the  case  at 
bar.  I  need  not,  therefore,  further  refer  to  It,  nor  to 
the  case  of  Bamfield  v.  Topham  (a),  and  other  cases 
which  I  had  intended  to  comment  upon  ;  so  much 
rests  upon  the  cases  of  Graves  v.  Hicks  and  Black* 
bom  V.  Edgley,  that  I  shall  not  detain  your  Lord- 
ships by  referring  to  the  other  cases. 

Upon  these  grounds,  and  mainly  upon  my  construc- 
tion of  the  terms  of  this  gift  to  which  the  authorities 
lend  weight,  no  doubt,  but  which  seem  to  me  almost 
superfluous  irom  what  appears  to  me  to  be  so  manifest 
a  propriety  in  that  construction,  I  have  arrived  at  the 
same  conclusion  as  my  noble  and  learned  friend  (Lord 
Cottenhatn),  and  at  the  same  conclusion  as  the  Court 
below.  I  am  of  opinion  that  John  Baker  took  an  es- 
tate for  life  only,  notwithstanding  the  terms  of  the  gift 
over,  and,  therefore,  that  the  decree  of  the  Court  below 
ought,  by  your  Lordships,  to  be  afi&rmed. 
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The    appeal   was  accordingly   dismissed,    and    the 
decree  affirmed,  with  costs. 

(fl)  I  P.  Wins.  64. 
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1850.        Patrick  M^Gregor^  and  Cordelia^  \ 

July  9  12.20       hi.  Wife        -  -  -  .   |  ^/?P^«««^. 

and  J>i.  "' 

Thomas   Topham,   and   Eliza  Hen-  ^ 

RiETTA^  his  Wife,  and  Joseph  Ar-    yRespondenis. 
RowsMiTH^  and  John  Topham         -  J 

Eqiutjf,  There  is  no  absolute  rule  in  a  Court  of  Equity  requiring  that 

Hd^-at'la  Court,  as  of  course,  to  grant  a  second  trial  in  an  issue  of 

New  Trial,  devisavit  vet  non,  when  the  first  trial  has  terminated  against 

the  heir  at  law,  if  the  Judge  in  Equity  is  satisfied  that  no 
new  light  can  be  thrown  on  the  subject  by  a  further  in- 
Testigation. 
Though  there  may  be  an  outstanding  legal  estate,  which  com* 
pels  the  heir  at  law  to  come  into  equity,  he  cannot,  on  that 
account,  claim  a  right  to  have  the  issue  tried  a  second 
time,  if  the  Court,  in  the  exercise  if  its  discretion,  should 
deem  the  first  verdict  satisfactory. 
In  every  such  issue  the  Court  of  Equity  requires  that  all  the 
attesting  witnesses  to  a  will  shall,  if  it  is  possible  to  pro- 
cure their  attendance,  be  examined. 
Circumstances  under  which  the  Court  of  Equity,  in  the  exer- 
cise of  its  discretion,  was  held  properly  to  have  refused  a 
new  trial. 


rn 


1  his  was  an  appeal  against  a  decree  of  the  Vice 
Chancellor  Wigram  (a),  refusing  a  new  trial  of  the 
issue  which  had  been  tried  in  this  case,  and  which  re- 
sulted in  a  verdict  for  the  respondents. 

Richard  Wrightson^  late  of  Cockerton  House,  in  the 
county  of  Durham^  who  was  beneficially  entitled  under 
the  will  of  his  aunt,  Mrs.  Nanny  Garth,  to  certain 
freehold  and  copyhold  estates  then  vested  in  trustees^ 
died  at  his  residence  there,  on  the  29th  of  Aprils  1830, 

{u)  3  Hare,  468-496. 
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without  issue.  His  widow  Eliza  Henrietta^  now 
one  of  the  respondents^  took  possession  of  his  property. 
She  claimed  to  be  entitled  to  all  his  real  and  personal 
estates^  in  virtue  of  a  will  alleged  to  have  been  made  by 
him  on  the  29th  of  December,  1829,  by  which  he 
devised  all  his  freehold  and  copyhold  estates  whatsoever 
to  the  said  ^^  Eliza  Henrietta^  her  heirs,  sequels  in 
right,  executors,  administrators  and  assigns,  &c/* 
The  appellant  Cordelia  McGregor,  was  the  sister  of 
Bichard  Wrightson,  and  claimed  to  be  his  heiress  at  law. 
She  had  some  time  before  married  the  other  appellant, 
Patrick  AP  Gregory  against  the  will  of  her  brother,  and 
had,  since  that  marriage,been  living  at  variance  with  him. 
Her  general  residence  had  been  in  Scotland,  but  she  had 
occasionally  been  in  England,  and  in  the  year  1837  was  at 
Darlington,  where  the  respondents  lived,  and  received 
certain  monies  due  under  the  will  of  a  Mr.  Michael 
Hardcastle,  to  Mrs.  M^Gregor^  as  one  of  the  grand- 
children of  a  Mr.  John  Hardcastle.  On  that  occasion 
they  executed  a  release  to  the  trustees  of  Mr.  Michael 
Hardcastle's  estate,  upon  payment  of  the  amount  due 
to  Mrs.  McGregor  alone,— a  fact  which  was  much  relied 
on  by  the  respondents,  as  shewing  that  the  appellants 
did  not,  at  that  time,  cast  any  doubt  on  the  will  of 
Richard  Wrigfttson,  for  if  tliey  had  done  so,  they  would 
have  claimed  for  Mrs.  McGregor  the  amount  due  to 
her  brother,  Richard  Wrightson^  as  well  as  that  which 
was  due  to  herself. 

On  the  30th  of  July,  1842,  the  appellants  filed  a  bill  in 

Chancery  against  the  respondents,  impeaching  the  vali- 

dityof  the  will  of  Richard  Wrightson,  and  claiming  his 

property  for  his  sister  Cordelia,  as  heiress  at  law.   The 

property,  which  chiefly  consisted  of  lands  and  tenements 

of  the  manor  of  Bondgate  in  Darlington,  in  the  county  of 


1850. 


McGregor 

r. 
TOPHAM 

and'otben. 
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V. 
TOPHAM 

and  othera. 


Durham,  had  in  the  meantime  been  made  the  subject 
of  settlement  on  the  marriage  of  Mrs.  Wrighison  with 
Thomas  Topham,  under  a  deed  dated  on  the  15th  of 
December,  1831^  and  the  legal  estate  therein  was  vested 
in  the  respondents  JlrrowsmUh  and  •/ohn  Topham,  as 
trustees  imder  the  settlement.  The  bill  was  therefore 
filed  against  Tapham  and  his  wife^  and  the  two  trustees^ 
and  alleged  that  the  will  was  either  not  signed  by 
Bichard  Wrightstm  at  all^  or  was  signed  by  him,  not 
on  the  29th  of  December,  1829,  but,  about  the  latter 
end  of  the  month  of  March,  or  the  beginning  of  Jpril 
1830,  and  that  Richard  Wrigktaon  had  at  that  time 
become  wholly  incapable  of  self  government  in  conse- 
quence of  using  in  excess  wines  and  spiritous  liquors, 
in  the  use  of  which  he  had  been  encouraged  by  his 
wife  (the  respondent,  Mrs.  Topham),  by  ^^  positive 
directions  given  to  the  servants  never  to  allow  wine 
to  be  wanting,  day  or  night,  for  his  use,  but  always  to 
place  the  same  in  his  way*  and  in  a  convenient  place  for 
his  use  and  enjoyment.^^  The  bill  charged  that  by 
reason  of  habits  of  intoxication,  indulged  in  towards 
the  end  of  the  year  1829,  and  the  beginning  of  the  year 
1830,  his  mind  became  so  seriously  affected  as  to  ren- 
der him  totally  incapable  of  giving  any  instructions 
for  a  will,  or  transacting  business  of  the  most  ordinary 
character,  and  that  this  was  especially  the  case  after 
the  hour  of  dinner,  and  that  in  fact  very  shortly  after 
the  month  of  March,  1830,  he  was  attacked  by  delirium 
tremens,  brought  on  by  previous  intemperance.  The 
bill  further  charged  that  no  instructions  were  ever  given 
to  the  attorney  or  solicitor  who  prepared  the  will,  by 
Richard  Wrightson  in  person,  but  that  the  same  were 
prepared  by  Eliza  Henrietta  JVrightson,  without  any 
communication  with  him,  and  that  no  draft  of  the  will 
was  ever  delivered,   or   read   over,    or   explained    to 
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Richard  Wrightaon,  but  was  prepared  by  the  directions 
of  the  said  Eliza  Henrietta  alone^  and  that,  if  ever  exe- 
cuted by  him,  was  executed  by  him  without  his  under- 
standing the  same,  and  at  a  late  hour  after  dinner,  and  at 
home,  when  he  was  in  a  helpless  and  senseless  state, 
and  labouring  under  extreme  inebriation ;  and  further 
that  the  name  purporting  to  be  his  signature  was  not 
his  signature,  but  was  a  forgery. 

The  respondents  by  their  answer  denied  all  the 
allegations  and  charges  in  the  bill ;  averred  that  the  will 
was  made  on  the  29th  of  December y  1829,  and  while 
Hichard  Wrightson  was  of  sound  and  disposing  mind, 
memory  and  understanding,  and  set  out  the  will,  which 
was  very  short,  and  was  written  on  a  single  sheet  of 
paper,  and  was  alleged  to  have  been  ^^  signed  and  sealed 
by  Richard  Wrightson,^^  and  was  attested  by  Francis 
Mewbum,  George  Hind,  and  Jane  Fenny"  The  answer 
alleged  the  will  to  have  been  made  after  tea,  upon  a 
day  when  Mr.  Mewbum,  the  solicitor  who  prepared  it, 
had  spent  the  day  with  the  testator  for  the  purpose  of 
arranging  his  affairs,  and  when  they  had  dined  to- 
gether as  early  as  three  o^ clock,  and  had  taken  only  two 
or  three  glasses  of  wine  each  after  dinner. 

The  cause  came  on  to  be  heard  before  Vice  Chancellor 
Sir  James  Wigramy  on  the  11th  oi  January,  1844,  when 
the  appellants  having  proved  that  Cordelia  McGregor 
was  sister  and  heiress  at  law  of  the  deceased,  an  issue 
devisavit  velnon  was  granted,  and  further  directions  and 
costs  were  reserved.  An  application  was  afterwards 
made  by  the  appellants  to  change  the  venue  from  Dur- 
ham to  London,  or  Westminster,  as  they  alleged  that 
in  consequence  of  the  influence  and  connections  of  Mr. 
Mewbum,  they  could  not  have  a  fair  and  unprejudiced 
trial  at  the  Durham  assizes;  but  this  application  was 
refused.     The  issue  accordingly  came  on  for  trial  at 
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Durham  at  the  spring  assizes  of  1844^  and  after  a  trial 
which  lasted  three  days^  the  jury  returned  a  verdict  for 
the  plaintiffs  in  the  issue^  the  respondents  in  this  appeaL 
The  appellants  on  the  11th  oi  Novembery  1844,  moved 
before  Vice  Chancellor  Wigram,  for  a  new  trial ;  his 
Honour  refused  to  make  any  order  therein,  but 
directed  the  costs  to  be  costs  in  the  cause.  The  cause 
was  then  set  down  for  further  directions,  and  came  on 
to  be  heard  on  the  23rd  of  January,  1845,  when  the 
Vice  Chancellor  made  a  decree  dismissing  the  bill  with 
costs.    These  were  the  decrees  appealed  against. 


Sir  F.  Kelly  and  Mr.  R.  Palmer  (Mr.  Crompton  and 
Mr.  Milward  were  with  them),  for  the  appellant. 

There  is  no  principle  of  law  which  declares  that  one 
verdict  is  to  be  for  ever  and  finally  binding  on  an  heir 
at  law.  On  the  contrary,  he  is  rather  favoured  than 
otherwise,  in  the  facilities  afforded  him  for  trying  the 
validity  of  any  will,  which  would  operate  against  him 
as  a  disherison.  If  there  was  not,  from  the  particular 
circumstances  of  the  case,  any  impediment  of  a  legal 
or  equitable  kind,  the  heir  at  law  would  be  at  liberty 
to  proceed  by  ejectment,  without  restraint ;  and  if  he 
failed  in  the  first  trial,  he  might  go  on  again,  subject 
only  to  the  restriction  of  costs,  and  the  interference  of 
an  equitable  restraint  agidnst  the  perpetual  repetition 
of  actions;  Bootle  v.  Blundell  (a).  But  for  the  legal 
impediment  occasioned  by  the  existence  of  an  out- 
standing legal  estate,  the  heir  at  law  would  be  under 
no  necessity  of  appealing  to  the  house  to  relieve  him 
from  the  consequences  of  this  judgment.  If  this  legal 
estate  was  not  outstanding,  a  new  ejectment  might  be 
brought ;  but  now  he  has  no  other  course  than  to  sippeal 
against  the  decree.      It  is  wholly  without  authority  or 

Ca)  19  Ves.  494. 


CASES  IN  THE  HOUSE  OF  LORDS. 


137 


principle^  that^  under  circumstances  such  as  exist  here^ 
a  new  trial  should  be  refused.  The  heir  at  law  does 
not  ask  to  reverse  the  decision  of  the  Court  below^  so  as 
to  have  a  decision  on  the  will  itself  in  her  favour^  but 
she  claims  to  be  allowed  the  advantage  of  a  new  trials 
in  order  to  enable  the  Court  of  Equity  to  decide  justly 
and  satisfactorily  on  the  merits. 

The  case  here  is  one  of  a  nature  to  justify  the  demand 
for  the  fullest  inquiry.  The  whole  case  of  the  will, 
which  is  to  dis-inherit  the  heir  at  law,  depends  on  the 
character  and  evidence  of  one  individual,  who  was  one 
of  the  attesting  witnesses  to  the  will.  All  the  acts  done, 
and  all  the  documents  attesting  them,  are  his.  On  the 
other  side  the  appellants  do  not  rest  merely  on  the  tes- 
timony of  a  single  witness,  but  on  that  of  the  other  two 
attesting  witnesses,  supported  by  the  evidence  of 
several  most  respectable  persons. 

The  principle   on  which  the  Vice  Chancellor  pro- 
nounced his  decision  on  the  application  for  a  new  trial 
is  thus  stated  in  his  judgment :  *^  Two  grounds  were 
pressed  upon  me  ;    one  was,  the  reluctance  of  this 
Court,  as  it  is  said,  to  bind  the  inheritance  by  a  single 
trial ;  the  second  was,  the  evidence  contained  in  the 
affidavits.     The  struggle  here  in  truth  was,  whether 
this  was  the  will  of  Mr.   Wrightson  or  not;  and  in 
trying  that  question,  it  is  extremely  difficult  to  under- 
stand why,  in  principle,  the  circumstance  that  the  sub- 
ject-matter of  the  suit  b  land,  should  make  any  diffe- 
rence in  the  question,  whether  the  Court  is  to  be  satb- 
fied  with  the  verdict  or  not.^^     Now  the  principle  on 
which  the  appellants  assert  that  they  are  entitled  to  a 
new  trial  is,  not  merely  that  the  subject  is  land,  but 
that  there  is  an  outstanding  term  which  prevents  them 
from  having  the  same  advantages  as  ordinary  heirs  at 
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law*    And  this  reason  is  the  stronger  in  the  present 
case^  because  the  respondents  here  are  the  parties  by 
whom  that  outstanding  l^al  estate  has  been  created. 
But  for  this  an  ejectment  might  be  brought,  and  the 
result  would  not  be  made  to  depend  on  a  single  trial. 
The  cases  of  Gampertz  v.  Amdell  {a),  and  Wright  t. 
Tatham  (b),  shew  the  anxiety  of  the  Courts  not  to  be 
bound  by  one  trial,  where  the  result  of  that  trial  is  not 
perfectly  satisfEtctory.   The  latter  case,  where  there  were 
proceedings  both  at  law  and  in  equity,  is  very  impor- 
tant for  that  purpose.    And  in  Locke  ▼•  Colman  (c). 
Lord  Chancellor  Cottenham  held  that,  in  cases  in  whidi, 
but  for  the  existence  of  a  trust,  the  title  to  real  pro- 
perty would  be  tried  at  law,  and  a  party  would,  conse- 
quently, have  repeated  opportunities  of  trying  it,  the 
Court  of  Chancery  would  be  unwilling  to  bind  the 
rights  of  the  parties  by  a  single  trial,  especially  when 
it  appears  that  more  light  will  be  thrown  upon  it  by 
another  trial.     The  principle  on  which  Courts  of  Equity 
proceed  in  such  cases  is  stated  by  Lord  Hardwickey  in 
Stace  V.  Mabbot  (d),  to  be  this,  that  they  direct  a  trial 
at  law  to  inform  the  conscience  of  the  Court,  and  if  one 
trial  is  not   such   as  to   satisfy  the  Court,  and  give 
grounds  to  found  a  decree  upon,  it  will  grant  a  new 
trial.     The  principles  thus  stated,  and  acted  upon  in 
these  cases,  apply  to  the  present,  and  the  case  of  Stace 
V.  Mabbot  is  all  the  stronger,  because  there  Mr.  Justice 
Foster,  who  first  tried  the  cause,  had  declared  himself 
satisfied  with  the  verdict. 

[Lord  Brougham.  —  But  Lord  Hardwicke  says 
there  (e),  ^^  the  Judge  has  declared  he  is  well  satisfied 
with  the  verdict,  and  if  nothing  appeared  to  me  but 

(a)  4  Myl,  &  Cr.  449.  (c)  2  Myl.  &  Cr.  42. 

(6;  1  Ad.  &  El.  3  ;  7  Ad.  &      ((/)  2  Ves.  552. 
El.  313  ;  5  CI.  &  F.  670.  (e)  Id.,  654. 
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what  appeared  to  him  thereon^  I  think  I  should  have 
been  of  the  same  opinion  with  him.  My  opinion^ 
therefore^  in  granting  a  new  trials  is  grounded  upon 
new  evidence^  which  was  not  before  the  jury  there,  and 
which  is  material/'] 

The  case  of  Pembertan  v.  Pemberton  {f),  is  an  in- 
stance where  the  discretionary  power  of  the  Court  was 
fully  applied^  and  where  three  trials  took  place  before  the 
conscience  of  the  Court  was  satisfied  with  the  result. 
The  Lord  Chancellor  fEldon)  there  said  (g),  "  the 
ground  upon  which  my  opinion  that  a  new  trial  ought 
to  be  granted  in  this  cause,  rests,  is  one  that  cannot,  in 
the  least  degree,  prejudice  the  conclusion  to  which  the 
Court  ought  to  come.  My  opinion  is  not  founded  on 
the  supposition  that  the  verdict  is  wrong  or  right ;  nor 
does  it  interfere  with  that  conclusion  which,  upon  sub- 
jects of  this  nature,  I  take  to  be  entirely  with  the  jury, 
giving  due  attention  to  the  topics  of  law  properly  sta- 
ted by  the  Judge.  That  is  particularly  proper  in  a  case 
where  a  Court  of  Equity  is  dealing  with  a  will  3  as  to 
which  the  administration  of  Equity  is  very  different 
from  that  in  other  cases,  upon  most  of  which  this  Court 
has  jurisdiction  to  determine  upon  inference  of  fact,  as 
well  as  doctrine  of  equity.  But  the  authority  to  de- 
clare what  is  and  what  is  not  a  man's  last  will,  is  de- 
nied to  this  Court.''  His  Lordship  afterwards  ad- 
ded (A),  ^^  I  do  not  think  this  question  has  been  suffi- 
ciently tried.  This  Court,  though  it  cannot  controul 
the  conclusion  of  a  jury  upon  a  will,  must  take  care 
that  the  cause  shall  be  fully  and  satisfactorily  tried." 
Unless  the  rule,  thus  clearly  laid  down,  is  disregarded. 


1850. 
McGrboor 

V, 
TOPHAII 

and  others. 


(/)   13  Ves.  290. 
ig)  Idr297. 


(h)  Id.  299. 


140  CASES  IN  THE  HOUSE  OP  LORDS. 

1850.         the  judgment  of  the  Court  below^  refusing  a  new  trial, 
M^^GRBGoa    must  be  reversed. 

V. 
TOPHAM 

aod  uihcrs.        j^^  Attorney  General  (Sir  /.  Romilly)  and  Mr.  Bacm 
(Mr.  Smythe  was  with  him),  for  the  respondents : 

Delay  is  the  only  object  of  this  appeal ;  delay^  from 
which  the  respondents  have  already  suffered  severely, 
in  the  loss  by  death  of  several  of  their  witnesses.     The 
appellants  in    1837  were  at  Darlington^  and  knew  all 
that  had  .been  done,  but  did  not  make  any  complaint, 
and  may  be  said,  in  some  measure,  to  have  recognised 
the  existing  state  of  things.     '^They  did  not  file  any  bill 
to  impeach  the  right  of  the  respondents  till  1842.     In 
that  interval  four  persons  died,  whose  testimony  would 
have  been  most  important  for  the  respondents.     The 
Vice  Chancellor  alluded  to  this  delay  as  one  of  the  cir- 
cumstances in  the  appellants'  own  conduct  which  dis- 
entitled them  to  any  relaxation  of  the  rules  of  the  Court 
in  their  favour.     The  only  witness  who  can  now  speak 
directly  to  the  preparation  of  the  will,  is  Mr.  Mewburliy 
and  if  he  should  die,  it  is  not  possible  to  say  in  what 
position  of  difficulty  the  respondents  would  be  placed. 
Under  such  circumstances,  the  Vice  Chancellor  rightly 
exercised  the  discretion  which  is  vested  in  him,  and  his 
decision  is  in  accordance  with  all  the  previous  cases. 
Even  those  which  have  been  cited  on  the  other  side, 
only  shew  that  Courts  of  Equity  are  not  bound  by  the 
same  strict  rules  as  Courts  of  law,  but  may  grant  re- 
peated new  trials,  if  the  verdicts  given  do  not  satisfy 
the  conscience  of  the  Court.     Here  the  verdict  given 
did  satisfy  the  Vice  Chancellor.     [Several  parts  of  bis 
Honor's  judgment,  which  was  fully  set  forth  in  the  ap- 
pendix to  the  appellant's  case,  were  here  refertred  to  in 
support  of  this  argument.] 
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There  is  no  case  which  declares  that  the  claim  of  an 
heir  at  law  shall  not  be  bound  by  the  result  of  one  trial. 
Lord  Chancellor  Erskine,  in  fF/iite  v.  Wilson  (i),  de- 
clared that  there  was  no  rule  to  that  effect.     Tatham  v. 
Wright  (k),  shews  that  the  heir  at  law  here  might  have 
filed  a  bill  to  prevent  the  devisee  from  setting  up  the 
outstanding  legal  estate  as  a  bar  to  the  heir  proceeding 
by  ejectment.     If  so^  then  the  main  ground  of  the  pre- 
sent application  fails.     Wilson  v.  Beddard  fl)j  which 
was  a  case  most  carefully  considered^  establishes  that 
the  heir  at  law  is  not  entitled^  as  of  course^  to  have  a 
second  trial  of  an  issue  devisavit  vel  nan,  and  Man  v. 
JRicketts  {m)y  was  a  case  where^  from  his  own  miscon- 
duct the  heir  at  law  lost  the  right  to  have  the  validity 
of  a  will^  which  he  disputed^  tried  at  law  by  an  issue^  and 
having  acted  on  the  trusts  of  that  will  for  years^  he 
was  refused  an  issue  to  try  even  the  question  of  par- 
cels.    The  case  of  0^ Connor  v.  Malone  {n)  is  a  case 
which  establishes^  that  where  an  issue  has  been  granted 
and  tried^  the  granting  of  a  new  trial  is  a  mere  matter 
of  discretion^  depending  on  the  question  whether  the 
mind  of  the  Judge  in  the  Court  of  Equity  is  or  is  not 
satbfied  with  the  first  trial.     It  is  clear^  therefore^  that 
there  is  no  such  rule^  as  that  the  inheritance  cannot  be 
bound  by  a  single  trial. 

[Lord  Brougham. — You  say  there  is  no  such  rule ; 
well^  suppose  there  is  not^  then  it  is  matter  of  discre- 
tion. The  heir  at  law^  if  there  is  not  an  outstanding 
legal  estate^  would^  without  appealing  for  any  assis- 
tance^ have  the  right  to  take  a  fresh  proceedings  and 
get  a  second  trials  and  as  many  more  as  he  could^  until 

Ci)   13  Ves.  87.  (/)  12  SymoDs,  5^8. 

{k)  2  Rubs.  &  Myl.  1  ;  5  CI.     (m)  7  Beav.  93. 
k  Fin.  670.  (n)  6  CI.  &  Fin.  572. 
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the  Court  of  Equity^  on  a  bill  filed  to  quiet  the  posses- 
sion^ made  a  decree  against  him.  That  is  the  point  of 
pressure  I  have  felt  throughout.  Tou  must  get  rid  of 
it^  not  by  proving  that  there  is  no  such  rule^  but  by 
shewing  that  it  is  a  matter  of  discretion^  and  that  cir- 
cumstances may  justify  the  refusal  of  the  application.] 

Lord  Keeper  Northingtony  in  the  case  of  The  Earl 
of  Darlington  v.  Bowes  (o),  on  a  matter  of  this  kind 
coming  before  him^  ^^  inquired  if  there  was  any  instance 
of  a  decree^  where  the  inheritance  would  be  absolutely 
bounds  being  made  upon  one  verdict  only.  Observing 
that  he  thought  there  were  some  old  ones^  and  that  if 
any  could  be  founds  he  would  certainly  refuse  the  pre- 
sent motion'^  (that  was  for  a  second  trial)^  ^'  but  none 
having  been  produced^  the  motion  was  granted/'  And 
in  Wake  v.  Conyers  (p),  referring  to  what  he  bad  done 
in  the  previous  case^  he  observed^  ^^  I  am  determined 
if  any  such  case  should  ever  come  before  me  again^  to 
consider  it  in  a  different  lights  and  to  have  the  matter 
more  fully  inquired  into^  and  prevent^  if  possible^  an 
expence  which  is  a  reproach  to  the  law.''  What  Lord 
Northington  there  intimated  as  the  inclination  of  his 
mind^  has  since  been  declared  by  Lord  Cottenham,  in 
Locke  V.  Colmany  to  be  the  rule  of  Courts  of  Equity. 
In  these  courts  it  is  a  matter  of  discretion  whether  a 
second  trial  shall  be  had. 

[Lord  Brougham. — ^The  right  of  a  person  to  have  one 
trial  on  an  issue^  to  determine  the  validity  of  a  will, 
rests  on  a  reasonable  foundation^  but  not  to  be  bound 
by  the  result  of  it  is  not  reasonable.] 


^ 


Mr.  R.  Palmer,  in  reply. 

It  is  important,  first  of  all,  to  see  whether  there  is 
or  is  not  a  rule  applicable  to  a  case  of  this  kind.     All 


(o)  1  Eden,  270. 
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the  cases  tend  to  support  the  proposition  that  there         ^8^- 
is  a  general  principle  opposed  to  the  refusal  of  a  new    M^Grkgor 
trial  in  such  a  case,  and  opposed  to  deciding  the  rights      Topham 
of  the  heir  at  law  by  one  verdict.     It  is  impossible  here     *^^  oihcr«. 
to  take  any  other  course  than  that  of  trying  the  question 
by  an  issue,  and  then  it  must  be  recollected  that  the 
appellants  here  alleged  that  they  have  other  materials 
besides  those  which  on  the  first  trial  were  submitted 
to  the  consideration  of  the  jury ;   so   that  this   case 
comes  within  the  observation  made  by  Lord  Hardwicke 
in  Stace  v.  Mabbot.     If,  under  such  circumstances,  the 
House  should  refuse  the  appellants  the  opportunity 
of  agun  trying  the  question,  the  House  would  assume 
and  exercise  the  functions  of  a  jury,  and  would  in  fact 
be  deciding  on  the  validity  of  the  will.     Yet  Lord  Eldon 
has  said  that  the  power  to  do  that  is  denied  to  a  Court 
of  Equity,  Pemberton  v.  Pemberton  (a).     It  is  no  doubt 
true,  as  stated  by  Lord  Cottenham  in  Locke  v.  Colman  (i), 
that  ^^in  a  Court  of  Equity  it  is  a  matter   of  dis- 
cretion whether  a  second  trial  shall  be  had,'^  but  then 
that  discretion  is  not  to  be  eitercised  arbitrarily,  for  that 
learned  judge  immediately  adds,  ^^  but  in  exercising  that 
discretion,  this  Court  may  properly  have  regard  to 
what  would  have  been  the  rights  of  the  parties  at  law, 
and  is  therefore  unwilling  to  bind  the  rights  by  a  sin- 
gle trial/'    The  appellants  here  ask  the  House  to  have 
regard  to  what  would  have  been  these  rights  at  law, 
and  to  grant  another  trial  of  this  issue.  The  cases  already 
quoted  for  the  appellant,  decided  by  the  three  of  the 
greatest  judges  that  ever  sat  in  equity,  Lord  Hardwicke 
Lord  Eldon,  and  Lord  Cottenham,  establish  that  equity 
will  not  allow  the  existence  of  an  outstanding  legal 
estate  to  put  the  heir  at  law  in  a  worse  position  than  a 
devisee.    A  suit  in  equity  is  not  the  proper  form  to 
(a)  13  Ve«.  297.  (A)  2  Myl.  &  Cr.  45. 
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1860.         determine  the  validity  of  a  will  relating  to  the  legal 
McGregor    estate:  that  jurisdiction  exists  elsewhere,  and  therefore 
TopHAM       equity  will  not  be  drawn  in  to  decide  absolutely  and 
and  others,     irrevocably  on  its  validity.     Another  principle  is  that 
it  would  be  contrary  to  all  equity  to  make  a  mere  ac- 
cident, entirely  collateral  to  the  rights  of  either  party, 
give  one  of  them  a  decided  advantage  over  the  other 
m  trying  the  question   of  the  validity  of  a  will.     In 
Stace  V.  Mabboty  Lord  Hardwicke  thought  the  general 
rule  was  sufficient  to  make  it  his  duty  to  grant  another 
trial.     It  is  true  that  in  Pemberton  v,  Pembertan  (a), 
the  Judge  was  not  satisfied  with  the  first  verdict,  and 
so  far  that  case  appears  unfavourable  to  the  appellants ; 
but  the  Vice  Chancellor,  in  this  case,  did  not  deal  with 
the  principle  on  which  that  case  really  depended,  and 
which  was  there  explained  by  Lord  Eldon  (6),  to  be  this, 
that  the  heir  was  to  be  restored  to  the  right  of  proceed- 
ing as  in  successive  ejectments,  without  having  that 
right  improperly  restrained  by  extraneous  circumstances. 
Reliance  has  been  placed   on  the  case  of    Wright  y. 
Tatham  {c)  ;   but  that  case  shews  most   strongly  the 
benefit  of  more   than  one  hearing,  and  the  evil  that 
would  have  followed  had  one  trial  been  taken  to  be 
decisive.     And  there,  it  is  to  be  observed,  that,  as  to 
some  part  of  the  property  at  least,  it  does  not  appear 
that  there  was  any  outstanding  legal  estate,  and  conse- 
quently as  to  that  there  could  be  proceedings  by  eject- 
ment, and  several  trials  took  place.    Man  v.  Rickeiis  (d), 
is  not  an  authority  for  the  argument  here;  for  in  that  case 
the  heir  at  law  had  himself  proved   the  will,  and  had 
acted  on  it,  and  consequently  had  estopped  himself  by 
his  own  acts  from  demanding  an  issue.     And  Bootle  v. 

(a)  13  Ves.  290.  (c)  2  Ross.  &  Myl.  I ;  6  CI. 

<6)  Id,  298.  &  Fin.  670. 

(c/)  7  Beav.  9". 
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Bbmdell  (e),  is  likewise  inapplicable^  because  there  the 
heir  had  in  reality  abandoned  the  case  when  he  declined 
to  call  all  the  attesting  witnesses*      Lord  Eldon  deci- 
ded that  case  on  what  was  done  by  the  client  himself^ 
at  the  time  of  the  trial,  observing  (/),  'Hhe  rule  of 
this  Court  to  have  all  the  witnesses  examined,  is  not, 
by  any  means,  a   technical   rule/^      And    Wilson  v. 
Beddard  (g),   cannot  be  relied   on   here  by  the  res- 
pondents, for  in  that  case  the  Vice  Chancellor  refused 
a  new  trial  on  the  ground  that,  on  looking  at  all  the 
circumstances  of  the  case,  he  was  satisfied  with   the 

verdict. 
Then  as  to  the  circumstances  of  the  case  which  may 

<^ect  the  discretion  of  the  Court.     The  appellants  had 
Qo  dealings  in  1837  with  the  respondents  as  to  the  real 
estate,  but  were  only  in  Darlington^  on  a  matter  rela- 
ting to  the  personal  estate  of  another  relative.     What 
%e  appellants  did  with  relation  to  the  personal  estate 
Of  Mr.  Michael  Hardcastle,  will  not  affect  there  rights 
^%  to  the  real  estate  of  Richard  Wrightson.    Then  as  to 
'^^y,  where  the  circumstances  shew  equity,  mere  delay 
'^vill  not  be  a  bar  to  it. 

On   the  two  broad  principles  of  Courts  of  Equity, 

first,  that  the  Courts  will  not  conclude  the  rights  of  an 

\jQi  at  law  by  a  single  trial,  when,  if  there  was  not  an 

€>atstanding  legal  estate,  he  might  proceed  at  law,  and 

take  the  opinion  of  more  than  one  jury,  and,  secondly, 

that  no  imputation  of  erroneous  conduct  on  the  part 

of  persons  who  appear  entitled  to  certain  rights,  will 

deprive  them  of  the  right  to  insist  on  enjoying  the 

ordinary  remedies  of  lawful  clamants,  this  House  will 


1860. 
M<^Grbgor 

V. 

ToPHAlf 

and  others. 


(e)  19  Yes.  494. 


{/)  Id.,  502. 


(^)  12  Sim.  28. 
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reverse   the  decision  of  the  Vice  Chancellor^  and  will 
grant  a  new  trial. 

Lord  Brougham : 
This  was  an  appeal  from  an  order  of  Vice  Chancellor 
Wigramy  refusing  a  new  trial  of  an  issue,  devistwit  vel 
nouy  directed  to  try  the  validity  of  the  will  of  Richard 
Wrightaony  deceased.  Tour  Lordships  have  heard  the 
case  at  very  great  length,  and  argued  with  much  ability 
as  well  as  industry  by  the  learned  counsel  on  either 
side  ;  and  the  case  certainly  is,  in  some  respects,  of  a 
distressing^  if  not  also  of  a  perplexing  nature ;  for  the 
question  is  not  merely  the  ordinary  one,  whether  the 
instrument  purporting  to  be  a  will  is  really  such  or 
not,  but  also  whether  a  person  of  mature  age,  who  had 
been  the  greater  part  of  his  life  in  the  profession  of  the 
law,  who  had  been  employed  as  an  attorney  and  solici- 
tor by  respectable  clients,  had  clerks  to  learn  the 
practice  of  the  law  under  him,  had  mixed  in  society 
with  a  great  variety  of  persons,  including  many  of  great 
consideration  in  the  county  palatine  of  Durham,  and 
who  had  filled  such  a  station  that  there  were  few 
solicitors  in  that  part  of  the  country,  certainly  none  in 
his  neighbourhood,  more  respected ;  the  question  is, 
whether  a  person  of  this  description,  has  or  not  com- 
mitted perjury  and  forgery,  that  is  to  say,  has  been  the 
principal  party  to  the  fabrication  of  a  will,  to  give  the 
estate  of  the  deceased  to  his  widow,  and  to  the  dis- 
herison of  the  heir  at  law,  and  after  having  fabricated 
the  will,  got  the  wife  (for  that  is  the  suggestion)  to 
write  the  name  of  her  husband,  he  sitting  in  a  chair 
in  a  state  of  stupefaction  from  drink  or  sleep,  and  then 
got  his  servants,  respectable  for  persons  in  their  station, 
but   much   more  ignorant   of  such  matters   than  the 
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attorney^  to  attest  the  instrument  as  witnesses  together         1850. 
with  himself^  and  finally  defended  his  forgery  by  per-    m^rkoor 
jury,  swearing  falsely  when  examined  on  the  trial,  that      t^pham 
the  instrument  which  he  had  fabricated  was  the  genuine    and  others. 
will  of  the  deceased. 

My  Lords,  that  is  the  first  question,  and  a  painful 
one  it  surely  is,  if  there  is  any  evidence,  even  leading 
to  a  grave  suspicion,  that  such  a  proceeding  could  have 
taken  place.  But  the  embarrassment  becomes  great, 
when,  in  the  next  place,  we  find  that  in  this  case  the 
evidence  is  conflicting,  and  that  if  you  cannot,  upon  the 
whole,  believe  in  the  guilt  of  Mr.  Mewbum^  if  you  are 
satisfied  upon  the  evidence,  as  well  as  upon  all  the 
probabilities  of  the  case,  that  he  has  not  committed  the 
firaud  and  perjury,  then  you  are  driven  to  consider  how 
the  case  for  the  appellant,  the  plaintiffs  below,  can 
have  been  supported,  not  by  circumstantial  evidence, 
but  by  the  direct  testimony  of  the  other  two  witnesses, 
George  Hind  and  Jane  his  wife,  without  false  swearing 
on  their  part,  for  it  is  not  easy  to  avoid  casting  this 
heavy  blame  upon  them,  in  proportion  as  you  relieve 
Mr.  Mewbum  from  it. 

All  Judges  (as  I  threw  out  at  the  close  of  the  hear- 
ing), in  the  exercise  of  their  high  office,  and  indeed 
not  only  Judges,  but  all  Christian  men,  ought,  in  common 
charity  due  from  one  fellow  creature  to  another,  to  take 
that  course,  if  it  can  correctly  and  justly  be  taken, 
which  shall  avoid  imputing  the  guilt  of  that  most 
horrid  crime  of  perjury  to  any  of  the  parties  whose 
conduct  comes  in  question ;  consequently,  a  stronger 
argument  can  never  be  adduced  to  a  court  or  a  jury 
in  any  case  of  conflicting  testimony  than  to  contend, 
^^  If  you  believe  A.  is  guilty  of  the  offence  charged,  you 
must  suppose  his  witness,  B.,  has  perjured  himself.'^ 

L  2 
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Such  a  consideration  naturally  embarrasses  the  tribunal 
to  which  the  argument  is  addressed^  and  accordingly^  re- 
lief is  sought  from  the  opposite  view.  Do  not  believe 
that  A.  is  guilty  of  this  offence,  for  if  you  do,  you  impute 
perjury  to  his  witness,  B.,  whereas,  if  you  believe  he  is 
not  guilty,  you  impute  perjury  to  no  one,  the  witnesses 
for  the  prosecution  having  only  mistaken  his  person. 
'i'hat,  in  the  course  of  my  long  experience,  both  at  the 
bar  and  on  the  bench,  has  been  the  argument  that  I 
have  always  found  to  be  the  most  powerful  in  obtaining 
a  conclusion  from  the  court  and  jury,  according  to  the 
contention  of  the  party  urging  it. 

I  therefore  regarded  this  case  again  and  ag^,  both 
during  the  argument  and  since  it  closed,  with  the 
greatest  anxiety,  in  order  to  find  whether  I  could  ad- 
vise your  Lordships  to  come  to  a  conclusion  upon  it 
which  should  impute  to  no  person  guilt,  almost  the 
greatest  that  a  man  can  commit.  But  I  grieve  to  say 
that  if  I  acquit  Mr.  Mewbum,  I  find  it  not  perhaps 
impossible,  but  difficult,  to  acquit  the  two  Hinds.  No 
doubt  it  may  be  said  that  they  had  no  interest  in  for- 
swearing themselves.  They  were  both  respectable 
persons  for  their  rank  of  life,  they  had  both  been  ser- 
vants of  the  late  Mrs.  Garth,  from  whom  by  will  the 
property  came  to  Mr.  Wrightsony  they  had  both  of 
them  been  long  in  her  service,  one  of  them  as  much  as 
fifteen  years,  they  had  each  received  under  that  lady^s 
will  a  legacy  of  1000/.,  and  therefore,  they  come  into 
Court  entitled  to  considerable  respect,  for  they  come 
forward  with  a  good  character ;  therefore,  if  this  had 
happened  recently,  instead  of  after  a  lapse  of  time,  we 
must  have  been  driven  to  the  painful  necessity  of  either 
believing  that  they  had  fabricated  their  story  for  the 
purpose  of  setting  aside  the  will,  or  that  the  will  was 
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fiabricated  by  Mr.  Mewbwm.  But  we  must  consider 
the  length  of  time  which  has  elapsed.  The  \vill  is  said 
by  the  one  party  to  have  been  made  in  December  1829^ 
the  others  say  it  was  not  made  till  March  or  April  1830. 
No  proceedings  were  taken  till  July  1842^  when  the 
bill  was  filed ;  and  the  witnesses  were  examined  in  1843^ 
on  interrogatories,  and  in  1844  at  the  trial. 

The  delay^  therefore,  of  thirteen  or  fourteen  years, 
which  had  so  taken  place,  may  truly  be  said  to  make 
no  little  diiFerence  in  the  case.  It  makes  a  great 
difference  with  respect  to  the  right  of  the  party  to  a 
new  trial,  which  he  now  demands ;  but  it  must  be 
admitted  also^  that  it  makes  a  difference  with  respect 
to  the  opinion  which  we  ought  to  form  upon  the  testi- 
mony of  the  Hinds;  for  though  it  would  have  been 
impossible  to  acquit  them  of  perjury,  had  they  been 
examined  de  recenti  facto,  we  know  that  great  varia- 
tions take  place  in  the  recollection  of  individuals  not 
accustomed  to  business,  more  especially  after  much 
gossiping  talk  has  been  had  in  the  neighbourhood  upon 
the  subject  on  which  they  afterwards  give  their  evi- 
dence. Suggestions  of  idle  or  of  designing  persons 
get  to  be  mixed  up  with  the  recollections,  which 
become  fainter  and  fainter,  till  at  last  their  own  fancy 
helps  to  mislead  them,  and  they  lend  themselves  to  sup- 
port a  false  case,  possibly,  without  incurring  the  guilt  of 
forswearing  themselves.  I  state  this  as  the  only  satis- 
fection  I  have  been  able  to  obtain,  in  looking  through  the 
details  of  this  case.  I  can  give  no  other  excuse  for  the 
conduct  of  these  persons  in  the  view  to  which  the  Court 
below  and  the  jury  have  both  come,  and  to  which  the 
learned  Judge  came  when  he  approved  the  verdict,  and 
the  view,  let  me  add,  to  which  I  have  come,upon  the  whole 
evidence.  Whether,  or  not,  there  should  be  a  new  trial. 


1860. 

M<^flEG0lt 

V. 

TOI'HAM 

and  others. 
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is  another  question^  turning  upon  other  considerationiy 
and  not  depending  entirely  upon  the  merits  of  the  caie 
as  presented  to  the  jury.  But  we  have^  first  of  all^  to 
consider  the  merits;  and  here  I  confess  that  I  am 
unable  to  get  over  the  radical  and  fundamental  impro- 
bability which  exists  in  the  contention  for  the  appd- 
lant^  namely^  that  if  the  verdict  is  wrongs  we  must 
charge  forgery  and  perjury  upon  a  person^  such  as, 
from  the  evidence^  I  have  described  Mr.  Mewhum  to 
be^ — a  professional  gentleman  so  universaUy  respected  in 
the  county^  that  the  parties  who  impeach  his  con- 
sent apply  to  have  the  venue  changed^  because^  as 
they  say,  all  the  special  jurors  in  Durham  must  be 
prejudiced  in  his  favour^  and  no  one  there  would  listen 
to  a  charge  against  him. 

This  is  of  itself  a  strong  reason  against  supposing 
it  likely  that  he  should  have  committed  these  grave 
offences.  But  what  shall  we  say  if  it  turns  out  that,  if 
he  did  it,  he  did  it  without  any  assignable  motive; 
because,  that  a  man  may  commit  an  offence  with  a 
view  to  profit  by  it,  is  a  thing  unhappily  not  impossi- 
ble from  the  weakness  and  the  wickedness  of  human 
nature ;  but  you  must  suppose  not  only  a  weakness 
and  a  wickedness  of  the  heart,  but  an  entire  weakness 
of  the  head  also,  if  he  has  committed  forgery,  and  then 
supported  it  by  perjury,  all  for  the  profit  of  another 
party  with  whom  he  had  no  connection,  except  that  of 
being  his  attorney  at  the  time  that  he  was  also  the 
attorney  of  the  testator.  This  converts,  as  it  seems  to 
me,  the  improbability  into  all  but  impossibility ;  be- 
cause, according  to  ordinary  observation  upon  man^s 
nature  and  their  conduct,  though  you  meet  with  too 
many  who,  to  benefit  themselves,  will  commit  an 
offence,   you    meet   with  none  who  will  commit  an 
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offence  to  benefit  others  without  the  least  interest  of         1850. 

^«  <>wn,  McG^GOR 

But  then  it  is  said,  you  may  suppose,  though  you  r^  *'* 
do  not  know  that  he  had  some  interested  motive,  a"«i  others. 
though  you  cannot  discover  what ;  and  we  are  desired 
to  speculate  on  some  possible  advantage  which  he 
might  have  proposed  to  himself,  and  which  no  attempt 
is  made, — even  by  suggestion  and  supposition, — to 
specify.  Some  such  motive  is  no  doubt  possible  to  be 
imagined ;  but  then  you  may  say  the  same  of  Hind  and 
his  wife.  The  only  argument  against  rejecting  their 
testimony  is  of  just  the  same  sort,  and  is  open  to  the 
same  answer.  Why,  it  is  said,  should  this  respectable 
servant  and  his  wife  join  to  commit  a  fraud,  or  to  swear 
so  rashly,  as  at  the  very  least  they  must  have  done,  if 
their  story  against  Mr.  Mewburn  is  not  true  ?  Why 
should  they  so  act,  if  they  had  no  motive,  except  to 
give  Mr.  Wright  son  the  property,  which  did  not  benefit 
them  at  all  ?  But  if  you  are  to  speculate  upon  an 
unknown  and  undefined  motive,— which  Mr.  Mewburn 
may,  by  possibility,  have  had, — if  you  are  to  fancy 
a  possible  interest,  of  which  you  have  no  proof  what- 
ever, you  may  just  as  well  fancy,  nay,  I  should  think  it 
rather  less  difficult  to  fancy,  some  lurking  interested 
motive  for  Hind  and  his  wife,  in  supporting  the  combi- 
nation or  the  plan,  or  whatever  you  choose  to  call  it, 
for  setting  aside  the  will,  after  they  had  subscribed  it 
as  attesting  witnesses  ;  so  that  the  same  argument  by 
which  you  are  to  get  rid  of  the  radical  difficulty  in  the 
case  for  the  appellant,  namely,  the  absence  of  motive 
on  the  part  of  the  HindSy  applies  with  at  least  equal, 
if  not  with  greater  force,  to  get  rid  of  the  imputation 
on  Mewburn. 

I    therefore    leave  this  supposition    entirely   out   of 
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1850.        Tiew^  and  rest  upon  the  great  improbability  of  the 
IVKG  RBGOR    appellant^B  case.    I  will  not  go  into  the  evidence  at  all| 
ToPHAM      I>^cau8e  I  am  satisfied^  for  the  reason  which  I  have 
and  <»thers.    giyen^  with  the  verdict  of  the  jury,  because  the  learned 
Judge  who  tried  the  cause  was  satisfied  with  that  ver- 
dict, and  because,  if  I  had  been  sitting  in  the  Court  cS 
Queen^s  Bench  upon  the  motion  for  a  new  trial  in  an 
ordinary  case  (as  I  stated  when  I  cut  short  a  part  of 
the  respondent's  argument,  reducing  it  to  the  point  of 
law,  to  which  I  am  now  coming,)  I  should  there  have 
refused  a  new  trial. 

The  only  question  remaining  is,  whether^  from  the 
circumstance  of  an  outstanding  legal  estate,  driving  the 
heir  at  law  into  a  Court  of  Equity,  and  no  ejectment 
being  competent  to  him,  we  ought  not  to  give  him,  by  a 
new  trial  of  the  issue,  the  same  benefit  which  he  would 
have  had  at  law  by  bringing  a  second  ejectment  at  his 
own  pleasure.  Ought  we,  for  such  a  reason,  to  vary  the 
ordinary  course  of  things,  and  disregard  the  rule  by 
which,  if  sitting  in  the  Court  of  Queen's  Bench  instead 
of  the  Court  of  Chancery,  the  Judge  would  be  guided, 
being  satisfied  with  the  verdict  ?  Ought  we  still  to  allow 
the  heir  to  take  further  proceedings  ?  Is  there,  in  the 
simple  fact  that  the  appellant  is  heiress  at  law,  sufficient 
to  make  your  Lordships  differ  from  the  Vice  Chan- 
cellor, and  grant  the  motion  which  he  refused  ? 

Now,  upon  the  best  consideration  which  I  have  been 
able  to  give  to  this  question,  regard  being  had  to  the 
grounds  upon  which  a  new  trial  is  asked,  I  am  of 
opinion  that  his  Honor  did  rightly  in  refusing  the  new 
trial;  that  there  is,  upon  the  whole,  not  sufficient  gpround 
for  the  application,  and,  consequently  that  the  order 
below,  with  the  decree  that  followed  upon  it,  must  stand. 
I  will  not  argue  the  question,  at  one  time  a  vexata 
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fumstio  in  Courts  of  Equity^  but  now  I  think  nearly         1850. 
settled^  whether  or  not  an  heir  at  law^  before  he  can  be   jvicGrbgor 
disinherited  by  wiD,  has  a  right  to  an  issue'.     I  will      Xqpham 
assume  for  the  present  that  it  is  clear  he  has  this  rights     snd  otliera. 
unless  special  circumstances  exists  as  great  lapse  of 
time  or  acquiescence^  or  an  adoption  and  acting  under 
the  instrument  in  question^  to  take  the  case  out  of  the 
ordinary  rule,  and  to  take  it  out  of  what  may  be  con- 
sidered as  all  but  the  peremptory  rule^  in  favour  of  the 
heir.    We  have  nothing  to  do  with  that  rule.    Here  the 
question  is,  whether  one  trial  having  been  granted  as 
of  rights  and  that  trial  having  led  to  a  verdict  against 
the  heir  at  law,  whether  or  not  we  should,  in  respect 
of  the  peculiarity  I  have  stated,  grant  a  second  trial. 

Now,  first,  I  will  observe  that  there  cannot  be  said 
to  be  any  rule  at  all  making  it  peremptory,  and  as  of 
course,  to  grant  a  second  trial,  when  the  first  trial  has 
terminated  against  the  heir  at  law,  and  for  this  plain 
reason  which  I  threw  out  at  the  hearing,  that,  if  it  was 
so,  there  would  be  no  end  of  the  proceedings,  for,  sup- 
posing the  event  of  the  second  trial  should  be  different 
from  that  of  the  first,  there  could  be  no  ground  what- 
ever for  refusing  a  third  trial.  Therefore,  I  think  that 
there  cannot  be  any  such  rule.  But  it  mi^ht  pos- 
sibly be  a  principle  of  procedure  generally  recognised. 
Then  how  do  the  authorities  and  the  cases  deal  with 
that  subject  ?  I  cannot  see  that  they  give  any  light 
which  is  at  all  decisive  in  favour  of  the  existence  of 
such  a  rule. 

I  refer  in  the  first  place  to  Locke  v.  Colman^  in 
which  I  find  that  my  noble  and  learned  friend,  the  late 
Lord  Chancellor,  lays  itdownthat  (a),  ^^It  is  sufficient  for 
the  purposes  of  this  case  to  say  that  the  Court  will  not 

(a)  2  Myl.  &  Cr.  46. 
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18.V).        bind  the  inheritance  by  the  result  of  a  single  trial/' 
McGregor    ^^^  ^^^  report  does  not  stop  there^  it  goes  on, ''  if^'^ 
TopHAM      *^**  ^®  provided,  '*  there  be  reason  for  believing  that  a 
and  others,     second  trial  may  afford  more  satisfactory  grounds  upon 
which  a  final  adjudication  of  the  rights  of  the  parties 
may  be  founded/'     Here  I  beg  to  correct  the  marginal 
note  which^  as  sometimes  happens^  is  wrongs- ^^ the 
Court  of  Chancery  is  unwilling/'  says  the  note^   '^  to 
bind  the  rights  of  the  parties  by  a  single  trial,  especially 
when  it  appears  likely^  that  more  light  will  be  thrown 
upon  the  subject  by  another  trial."     Now  "  especially'' 
is  not  the  dicium  of  the  Judge,  it  is  the  phrase  of  the 
learned  reporter,  and  it  makes  a  very  material  difference 
in  the  import  of  the   dictum.      It   makes    the    Lord 
Chancellor  say  he  will  not   bind  the  inheritance  by  one 
trial  generally,  but,  least  of  all,  where  new  light  is  to 
be   expected   from   a  second,   whereas   his    Lordship 
makes  the  existence  of  such  reasonable  expectation  a 
condition  precedent  as  it  were  of  granting  a  new  trial, 
and  does  not  state  it  only  intersively.     The  reason  why 
that  phrase,  *^  especially,"  has  been  added  in  the  mar- 
gin is,  that  in  the  remaining  part  of  the  case,  when  it 
comes  on  again,  something  is  said  which  has  been  im- 
ported  into   the  former  portion,  but  the  dictum  upon 
which  the  authority  rests  is  without  the  word  '^  espe- 
cially," and  gives  the  rule  as  I  have  stated  it.     In  the 
case  of  White  v.  Wilson  (A),  Lord  Erskiney  in  1806,  said, 
*^  I  should  be  vei^   sorrj'^  to  find  a  rule  in  this  Court 
that  there  must  be  a  second  trial  of  an  issue,  if  desired, 
without  any  ground  laid  for  it."     Then  comes  the  case 
of  Bootle  V.  Blundell  (c),  where  a  second  trial  was  re- 
fused; but  no  doubt  that  case  proves  nothing  either 

ib)   13  Ves,  87.  (r)  19  Ve8,494. 
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way.  The  decision  went  chiefly  upon  the  acquiescence  \S10, 
of  the  party^  in  not  having  the  two  other  subscribing  m^Grbgor 
witnesses  called  after  the  first  had  been  examined.  r,^  ^ 
The  application  for  a  new  trial  was  on  ground  of  aQ'I  others. 
these  two  not  having  been  called^  and^  past  all  doubt, 
Lord  Eldon  would  have  granted  it,  but  for  the 
acquiescence  of  the  parties  in  the  examination  of  one 
only.  It  is  quite  clear  that,  notwithstanding  the  doubt 
expressed  by  Lord  TTiurhWj  in  Powel  v.  Cleaver  (rf), 
the  law  is  properly  stated  in  a  case  cited  from  a  manu- 
script by  Mr.  Joddrell,  the  reporter  in  Lord  Hard- 
wicke's  time,  which  fully  bears  out  Lord  Eldon  in  say- 
ing (e)  that  the  rule  of  the  Court  is  to  require  the  exami- 
nation of  all  the  witnesses,  they  being  witnesses  of  the 
Court,  and  not  of  the  parties ;  and  that  no  play  of  the 
parties  saying,  ^^  this  is  your  witness,  and  the  other  is 
mine,^'  shall  ever  prevent  the  Court  of  Equity,  whose 
conscience  is  to  be  informed  by  the  trial,  from  having 
all  of  them  called.  But  the  party  acquiesced  in  only 
one  being  examined,  and  Lord  Eldon  says,  that  in  the 
ordinary  case  of  miscarriage,  the  Court  will  form  its 
judgment  from  the  evidence,  and  from  what  appears 
upon  the  record ;  but  then  he  goes  on  to  say,  never- 
theless he  must  send  it  to  a  jury,  unless  there  is  some 
reason  for  not  sending  it,  that  they  may  have  all  the 
material  evidence  before  them. 

The  last  case  to  which  I  shall  advert  is  that  of 
Wilson  V.  Beddard{(i)i  audit  is  very  material,  for  there 
it  cannot  be  said,  as  was  said  in  some  of  the  other  cases, 
^'  it  is  a  question  of  legitimacy ;  it  is  not  a  question 
of  the  will,  and  of  the  heir  at  law,'^  though,  by  the  way, 
the  heir  at  law  has  as  much  right  to  have  the  question 

(rf)  2  Bro.  C.  C.  504  {e)  19  Ve8.  505,  509. 

(/)    12  Sim.  2b. 
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1850.       of  legitimacy  tried^  as  the  question  of  devUavii  vel  non ; 

McGregor    ^^^  ^^^  legitimacy  of  a  clfdmant  works  his  disherison, 

rp  ^  as  much  as  the  irift  to  a  devisee.    That  case  seems  to 

TOPHAM  ^ 

and  oihcra.  me  a  very  strong  authority  against  the  appeUants.  So 
in  the  case  of  Locke  v.  Colman,  where  there  was  a 
question  whether  he  was  the  copyhold  heir  by  the  cus- 
tom of  the  manor^  and  in  another  case  the  question  was, 
whether  he  was  bom  before  or  after  marriage^  such  cases 
raise  the  question  of  his  disherison^  and  he  has  as  mudi 
right  to  an  issue  as  when  a  will  is  set  up  against  him. 
But  JFihon  v.  Beddard  was  the  case  of  a  will.  Hii 
Honor  says,  after  quoting  Locke  v.  Colman,  *^  I  am  of 
opinion  that,  for  the  purpose  of  determining  whether  a 
new  trial  ought  or  ought  not  to  be  granted,  I  am  at 
liberty  to  look  not  only  at  the  facts  which  were  pre- 
sented to  the  jury,  but  also  at  the  facts  which  might 
have  been,  but  which  where  not  presented  to  them.'' 
He  makes  another  observation,  which  I  cite  as  fiavouriog 
the  remarks  on  this  case  of  two  subscribing  witnesses 
coming  forward  to  swear  against  the  instrument  which 
they  had  attested.  '^  I  have  always  thought  (sajrs  his 
Honor)  that  if  any  attention  at  all  ought  to  be  paid  to 
the  testimony  of  witnesses,  who  deny  a  solemn  act 
which  they  have  attested,  it  ought  to  be  the  slightest 
possible.  Perhaps  the  best  way  would  be  to  disr^ard 
it  altogether."  And  Lord  Mansfield  was  St)  clearly 
of  this  mind  that  he  said  that,  instead  of  attending  to 
such  witnesses,  they  ought  to  be  consigned  to  the  pil- 
lory. 1  hat  was  this  great  Judge's  strong  expression, 
which  it  may  be  impossible  that  we  should  entirely 
adopt,  but  it  shewed  clearly  in  what  light  he  viewed 
such  testimony. 

Upon  these  grounds,  then,  I  am  of  opinion  that  the 
reasons  arc  clear  for  refusing  a  new  trial,  unless,  as 
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Lord  Coitenham  says  in  Locke  v.  Colman,  we  think         1850. 
there  has  been  a  &ilure  before,  or  that  new  evidence     m«Grioob 
will  let  in  more  light.     Now  what  is  the  new  evidence       »,   •• 
in  this  case  ?     I  will  conclude  the  observations  which     and  others. 
I  have  to  make,  before  moving  the  judgment^  by  advert- 
ing to  that  new  evidence  as  stated  in  the  affidavits. 

One  witness  is  Mrs.  Duck.  She  only  swears  that 
"  she  well  recollects  the  day  in  which  Mewimm  came 
to  Cockerton  House^  and  stayed  there  the  whole  day. 
He  was  only  there  once  for  the  entire  day  during  the 
period  as  aforesaid^  and  such  day  was  in  the  spring  of 
the  year  1830.^' 

Now  everything  in  the  testimony  of  this  witness^  and 
the  reliance  to  be  placed  upon  it^  depend  upon  the 
date ;  but^  in  consequence  of  the  time  which  has 
elapsed — thirteen  and  fourteen  years — between  the  facts 
in  dispute  and  the  examination^  the  witness  is  unable 
to  fix  the  date.  This^  therefore^  goes  for  nothing.  Mr. 
Mewburn  was  there  only  once  for  a  whole  day  ;  that  is 
all  we  know. 

But  the  principal  evidence  is  that  of  Mrs.  Mears. 
She  says  that  she  never  had  any  conversation  with 
Mrs.  fFrightsan,  the  widow^  before  the  31st  of  Decem- 
ber, 1829^  but  on  a  day  some  time  after  that^ 
when  she  came  to  see  her.  She  is  not  sure  of 
the  date  to  a  day ;  it  was  ^^  on  the  7th,  the  Bth^  or 
the  9th  of  January,  1830,  or  on  the  4th  or  10th  of 
February,  or  on  the  29th  of  March^^  one  or  other 
of  them  ;  but  she  is  sure  it  was  after  the  31st  of  De- 
cember.  Mrs.  Wrightson  had  an  important  conversation 
with  her.  But  everything  depends  upon  the  time.  If 
it  was  before  the  date  of  the  will^  the  29th  of  December, 
this  evidence  is  absolutely  immaterial.  The  only  rea- 
son she  has  for  fixing  on  the  31st  of  December,  is  that 
by  her  book  (which  she  produces),  it  appears  that  the 
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1850. 
M^Grboor 

V. 
TOPHAM 

and  others. 


first  entry  of  any  goods  sold  to  Mrs.  Wright9om  is  on 
the  31st  of  December.    It  is^  however^  by  no  meani 
clear  that  this  entry  is  quite  correct ;  she  might  hare 
sold  the  goods  before^  and  she  might  have  dated  the 
sale  and  put  it  down  on  the  31st  of  December ;  but  for 
that  entry  there  is  not  the  shadow  of   a  reason  for 
her  fixing  the  conversation  after  the  date  of  the  will 
But^  furthermore^  one  observation  arises  upon  this  con- 
versation :  Mrs.  Wrightson  is  represented  to  have  said 
that  her  husband,  the  testator,  had,  during  the  night,  a 
violent  bleeding  at  the  nose,  at  which  she  was  greatly 
alarmed,  and  was  afraid  that  he  was  going  to  die.     Now, 
observe,  it  must  have  been  a  most  violent  bleeding  if 
she  was  afraid  that  he  was  going  to  die ;  and  this  fear 
constitutes  the  whole  materiality  of  the  evidence.    She 
said  ^^  she  felt  the  more  uneasy,  because  the  sud  Rickard 
Wrightson  had  not  made  a  will,  or  settled  his  affidrs/' 
Now,  they  have  examined  the  two  Hinds,  and  they 
have  examined  Elizabeth  Walker,  and  other  servantSi 
but  they  do  not  produce  one  tittle  of  evidence  in  the 
affidavits  of  an  event  which  must  have  been  known  in 
case  there  had  been  so  violent  a  bleeding  of  the  nose  as 
to  put  their  master's  life  in  peril,  and  make  their  mis- 
tress believe  that  her  husband  was  about  to  die.     That 
violent  bleeding  was  an  event  which  must  needs  have 
been  well  known  throughout  the  house.     They  were 
not  likely  to  have  forgotten  it.     Elizabeth  Walker  was 
not  likely  to  have  forgotten  it,  for  she  was  servant  in 
the  house  at  the  time.     And  George  and  Jane  JTiittf  were 
not  likely  to  have  forgotten  it ;  it  was  while  the  testator 
was  in  bed,  in  the  middle  of  the  night,  that  this  great 
bleeding  took  place  ;  the  whole  of  the  sheets  of  the  bed 
must  have  been  stained  by  it ;  and  I  defy  any  fiamily  of 
that  moderate  description,  with  very  few  servants,  to 
have  had  this  accident  happen  in  the  night  without  its 
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being  well  known^  and  making  an  impression  upon  all 
the  household  the  next  morning.  But  there  is  no  other 
evidence  whatever  of  it.  Your  Lordships  cannot  sup- 
pose that  no  attempt  was  made  to  prove  it.  I  conclude, 
from  my  experience  at  Nisi  Prius,  that  the  parties  pro- 
ducing Mrs.  Meats  as  a  witness,  examined  the  servants 
to  the  point  of  the  bleeding,  and  either  found  that  they 
all  said  no  such  thing  had  happened  as  a  bleeding  at  the 
nose  in  bed  during  the  night,  or  that  they  found  some 
other  things  which  n^atived  it,  and  which  would  have 
rebutted  the  evidence  of  Mrs.  Meats,  as  by  antedating 
the  bleeding  at  the  nose,  fixing  it  two  or  three  days 
earlier,  in  which  case  there  would  at  once  be  an  end  of 
this  evidence  as  to  its  bearing  upon  the  case. 

Therefore,  I  think,  upon  the  whole,  there  is  nothing 
in  the  testimony  of  'Duck  and  Meats  to  make  your 
Lordships  differ  from  the  Vice  Chancellor,  and  grant  a 
new  trial  of  this  issue.  But  there  is  enough  in  the 
case,  independently  of  your  opinion  respecting  that  testi- 
mony, to  make  you  refuse  it.  There  is  enough  in  the 
case  to  prevent  the  exercise  of  any  indulgence  towards 
these  appellants  on  account  of  the  peculiarity  to  which  I 
have  adverted,  namely,  the  circumstance  of  the  outstan- 
ding legal  estate  having  driven  them  to  their  equitable 
remedies,  depriving  them  of  their  ejectment.  Had  it 
not  been  for  the  lapse  of  time  ;  had  it  not  been  for  the 
lying  by  for  so  many  years,  when,  upon  the  whole  evi- 
dence, I  am  quite  convinced  they  had  as  good  means 
of  trying  the  question  speedily  as  they  now  have  of  try- 
ing it  tardily,  I  should  have  been  disposed  to  favour 
the  argument,  which  rests  upon  the  ground  of  that  pe- 
culiarity, and  to  have  granted  a  second  trial.  But  their 
whole  conduct,  the  delay,  and  the  consequences  that 
have  ensued  from  it,  in  the  death  of  some  persons,  and 
the  loss  of  recollection  in  others :  the  death  of  Coates 
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and  of  the  WUkinsonSf  and  Mr.  Mewbum's  two  ckrlu ; 
and  in  the  loss  of  memory  and  the  impaired  recollection 
of  the  witnesses  examined^  nay^  for  aught  I  know,  the 
loss  of  written  evidence ;  of  all  this  they  must  take  the 
consequences  and  bear  the  loss  arising  from  it  them- 
selves,  and  this  is  enough,  in  my  opinion^  to  take  the 
case  out  of  the  scope  of  that  argument  which  is  raised 
upon  the  plaintiff  losing  his  right  to  repeated  eject- 
ments in  consequence  of  the  legal  estate  outstanding. 

Upon  the  whole,  therefore,  I  advise,  that  your  Lord^ 
ships  should  affirm  the  order  of  his  Honour  the  Vice 
Chancellor ;  and  I  cannot  close  my  observations  on  this 
case  without  adding,  in  justice  to  Mr.  Mewbum,  that 
in  my  opinion,  he  goes  out  of  this  High  Court  of  Ap- 
peal as  he  went  out  of  the  Court  which  tried  the  issue 
at  Durham,  with  his  character  entirely  unimpeached. 

Order  affirmed,  and  appeal  dismissed,  with  costs. 


In  the  course  of  the  arguments  upon  the  factSj  much 
had  been  said  with  relation  to  a  seal  affixed  to  the 
will,  which  seal  Mr.  Mewbum  had  sworn  to  haye 
been  so  affixed  before  the  signature  was  put  to  the 
will,  but  which,  as  the  last  mark  of  the  last  letter 
of  the  testator's  name,  ended  abruptly  at  the  seal^  the 
appellants  contended  must  have  been  affixed  after  the 
signature.  Several  propositions  were  nuide  to  remove 
the  seal,  and  examine  the  signature,  but  Lord  Brough' 
am  refused  to  do  this,  as  he  said  that  the  House  was 
bound,  if  possible,  to  restore  the  will  to  the  ecclesiasti- 
cal office  in  exactly  the  same  state  in  which  it  come 
from  that  office.  His  Lordship  at  last)  however,  con- 
sented to  wet  the  paper  at  the  back  of  the  seal  with 
water,  and  having  done  this,  and  then  examined  it,  be 
declared  that  the  signature  did  stop  abruptly  at  the 
seal,  and,  so  far  as  appearances  went,  they  fuUy  con- 
firmed the  statement  of  Mr.  Mewbum. 


^ 
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In  the  Matter  of  the  Joint  Stock  Companies  Wind- 
ing-up Acts,  1848  and  1849,  and  of  the  Direct 
Birmingham,  Oxford,  Reading,  and  Brighton 

Railway  Company. 

1851. 
James  Hutton  .  -  .     Appellant.        July  8, 9. 

Henry  Thomas  Thompson      -  -    Respondent. 

and 

In  the  Matter  of  the  said  Acts,  and  of  the  Wolver- 
hampton, Chester,  and  Birkenhead  Junction 
Railway  Company. 

BDfiNRY  James  Norris  -  -     Appellant. 

William  Cooper        ...    Respondent. 

A.  wrote  a  letter  of  application  for  shares  in  a  Railway  Com-  Acceptance 
pany  which  was  provisionally  registered,  and  received  an  p  ' 

answer  in  the  nsual  form  declaring  that  certain  shares  had  deposii. 
been  allotted  to  him  on  which  he  was  required  to  pay  a  Contributory, 
deposit.     A.  paid  the  required  deposit,  but  neither  signed  Registration 
the  subscriber's  agreement  nor  the  parhamentary  contract.        ^^^^ 
The  scheme  was  abandoned  : 

Held,  that  A.  did  not,  by  his  letter  of  appUcation  for  shares 
and  by  paying  the  deposits  thereon,  become  a  **  member" 
of  the  Company,  or  a  "  contributory,"  within  the  meaning 
of  the  Joint  Stock  Companies  Winding-up  Acts.  He  merely 
bound  himself  to  take  such  shares  as  he  had  applied  for, 
should  the  Company  ever  be  in  fact  established. 

Held,  therefore,  that  his  name  had  been  improperly  put  by 
the  Blaster  among  the  list  of  contributories,  and  that  the 
Court  below  had  rightly  ordered  it  to  be  expunged  from 
the  list. 

The  7  &  8  Vict.,  c.  110,  does  not  create  any  new  liability  in 
an  allottee  of  shares,  beyond  what  his  own  contract  im- 
ports. ♦ 

J.  hesb  two  appeals  were,  by  direction  of  the  House^ 
argued  together,  in  the  presence  of  the  learned  Judges 
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of  the  Courts  of  Common  Liaw  (a).     The  facts  of  the 
case  in  the  first  appeal  were  these  : 

A  Company  was  formed  in  1845,  for  the  purpose  of 
constructing  a  railway  from  Birmingham  to  Oxford^ 
and  thence  to  Reading  and  Brightanj  and  was  provi- 
sionally registered^  pursuant  to  the  act  7  &  8  VicLj 
c.  1 10.  A  prospectus  was  issued  by  the  promoters  of  the 
Company,  containirg  he  names  of  divers  persons  as 
forming  the  provisional  committee  thereof,  and  also  a 
statement  of  the  objects  of  the  Company,  and  that  the 
capital  was  to  be  2,000,000/.,  to  be  raised  by  the  issue  of 
800,000  shares  of  25/.  each  ;  the  deposit  was  fixed  at 
2/.  12^.  6d.  per  share. 

On  the  8th  of  October,  1845,  a  meeting  was  held  at 
the  ofllces  of  the  Company,  at  which  there  were  present 
twenty-two  members  of  the  provisional  committee; 
and  resolutions  were  passed  that  fourteen  of  the  per- 
sons therein  named  should  be  appointed  a  Committee  of 
Management ;  and  that  until  an  Act  of  Parliament  was 
obtained,  the  affairs  of  the  Company  should  be  under 
their  control,  with  power  to  allot  shares  and  apply  the 
funds  of  the  Company  in  payment  of  all  expenses 
incurred  in  its  formation,  and  in  the  preparations  of 
plans,  &c.,  to  be  submitted  to  Parliament. 

On  the  10th  of  October  the  respondent,  H.  T.  Thomp- 
so)iy  applied  by  letter  to  the  provisional  committee  for 
an  allotment  of  twenty  shares  in  the  Company,  and 
writing  in  the  usual  form  of  a  letter  of  application, 
undertook  to  accept  the  same,  or  any  less  number,  and 
pay  the  deposit,  and  sign  the  Parliamentary  contract 
and  subscribers^  agreement  when  required. 

(a)  The  Judges  were,  the  Lord  Chief  Baron,  and  Barons 
Parke,  Alderson  aad  Flatty  and  Justices  Paileson,  Erie, 
Wightman,  IVilliams  and  Tul/ourd, 
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The  Secretary  of  the  Company  sent  the  following         1851. 


letter  in  answer : 

Letter  0/ Allotment, — Not  Transferrable. 
Direct  Birmingham,  Oxford,  Reading  and  Brighton  Railway, 

46,  Moorgate  Street,  London,  ISth  October,  1845. 

Sir, — The  Committee  of  Management  have  allotted  to  you 
twenty  shares  in  this  undertaking,  and  I  am  directed  to  re- 
quest you  will  pay  the  deposit  of  2/.  12«.  6d.  per  share, 
amounting  to  52/.  10^.,  into  one  of  the  undermentioned 
banks  (a),  on  or  before  Fridag,  the  24th  day  of  October,  1845, 
or  this  allotment  will  be  null  and  void. 

This  letter,  with  the  bankers*  receipt  appended  hereto,  will 
be  exchanged  for  scrip  upon  your  presenting  it  at  the  offices 
of  the  Company,  and  executing  the  Parliamentary  contract 
and  subscribers'  agreement,  which  will  lie  at  the  above  offices 
on  and  after  the  27th  October,  and  notice  will  be  given  when 
the  deeds  will  be  sent  into  the  country, 

I  am.  Sir,  &c.,  J.  B.  Rayner,  Secretary. 

To  Henry  Thomas  Thompson,  Esq. 

The  respondent  paid  the  deposit  of  21.  I2s.  6rf.  per 
share  on  the  said  shares^  to  the  bankers  of  the  Com- 
pany. He  was  not  named  in  the  list  of  the  provisional 
or  managing  committee ;  he  did  not  execute  the  Par- 
liamentary contract  or  the  subscribers^  agreement,  nor 
did  he  do  any  act  in  respect  of  the  scheme,  except  that 
of  paying  the  said  deposit* 

Of  70,000  shares  allotted,  the  deposits  were  paid  on 
4,295  shares  only,  and  it  therefore  became  impossible 
for  the  Committee  of  Management  to  proceed  with  the 
undertaking,  and  the  same  was  consequently  abandoned. 

The  members  of  the  Committee  of  Management,  col- 
lectively and  individually,  paid  sums  of  money  on  ac- 
count of  debts  contracted  by  them  in  the  prosecution  of 
the  undertaking,  in  the  preparation  of  plans,  surveys, 

(a)  The  names  of  several  Bankers  were  mentioned. 
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sections^  and  books  of  reference  ;  other  debts  of  the 
Company  still  remained  unpaid. 

On  the  21st  of  December^  1849^  an  order  was  made 
by  his  Honour  the  Vice  Chancellor  of  England^  on  the 
petition  of  Thomas  Stopford  Jones,  whereby  it  was 
ordered  that  the  said  Company  should  be  dissolved  and 
wound  up,  under  the  provisions  of  the  Joint  Stock 
Companies  Winding-up  Acts  of  1848  and  1849,  11  &  12 
Vict.,  c.  45,  and  12  &  13  Vict.,  c.  108. 

JVilliam  Brougham,  Esquire,  the  master  in  rotation, 
to  whom  the  winding  up  of  the  said  Company  was 
referred,  on  the  28th  of  January,  1850,  appointed  the 
appellant  ofl&cial  manager  of  the  Company ;  and  as 
such  ofl&cial  manager  he  s()on  afterwards  made  out 
from  the  books  and  papers  of  the  Company,  and 
delivered  to  the  master  a  list  of  the  contributories  of  the 
Company,  and  therein  included  the  name  of  Henry 
Thomas  Thompson  as  a  contributory,  in  virtue  of  his 
being  an  allottee  of  shares  who  had  paid  his  deposit 
in  respect  of  twenty  shares  in  the  said  Company. 

The  Master  proceeded  to  settle  such  list  of  con- 
tributories, and  on  the  24th  of  June,  1850,  certified 
among  other  things  that  a  copy  of  the  prospectus  of 
the  Company,  registered  the  25th  September,  1845, 
the  minute  book  and  allotment  book  of  the  Company, 
a  form  of  letter  of  application  for  shares,  admitted  by 
Henry  Thomas  Thompson  to  be  the  form  of  a  letter  of 
application  for  shares  sent  by  him  to  the  said  Company, 
and  a  letter  of  allotment  of  twenty  shares,  dated  the 
18th  October,  1845,  to  the  said  H.  T  Thompson,  signed 
by  Mr.  Rayner,  the  secretary  of  the  Company,  haying 
been  produced  and  read  before  him  the  said  Master, 
and  the  said  //.  T  Thompson  having  admitted 
the  payment  of  52/.  10^.,  being  the  deposit  on  the  said 
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twenty  shares  according  to  the  said  letter  of  allott- 
ment^  he  had  hicluded  the  said  H.  T.  Thompson  in 
the  said  list  as  a  contributory  in  respect  of  twenty 
shares  of  25/.  each^  and  he  had  settled  the  said  list  as 
regarded  the  inclusion  of  the  said  H.T.Thompson  therein. 

The  respondent  on  the  11th  of  March,  1851,  moved, 
before  Vice  Chancellor  Lord  Cranworthy  that  the 
Master's  decision,  retaining  the  respondent's  name  in 
the  list  of  contributories  should  be  reversed,  that  his 
name  might  be  excluded  therefrom,  and  that  the  oflBicial 
manager  might  be  ordered  to  pay  the  costs  incurred  by 
the  respondent  before  the  Master,  and  in  this  appli- 
cation. 

The  Vice  Chancellor  made  an  order  in  the  terms  of 
the  motion,  and  the  respondent's  name  was  accordingly 
excluded  from  the  list  of  contributories. 

One  of  these  appeals  was  brought  against  that  order. 
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The  facts  of  the  other  case  were  these : 
In  the  year  1845  a  company  was  projected,  for  mak- 
ing a  railway  between  Birmivyham  and  Birkenhead^ 
with  a  capital  of  1,000,000/.,  to  be  raised  by  the  crea- 
tion of  50,000  shares  of  20/.  each.  The  Company  was 
provisionally  registered  pursuant  to  the  statute  7  &  8 
Vict.,  c.  110,  by  the  above  name  and  description. 
A  provisional  committee  was  appointed,  some  members 
of  whom  were  constituted  a  committee  of  management. 
The  respondent  was  not  on  either  committee.  Plans 
and  sections,  with  books  of  reference,  were  prepared,  and 
in  conformity  with  the  standing  orders  of  Parliament, 
were  deposited  at  the  several  oflSces  thereby  prescribed. 
A   parliamentary  contract  and  subscribers^  agreement 


im 
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were  prepared,  but  neither  of  them  was  executed  bjr 
any  party.  The  expences  of  obtaining  the  plans,  sec- 
tions, and  books  of  reference,  together  with  the  charges 
of  the  agents  and  others  employed  upon  the  business, 
exceeded  the  sum  of  £12,000.  The  undertaking  was 
abandoned  in  January  1846. 

In  October  1849,  five  members  of  the  proyisional 
committee  and  committee  of  management,  who  were 
sued  for  debts  due  from  the  company,  preferred  their 
petition  to  the  Lord  Chancellor,  praying  that  the  com- 
pany might  be  absolutely  dissolved  and  wound  up  under 
the  provisions  of  the  Joint  Stock  Companies  Winding- 
up  Acts,  1848  and  184),  and  that  it  might  be  referred 
to  one  of  the  Masters  in  Chancery  to  wind  up  the  afimrs 
of  the  company. 

The  advertisements  required  by  the  acts  having  been 
published,  the  petition  was  heard  on  the  3d  of  Novem^ 
ber  1849,  before  the  Vice  Chancellor  of  JS'i^/ani/,  when 
it  was  ordered  that  the  said  company  should  be  abso- 
lutely dissolved  and  wound  up  under  the  provisions  of 
the  said  acts,  and  that  it  should  be  referred  to  the 
Master  {fVilliam  Brougham,  l^sq.),  to  wind  up  the  af- 
fairs of  the  company. 

The  Master  appointed  the  appellant  [H.  J.  NorrisJ, 
official  manager  of  the  company,  and  on  ihe  23d  of 
,/uney  I85L,  made  his  certificate,  which,  after  the  usual 
recitals,  was  to  the  effect  following : 


"  And  it  having  been  admitted  before  me  by  the  said  W, 
Cooper  that  the  letter  in  the  said  schedule  numbered  2 
was  written  and  sent  by  him  to  the  office  of  the  said 
company,  and  that  the  letters  numbered  5,  6,  7,  8,  9,  10 
and  11,  also  mentioned  in  said  schedule,  were  received 
by  him,  and  that  ho  did  not  sign  and  return  the  letter 
numbered  7,  and  it  also  being  admitted  before  me   by   the 
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said  official  manager  and  W.  Cooper,  that  he  (FT.  Cooper) 
did  not  pay  the  deposit  of  two  pounds  two  shillings  per 
share,  mentioned  in  the  letter  of  allotment,  and  that  no 
scrip  was  ever  issued,  nor  any  subscriber's  agreement  or 
parliamentary  contract  ever  signed,  and  although  the  said  sub- 
scribers' agreement  and  parliamentary  contract  were  prepared, 
the  same  were  afterwards  abandoned  or  cancelled  for  the  pur- 
pose of  getting  a  return  of  the  stamp  duty  thereon, — I  have 
thought  fit  to  include  the  name  of  the  said  WilUam  Cooper  in 
the  said  list." 
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The  schedule  annexed  to  the  certificate  contained  a 
prospectus  of  the  company,  with  lists  of  the  provisional 
and  acting  committees,  and  also  letters,  of  which  the 
following  alone  are  important : 

To  the  Provisional  Committee  of  the  Wolverhampton,  ^c.  Railway 

Company, 

Grentlemen, — I  hereby  request  that  you  will  allot  me  twenty 
shares  of  20/.  each  in  the  above  proposed  railway,  and  I  here- 
by undertake  to  pay  the  deposit  thereon,  or  on  any  less  number 
of  shares  which  may  be  allotted  to  me,  and  to  execute  the  par- 
liamentary contract  and  subscriber's  agreement  when  required 
to  do  so.     I  am.  Gentlemen,  your  obedient  servant, 

W.  Cooper,  jun, 

Wolverhampton,  Sfc,  Junction  Railway  Cor-.pany, 

Piovisionally  registered,  &c.     Capital,  1,000,000/.,  in  60,000 
shares,  of  20/.  each.     Deposit,  2/.  2^.  per  share. 

Birmingham,  1st  November,  1845. 
Sir,— I  am  directed  to  inform  you  that  the  Committee  of 
Management  have,  in  compliance  with  your  application,  al- 
lotted to  you  twenty  shares  in  this  undertaking,  and  that  the 
deposit  of  2/.  2^.  per  share,  amounting  to  the  sum  of  42/. 
must  be  paid  to  one  of  the  under-mentioned  bankers  (a)  on 
or   before  Saturday  the  8th  day  of  November,  who,  upon  re- 

(a)  Several  banking  houses  were  mentioned. 
(6)  These  are  the  letters  numbered  in  the  Master's  certificate. 


No.  a  w. 


No.  5* 


168 


CASES  IN  THE  HOUSE  OF  LORDS. 


1S.5I. 

HUTTOW 

r, 

Thompson, 

'and 

N  ORRIS 

V. 

(*OOPBR. 


ZCc.  6. 


No.  7. 


ceipt  thereof,  will  siga  the  voucher  at  the  foot  of  this  letter. 
This  letter,  with  the  banker's  receipt,  most  be  exchanged  for 
scrip  certificates,  which  will  be  granted  npon  your  execating 
the  subscribers'  agreement  and  Parliamentary  contract,  with- 
out which  no  person  will  be  recognised  as  a  snbscriber,  or  be 
entitled  to  any  interest  in  the  undertaking.     I  am,  sir,  Ac, 

John  Smith,  Solicitor. 

Charles  W.  Jackson.  Sec  pro  /cap. 

Wolverhampton,  ^c,  JuHction  Railwaff  Campamy. 
Sir, — The  Managing  Committee,  though  they  fed  assured 
you  will  take  up  the  shares  which  have  been  allotted  to  you 
on  your  own  application,  by  paying  the  deposit  thereon  with- 
in the  period  fixed,  nevertheless  deem  it  right  to  atate  that 
you  may  decline  them,  if  you  see  fit,  as  the  shares  will  be 
readily  taken  by  other  parties  ;  but  if  such  be  your  wish,  in 
consequence  of  the  recent  panic,  or  any  other  cause,  you  will 
at  once  see  tlic  propriety  of  immediately  communicating  your 
intention,  by  signing  and  forwarding  the  letter  enclosed, 
otherwise  the  Committee  will  fully  calculate  that  the  deposit 
will  be  duly  paid.     I  am,  sir,  &c.,  John  Smith. 

}Voherhamp(on,  ijfc,  RaUway  Company, 
Sir, — It  is  not  my  intention  to  take  the  shares  allotted  to 
rae.     I  am,  sir,  your  obedient  servant  (a). 
John  Smith,  Esq.,  40,  Temple  Street,  Birmingkam. 

Then  followed  the  letters  marked  in  the  Master's 
references  as  8  and  9^  in  which  the  respondent  waa 
urged  to  pay  up  the  deposits^  and  No.  10^  in  which  he 
was  threatened  with  proceedings  if  he  did  not  make 
the  payment,  and  No.  1 1  referred  him  to  the  recent 
case  of  Woobner  v.  Toby^  which^  it  was  said^  established 
his  legal  liability  to  pay  the  whole  of  the  deposit^  not- 
withstanding which,  however,  an  offer  was  made  to  ac- 
cept 2s,  per  share  towards  defraying  the  expences  of 

(a)  The  respondent  did  not  sign  or  return  this  letter,  or 
acknowledge  the  receipt  of  the  letter  of  allotment. 
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the  Company^  provided  that  sum  was  paid  within  a 
limited  time. 

The  respondent^  W.  Cooper,  on  the  24th  of  June, 
1851,  appealed  against  the  certificate  of  the  Master. 
The  appeal  was  heard  before  Vice  Chancellor  Lord 
Cranworthf  on  the  same  day,  when  it  was  ordered  that 
the  decision  of  the  Master  should  be  reversed,  and  that 
the  name  of  William  Cooper,  jun.,  should  be  expunged 
from  the  list  of  contributories  of  the  Company  as  such 
allottee  as  aforesaid. 

The  second  of  the  appeals  was  against  that  order. 
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The  Lord  Chancellor.— X^  the  distinction  between 
the  two  cases  is  one  of  fact,  the  learned  counsel  had 
better  first  direct  their  attention  to  that  case  in  which 
the  facts  most  appear  to  be  opposed  to  the  decision. 
The  case  of  HtUton  v.  Thompson  is,  for  this  purpose, 
the  stronger  case,  for  if,  where  the  deposits  have  been 
paid,  the  party  is  not  a  contributory,  he  cannot  be  so  in 
the  other  case,  where,  all  other  facts  being  the  same, 
no  payment  has  been  made. 

Mr.  Bethell  yielded  to  the  wish  of  the  House,  though 
be  had  prepared  himself  to  begin  with  the  other  case. 

It  was  then  arranged  that  the  appellants'  arguments 
should  be  taken  to  apply  to  the  two  cases,  and  that  one 
counsel  should  be  heard  for  each  respondent,  and  that 
there  should  be  a  general  reply. 


Mr.  Bethell  and  Mr.  Roxburgh  for  the  appellants  : 

The  statute  7  &  8  Vict.,  c.   110,  which  is  extended 

and  enforced  by  the  11  &  12  Vict.,  c.  45,  constitutes  a 

company,  and  gives  to  the  subscribers  to  that  company 

the  character  of  a  partnership.     If  so,  the  liability  of 
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these  respondents  is  clear^  for  they  have  made  them- 
selves members  of  that  partnership.  An  allottee  of 
shares  is^  for  such  a  purpose^  a  partner.  Such  was  the 
course  of  the  decisions  up  to  the  last  year,  when^  for 
the  first  time^  some  Judges  began  to  act  upon  a  dif- 
ferent principle. 

In  order  to  consider  this  case  properly^  it  it  neces- 
sary to  go  at  once  to  the  Joint  Stock  Companies  Re- 
gistration Act  (7  &  8  Vict.,  c.  110). 

First,  by  provisional  registration  all  are  made  part- 
ners in  the  immature  company.  So  that  as  soon  as 
any  one  engages  to  take  shares  in  that  company,  he 
takes  upon  himself  the  character  of  subscriber  to  it 
A  member  thereof  must  bear  a  share  of  its  expences. 
If  the  immature  company  is  subject  to  the  Winding-up 
Acts,  the  subscribers  must  also  be  made  contributories 
under  it.  The  preamble  of  the  7  &  8  Vict ,  c.  110,  says, 
'^  whereas  it  is  expedient  to  make  provision  for  the 
due  registration  of  Joint  Stock  Companies  during  the 
formation  and  subsistence  thereof,*^ — a  very  remark- 
able phrase,  and  one  which  is  rendered  still  more  im- 
portant by  the  fact  that  the  words  of  the  act  through- 
out apply  tx)  the  formation  and  subsistence  of  Compa- 
nies. The  second  section,  in  giving  the  description  of 
the  Companies  that  are  to  come  within  the  operation 
of  the  statute,  expressly  speaks  of  "  the  partnership,^' 
and  ^^  the  partners.^^  And  in  the  third  section  it  is 
declared  that  ^'  the  word  ^  subscriber '  shall  mean  any 
person  who  shall  have  agreed  in  writing  to  take  or  fsicj 
have  taken  any  shares  in  a  proposed  company,  or  in  a 
company  formed,^^  and  it  proceeds  to  use  words  which 
exactly  apply  to  these  respondents,  "  smd  who  shall 
not  have  executed  the*  deed  of  settlement,  or  a  deed  re- 
ferring thereto."     So  that  the  omission  of  the  respon- 


V. 
COOPBR. 


CASKS  IN  THE  HOUSE  OF  LORDS.  1/1 

dents  to  do  this,  will  not  relieve  them  from  the  liability.         185 1 . 

The  seventh  clause  in  the  fourth  section,  and  the  eighth      Hutton 

and  ninth  clauses  of  the  seventh  section,  in  like  manner    _     ^* 

Thompson, 

directly  apply  to  the  "subscribers."     In  the  II  &  12  and 

Vict.,  c.  45,  s.  3,  it  is  said  that  the  *^  word  member 
shall  mean  any  person  entitled  to  a  share  of  the  assets 
or  accruing  profits  of  any  such  company,'^  and  that  the 
word  ^*  '  contributory*  shall  include  every  member  of  a 
company."  Taking  the  two  statutes  together,  the 
*^  subscribers^  mentioned  in  one  is  plainly  the  ^^  mem- 
ber" and  "  contributory^'  spoken  of  in  the  other. 

The  ninth  section  of  the  7  &  8  Vict.,  c.  1 10,  shews 
the  application  of  the  statute  to  a  company  of  a  kind 
like  the  present,  and  the  23d  section  is  extremely  ma- 
terial, as  limiting  the  amount  of  subscriptions  to  be 
paid  in  the  projected  companies  which  are  the  objects 
of  the  statute.     That  section  allows  a  provisional  regis- 
tration to  be  in  force  for  twelve  months,  and  makes  it 
lawful  for  the  promoters  to  assume  the  name  of  the  in- 
tended company,  but  "  coupled  with  the  words,  '^  re- 
gistered provisionally."     They  are  to  allot  shares,  and 
to   receive  deposits,  restricted  however  to  a  certain 
amount,  on  such  shares.     The  subscriber,  as  soon  as 
be  accepts  such  shares,  brings  himself  within  this  sec- 
tion, and  incurs  a  liability.     The  twenty-sixth  section 
prohibits  the  sale  of  shares  by  subscribers  till  complete 
registration. 

Taking  these  sections  of  the  two  statutes  together, 
and  then  looking  at  the  facts  of  these  cases,  it  is  clear 
that  the  respondents  are  members  of  the  two  com- 
panies. 

[The  Lord  Chancellor. — The  respondents  have  not 
received  scrip  certificates,  and  the  letter  of  the  commit- 
tee of  management,  speaking  of  those  certificates,  says. 
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without  which  no  person  will  be  recognised  as  a  sub- 
scriber^ or  be  entitled  to  any  interest  in  the  underta- 
king/^] 

But  the  letter  of  application  undertakes  to  do  what 
is  required^  and  the  statute  7  &8  Vict.,  describes  "  sub- 
scribers," while  the  11  &  12  Vict,  shews  that  subscri- 
bers for  shares  are  to  be  considered  *^  members^'  of  the 
company.  The  respondents  here  cannot  deny  their 
engagements  to  take  shares  and  subscribe  the  deeds, 
and  they  arc  consequently  bound  to  contribute  to  the 
funds  of  the  Company.  The  principle  of  the  law  on 
this  subject  was  erroneously  laid  down  in  Ex  parte 
Capper  {a).  The  facts  of  that  case  amply  sustained  the 
charge  of  liability.  A.  applied  by  letter  to  the  com- 
mittee of  a  provisionally  registered  railway  company 
for  fifty  shares  in  the  undertaking,  and  thereby  under- 
took to  accept  them,  or  any  less  number  that  might  be 
allotted  to  him,  and  to  pay  the  deposits  thereon,  and 
to  sign  the  Parliamentary  contract  and  subscribers' 
agreement  when  required.  The  committee  allotted  him 
tliirty  shares,  but  he  did  not  pay  the  deposit  thereon, 
nor  do  any  other  act  in  pursuance  of  his  undertaking. 
The  project  proved  abortive,  and  the  affairs  of  the  Com- 
pany were  ordered  to  be  wound  up.  Vice  Chancellor 
Lord  Cranworthy  held  that  A.  was  not  liable  as  a 
contributory,  even  to  the  extent  of  the  deposits. 
The  Vice  Chancellor  there  declared  his  opinion  that 
persons  engaged  in  forming  a  railway  company,  were 
neither  a  corporation  nor  a  trading  partnership,  and  he 
stated  that  that  case  was  distinguishable  from  Clements 
V.  Todd  [b)y  and  from  Jones  v.  Harrison  (c),  on  the 
ground  of  the  particular  nature  of  the  contract  in  each 

(a)   1  Sim.  N.  S.  1/8. 
(A)  1  Exc.  Rep.  2(i8.  (r)  2  Exc.  Rep.  52. 
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case^  to  which  alone  he  attributed  the  decision.  The 
Vice  Chancellor  then  commented  on  the  case  of  Ash- 
piielv.  Sercombe  (c),  which,  he  said,  was  entitled  to  very 
great  weight,  as  being  decided  by  a  Court  of  Error,  and 
he  thus  described  what  he  believed  to  be  the  doc- 
trine laid  down  in  that  case  :  -  "  It  establishes  conclu- 
sively that  a  person,  by  accepting  shares  and  paying  his 
deposits,  does  not  thereby  authorise  the  expenditure  of 
any  part  of  his  deposit  in  the  expences  of  forming  the 
Company.  It  follows  a  multo  fortiori  that  no  person, 
by  merely  agreeing  to  take  shares  and  paying  his  de- 
posit, enters  into  any  agreement  to  contribute  any  ex- 
pences incurred  or  to  be  incurred  before  the  Company 
is  established.^'  The  Vice  Chancellor  afterwards  added, 
''  what  I  have  to  decide  is,  as  I  have  already  stated,  a 
question  of  fact  rather  than  of  law  ;  when  it  is  once  es- 
tablished as  matter  of  law  that  a  given  state  of  circum- 
stances affords  no  evidence  for  a  jury  warranting  the 
finding  of  a  particular  result,  it  is  certainly  the  duty  of 
this  Court,  when  it  has  to  say  what  is  the  legal 
result  from  the  same  state  of  circumstances,  to  arrive 
at  the  same  conclusion.  Applying  this  reasoning  to 
the  case  now  before  nie,  I  think  that  the  principle  of 
the  decision  of  the  Court  of  Error  in  Ashpltel  v.  Sercombe 
is  decisive.'*  This  doctrine  can  now  no  longer  be 
maintained.  On  the  contrary,  the  principle  to  be  acted 
on  is,  that  the  moment  a  man  assents  to  assist  in  forming 
an  association,  he  becomes  a  subscriber  to  it.  Capper's 
case  was  in  direct  contradiction  to  that  of  E^  parte  Mat- 
thews  in  re  The  Direct  Exeter  Railway  Company  {d) . 
There  the  usual  form  of  letter  of  application  for 
shares  was  written  on  the  20th  October ,  1845,  and  the 
letter  of  allotment  was  sent  on   the  15th  December, 
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(c)  19  L.  J.,  Ex.,  82  ;  5  Ex.  Rep.  147.         (d)  14  Jur.  928. 
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To  this  letter  no  answer  was  given.  Matthews  neither 
declined  the  allotment  nor  made  any  payment  on  it. 
But  Vice  Chancellor  Knight  Bruce,  not  finding  any 
proof  of  fraud  as  the  occasion  of  the  delay^  thought 
that  Matthews  ought  to  have  answered  the  letter  <rf 
allotment^  and  therefore  as  the  Master  had  put  him  on 
the  list  of  contributories^  would  not  reverse  the  Master's 
decision.  After  that  decision  came  the  case  of  Hutton 
V.  Upfill{e),  andit  is  impossible  to  uphold  the  authority  of 
that  case  if  the  decision  in  Capper^a  case  is  to  be  treated 
as  law.  The  case  of  Norris  v.  Cottle  (/),  is  in  complete 
accordance  with  that  of  Hutton  v.  Upfili  in  principle, 
and  the  different  result  in  the  two  cases  is  attributable 
solely  to  the  differences  of  circumstances  in  them. 

[Lord  Brougham. — It  has  been  supposed  that  Hutton 
V.  Upfili  is  erroneous  in  point  of  principle,  because  it  is 
said  that  as  neither  of  the  two  facts  which  existed  in 
that  case  would,  taken  separately,  be  sufficient  to  con- 
stitute liability,  the  two  taken  together  can  not  constitute 
it.  But  that  argument  is  itself  erroneous,  as  every 
day^s  practice  in  bankruptcy  proves,  for  the  act  of 
buying  will  not  alone  make  a  man  a  trader,  nor  will 
the  act  of  selling  alone  make  him  one,  so  as  to  bring 
him  within  the.  operation  of  the  bankrupt  laws,  but  the 
act  of  buying,  and  the  act  of  selling,  taken  in  combi- 
nation, will  produce  that  effect.] 

The  principle  of  law  applicable  to  this  case  was  fuUy 
stated  by  Lord  Cottenfiam,  in  the  case  of  the  Earl  of 
Mansfield  (g).  There  an  allottee  of  shares  paid  the 
required  deposit  thereon,  and  received  the  scrip  certi- 
ficates of  the  shares,  acknowledged  the  receipt  thereof, 
and  was  registered  as  a  shareholder.      He  did,  in  fact, 

(e)  2  H.  L.  Cag.  674.  (f)  2  H.  L.  Cas.  647. 

(g)  Macna.  &  Gord.  57. 


^ 


CASES  IN  THE  HOUSE  OF  LORDS. 


175 


HUTTON 

V, 

MP 

and 

NORRIS 

V. 

Cooper. 


what  Thompson  has  done  in  this  case.  The  company  1851. 
commenced  operations  before  its  capital  was  fully  sub- 
scribed^ but  afterwards  discontinued  its  business  as  Xho,Jp8on 
unprofitable^  the  scheme  being  neither  fraudulent  nor 
abortive.  The  aUottee  was  held  to  be  a  contributory, 
although  he  had  not  signed  the  deed  of  settlement, 
nor  paid  any  of  the  calls  when  demanded,  nor  t'd^en 
any  part  in  the  affairs  of  the  Company.  The  case  is  the 
more  worthy  of  attention,  because  it  was  a  hearing  on 
appeal.  The  Lord  Chancellor  (Lord  Cottenham)^  ob- 
served, ^*  the  Joint  Stock  Company^s  Winding-up  Act 
has  said,  that  all  members  who  so  accept  shares  are  liable 
to  contribute.  It  has,  however,  been  contended,  on  the 
authority  of  a  class  of  cases  referred  to,  that  a  person 
is  not  liable  to  contribute  who  cannot  be  sued  as  a 
member  of  the  Company  by  a  creditor.  But  the 
words  of  the  act  are,  that  the  term  ^  contributory*  is  to 
include  every  member  of  a  Company,  and  also  every  other 
person  liable  to  contribute.  In  the  present  case,  a 
partnership,  in  the  strict  sense  of  the  word,  may  not  have 
existed ;  but  the  acts  done  by  persons  in  the  situation 
of  Lord  Mansfield,  hold  out  to  the  world  a  notice  of  an 
association  for  the  particular  object  stated  by  the 
promoters  of  the  Company ;  and  the  Winding-up  Act 
makes  no  distinction  between  persons  who  have  or 
have  not  done  particular  acts,  provided  they  have  be- 
come members  of  the  Company.**  This  case  may  be 
considered  to'-have  settled  the  principle,  so  far  as  the 
construction  of  the  statute  is  concerned.  It  may  also  be 
referred  to  as  establishing  that  the  letters  constituted 
a  contract  which  equity  would  enforce.  The  liability 
thus  established  has  been  held  not  to  be  discharged  on 
the  ground  that  the  prospectus  contained  incorrect 
and  even  fraudulent  statements,  in  reliance  on  which 
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the  applicant  asked  for  shares^  provided  only  that  the 
persons  seeking  to  make  him  liable  were  not  those  who 
made  the  fraudulent  statements.  Parbury's  Cote  (a). 
So  that  even  fraud  itself  would  be  no  relief  from  lia- 
bility^ except  as  against  the  persons  actuaUy  com- 
mitting it.  And  in  Beresforfs  Case  (b)y  the  Cknirt 
would  have  followed  the  same  rule^  but  that  the 
directors  of  the  Company  there  had  previously  de- 
clared the  shares  of  that  allottee  to  be  forfeited^  and 
he  had  submitted  to  the  forfeiture.  By  their  own  act 
they  had  released  him^  and^  of  course^  could  not 
afterwards  contradict  their  ^^'a  act.  It  is  clear 
that;  on  the  terms  of  the  statute,  those  respondents 
ought  to  have  been  held  to  be  contributories. 

Independently  of  the  terms  of  the  statutes^  it  is 
also  clear  that  the  respondents  are  liable.  Accord- 
ing to  the  common  law  authorities^  the  party  who 
takes  shares  in  such  a  Company^  gives  authority  to  the 
promoters  of  it  to  incur  expences^  and  becomes  liable 
to  disburse  his  share  of  them  ;  Bamett  v.  Lam- 
bert fcj.  The  decisions  of  Bjeynell  v.  Lewis  fdjy  and 
Wyld  V.  Hopkins  {d)y  did  not  overrule  the  principle 
there  laid  down,  but  only  recognised  certun  facts  as 
capable  of  taking  the  case  out  of  the  operation  of  the 
principle.  Garwood  v.  Ede  {ej,  was  decided  on  this 
principle.  The  liability  is  established^ — the  extent 
of  that  liability  is  a  matter  to  be  afterwards  considered. 
That,  of  course,  depends  on  the  particular  circumstances 
of  each  individual  case. 

Mr.  C.  P.  Cooper,  (with  whom  was  Mr.  Morris), 
for  the  respondent  T7iompson,--The  appellant  can 
only   establish   a  liability  in   this   case  by  establish- 


ed) 3  De  Gex  &  Smale,  43  ;  see  also  Skarpus*  Case,  id.,  49. 

(b)  2  Macnaugh.  &  G.  197.         (d)  Id.  5i7. 

(c)  15  Mee.  &  W.  489.  (e)  1  Ex.  Rep.  264. 
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ing  three   points,— first,  that   by  the  words    of  the        1861. 
statute  the  liability    is   created,— secondly,   that  the      Hutton 
association  constituted  a  partnership, — and,  thirdly,  that    Tj,q  JpgoN, 
having  subscribed  the  agreement,  the  party  thereby 
gave  the  promoters  authority  to  incur  expences.     As 
to  the   first,  it  is  denied   that  either  of  the  statutes 
has  created  any  liability  beyond  what  before  existed. 
There  are  no  words  in  them  which  have  that  effect.— 
[He  referred  to   several  sections   in   support  of  this 
argument.]     It  is  remarkable  too,  that  in  all  the  cases 
of  allottees,  no  one  has  ever  argued  upon  any  liability 
supposed  to  be  create*^  by  the  statutes.     The  question 
of  liability  has  ahvays  been  decided  with  reference  to 
the  common  law  alone.     Garwood  v.  Ede  (a),  Clements 
T.  To(Id{b),  Jones  v.  Harrison  (c)yWilley  v.  Parratt  ((/), 
Ashpitel  V.  Sercombe    (e).    Ex    parte    Maudsley    v. 
Field  (/),  Lejroy  v.  Gore  (g)^  where  Lord  Chancellor 
Suffden  expressly  held,  that  the   test  of  liability  to 
contribution,  was  the  liability  to  the  plaintiff  at  law, 
and  not  the  holding  of  shares  in  a  proposed  Company  ; 
fFbod  V.  the  Duke  of  ArgyU  (A),  Besley^s  Case  (i),  and 
Cottiers  Case  (k).    Then  as  to  the  second  point.—  Van 
Sandau  v.  Moore  (/),  shews  that  a  Joint  Stock  Com- 
pany does  not  constitute  a  partnership,  for  there  a  bill 
filed  by  one  member  of  such  a  Company  for  himself 
and  others,  praying  for  a  dissolution  of  the  concern, 
was  held  not  to  be  sustainable.     Nockells  v.  Crosby  (m), 
and  Kempson  v.  Saunders  (n),  which  were   cases   at 


(a)  1  Ex.  Rep.  264. 

(6)  Id.  268. 

Ic)  2  Ex.  Rep.  52. 

{(£)  3  Ex.  Rep.  211. 

(e)  5  Ex.  Rep.  147. 

(J)  17  Sim.  157. 

(y)  1  Jones  &  Lat.  671. 

VOL.  III. 


(A)  6  Man.  &  Or.  928. 
\i)  2  Macn.  &  Gford.  176. 
ik)  2MacD.  &Gord.  185; 
Ante,  vol.  ii,  647. 
(/)  I  Rasa.  441. 
(m)  3  Barn.  &  Ores.  814. 
(ft)  4  Bing,  5. 
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1 1  IT  TON       to    the    antilogous   cases   of   clubs^    it   was   held   in 

lOMrsoN      Fiemyntj/  v.  Hector  (a),  that  a  club  was  not  a  partner- 

and  ship,   and   thoui^h  that   case  was   commented   on  bv 

r.  counsel  in  argument  in   Bamett  v.  Lambert  {b)y  the 

argument  was  not  adopted^  but  was  rather  disclaimed 

by  the  Courts  whose  decision  went  on  the    particular 

facts  then  under  consideration. 

Then  as  to  the  third  point,  there  is  uo  authority  for 
contending  that  the  mere  fact  of  subscribing  to  a  Com- 
pany gives  the  committee  of  the  Company  authority  to 
pledge  the  subscribers'  credit,  and  the  cases  of  Tredwen 
V.  Bourne  (c),  and  Barnett  v.  Lambert  (^^  which  seem, 
at  first  sight,  to  authorise  that  doctrine,  depended  much 
on  the  acts  of  the  defendants  themselves,  and  cannot  be 
considercdas  having  that  effect,  tlie  latter  especially  being 
virtually  overruled  by  the  Court  of  Exchequer  in  the  more 
deliberately  considered  judgments  of  Reynell  v.  L€wis{e) 
and  IVyld  v.  Hopkins  (e).  Besley^s  Case,  reported  on 
tlie  re -hearing  before  Lord  TVuro  upon  special  appli- 
cation (/),  in  Marchy  1851,  is  important,  because  in  a 
part  of  the  Lord  Chancellor's  judgment  the  epitome  of 
the  whole  law  on  this  point  is  to  be  found.  His 
I^ordship  says  (7),  '•  The  only  ground  therefore  upon 
wliich  Mr.  Beslvy  could  become  liable  to  the  creditors, 
must  be,  that  these  acts,  by  operation  of  the  law,  gave 
authority  to  those  who  contracted  with  the  creditors  to 
pledge  Mr.  Beskn/s  credit  by  such  contracts.'*  The 
liability  as  mere  matter  of  law,  following  on  the  declared 
•  intention  to  acct»pt  shares,  is  here  not  recognized,  but 

(fl)  2  :uee.  &'  Wcls.   17'i.  (e)  15  Mee.  &  Wels.  5 J  7. 

(A)   15  Mee.  &  Wells.  489-     (/)  15  Jur.  523;    20  L.  J., 
491.  Chan.,  385. 

(c)  G  Mee.  &  Wels.  461.  (g)  15  Jur.  525;  20  L.  J., 

id)  15  Mee.  &  Wels.  489.    Chan.,  387,  388. 
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the  liability  is  spoken  as  arising  upon  acts  alone,  acts  1851. 

which  must  amount  to  what  would,  under  ordinary  Hutton 
circumstances,  constitute  in  law  an  authority  to  pledge  Xhq.J'pson 
the  credit  of  the  person  performing  them.  And  this 
doctrine  of  the  Lord  Chancellor  is  further  enforced  by 
another  part  of  his  judgment,  where  he  says,  ^^In 
considering  the  question  whether  Mr.  Besley  was 
rightly  placed  on  the  list  of  contributories  to  the  pay- 
ment of  the  debts  contracted  by  the  persons  engaged 
in  the  endeavour  to  establish  the  projected  Company, 
it  is  proper  to  consider  the  grounds  on  which  Mr.  Besley 
would  become  legally  or  equitably  liable  to  be  placed  on 
such  list.  *  *  *  Mr.  Besley  might  become  liable  to 
the  creditors  by  having  personally  contracted  with 
them,  or  by  his  having  given  authority  to  those  who  did 
contract  with  the  creditors,  to  pledge  his  credit.  He 
could  in  no  other  way  become  subject  to  any  liability  to 
the  creditors.  The  liability  to  contribute  towards  the  in- 
demnity of  those  persons  who  did  incur  a  liability  to 
the  creditors, must  also  result  from  a  contract  with  them, 
express,  or  implied  from  his  conduct.^^  Wherever, 
therefore,  there  has  been  no  such  contract,  no  liability 
follows,  and  here  there  has  been  none.  The  respondent 
has  offered  to  accept  shares,  and  has  paid  certain  depo 
sits  as  an  earnest  of  his  intention  to  do  so,  but  he  has 
not  entered  into  a  complete  contract,  for  he  has  not 
done  one  of  the  acts  ^^  without  which,'*  as  the  di- 
rectors  say  in  their  letter,  his  title  to  be  a  shareholder 
shall  not  be  complete.  The  respondent  is  entitled,  ac- 
cording to  the  case  of  Walstab  v.  Spottiswoode  (A), 
to  recover  back  his  deposits  as  on  a  failure  of  consi- 
deration, and  if  so,  no  liability  to  make  further  pay- 
ments can  be  charged  against  him. 

(A)  15  Mee.  &Wel8.  501. 
n2 
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[Lord  Brougham. — All  the  arguments  hitherto  have 
gone  on  the  assumption  that  the  order  of  reference  was 
correct.] 

Mr.  Iloli  intended  to  raise  that  very  question^  and  to 
contend  that  the  order  of  reference  was  itself  bad,  and 
that  this  association  or  company  did  not  faU  within 
the  provisions  of  the  Winding-up  Acts. 

Mr.  BethefL—That  argument  cannot  be  raised  in  this 
case.  There  was  no  appeal  in  the  Court  below  against 
the  order  upon  that  account :  th?re  consequently  can  be 
none  here.  If  the  House  allowed  that  question  to  be 
now  discussed^  it  would  be  assuming  an  original,  not 
exercising  an  appellate^  jurisdiction. 

Lord  Brougham. — As  the  parties  did  not  appeal 
against  the  order  in  the  Court  below^  we  cannot  hear 
any  discussion  upon  it  now  (a). 


Mr.  Roll,  with  whom  was  Mr.  Rogers^  for  the  res- 
pondent Cooper. 

There  is  no  necessary  connection  between  this  case  and 
that  of  Thompson.  There  the  shares  were  taken  and  the 
deposits  paid  ;  here^  Cooper  had  the  option  of  taking  the 
shares^  and  he  did  not  take  them^  so  that  even  if  Thomp- 
son should  be  held  liable^  Cooper  cannot  be  so  treated. 
He  is  under  no  liability  to  be  charged  as  a  contributory. 
Even  supposing  it  could  be  held  that  the  omission  to 
return  the  letters  of  allotment  was  equivalent  to  an 
acceptance  of  the  shares,  and  it  is  confidently  submitted 
that  no  such  doctrine  is  tenable,  still  his  subscribing 
for  the  shares  would  not  give  any  authority  to  the  pro- 
moters of  the  scheme  to  pledge  his  credit  for  expences. 

(a)  The  Lord  Chancellor  afterwards  put  a  question  to  the 
Judges  on  this  point  (see  post,)  but  no  answer  was  given  to 
it,  nor  did  the  judgment  ultimately  pronounced  take  any  no- 
tice of  it. 
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In  this  latter  respect^  alone^  Cooper^s  case  resembles 
77u)mpsofi^Sy  but  in  the  former  they  are  distinguishable^ 
and  Cooper  can  in  no  way  be  described  as  a  subscriber 
or  shareholder  in  the  Company.     The  two  cases   of 
Bamett  v.  Lambert  (a),  and  Garwood  v.  Ede  (&),  are 
distinguishable  from  the  present^  because  in  the  firsts 
the  party  actually  attended  the  meeting  of  the  com- 
mittee and  acted  as  its  chairman^  and  in  the  second^ 
he  not  only  paid  the  deposit^  but  he  signed  the  sub- 
scribers* agreement^  which  gave  the  directors  power  to 
incur  the  very  expences  for  which  he  was  held  liable. 
But  then  the  cases  of  Norris  v.  Cottle  (c),  and  Hutton 
V.  Upfill  (rf),  are  relied  on  by  the  other  side.     They 
cannot  affect  the  present^  and  it  is  submitted  that  the 
principle  on  which  they  are  supposed  to  have  proceeded 
was  erroneous.     One  of  these  cases   presented  what 
may  be  described  as  a  cipher^  namely^  the  being  a  mem- 
ber   of    the    provisional    committee,    to    which    was 
added  another  cipher,  the  acceptance  of  shares ;   but 
one    of  these   ciphers  was   afterwards  allowed  to  be 
converted  into  a  unit,  by  the  bare  fact  of  its  being  joined 
with  the  other.     Surely  this  is  an  error  in  principle, 
and  no  lawful  deduction  of  consequences  can  be  made 
from  it. 

[Lord  Brougham. — This  abstract  reasoning  is  not 
always  capable  of  being  correctly  applied  in  law.  It 
has  been  already  answered  (e).  Lord  Cottenham  en- 
tirely agreed  with  the  judgment  in  Hutton  v.  Upfill, 
and  was  indeed  disposed  to  carry  the  principle  further.] 

It  is  clear  at  least  that  there  must  be  some  positive 
act  done,  in  order  to  make  the  party  liable.  Mathews? 
Case  {/)f  does  not  impeach  this  proposition,  for  ther^ 


1861. 

Hutton 

w. 

Thompson 

and 

Norris 

V. 

Cooper. 


(a)  15  Mees.  &W.  489. 
{b)  I  Ex.  Rep.  264 
(c)  2  H.  L.  Gas.  647. 


(d)  2  H.  L.  Gas.  674. 

(e)  See  ante,  p.  174, 
(/)  14  Jariit,  928. 
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1851.  the  wilful  delay  of  the  party  was  treated  as  an  actj  and 

IIuTTox  looked  on  as  a  virtual  acceptance  of  the  letter  of  allot- 

.., ,  ^'  ^  ^  meiit.   Beslet/s  Case  (c),  is  now  no  longer  an  authority, 

and  having  been  reversed  on  re-hearing  by  the  present  Lord 

Morris  

^^  Chancellor  {d).     Then  conies  Copperas  Case  (t),  which 

<»orER.  j^^  Ijppjj  recently  decided^  and  where  the  undertaking 
to  accept  shares  without  doing  any  other  act  has  been 
held  insufficient  to  establish  any  liability. 

[The  Lord  Chancellor. — It  had  been  in  effect  decided 
as  long  ago  as  the  case  of  Woolmer  v.  Toby  (f)y  that 
the  mere  undertaking  to  accept  shares  was  not  alone 
sufficient  for  that  purpose.] 

Certainly ;  no  Common  Law  liability  was  thereby 
created.  That  liability  has  not  been  altered  by  the 
statute.  The  call  on  each  shareholder  for  ten  shillings 
per  share  is  authorised  by  the  statute  for  a  certain  spe- 
cified purpose,  and  that  itself  shews  that  no  further 
liability  was  created  by  the  statute.  The  last  case  on 
the  subject  is  that  oi  Ex  parte  James  (^),  which  adopted 
the  law  previously  laid  down,  and  shewed  that  where  a 
party,  tliough  calling  himself  a  member  of  the  company, 
was  not  liable  as  a  contributory,  he  could  not  be  heard 
on  petition  for  a  preliminary  inquiry  as  to  the  expe- 
diency of  winding  up  the  company.  If  he  does  not 
possess  the  rights,  surely  he  cannot  be  subjected  to  the 
liabilities  of  a  shareholder. 

Mr.  Bift/telly  in  reply  on  both  ciises. — ^There  arc  three 
propositions  in  tliis  case,  which  are  perfectly  clear. 
First,  that  thougli  a  subscriber  to  a  Company  mav  not, 
thereby,  become  for  all  purposes  whatever,  a  member 
of  such  Company,  he   is,  as  between  himself  and  the 

(c)  2  Macna.  &  G.  17G.  (e)   1  Sim.  N.  S.  178. 

(d)  -JO  Law  J.,  Chan.,  385  ;      (/)   10  Q.  B.  Rep.  691. 
15  Jurist,  523.  {(/)   1  Sim.  N.  S.  140. 


CoOPKfl. 
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other  members^  a  contributory  under  the  Winding-up  1851. 

Acts.  How  can  it  be  said  that  no  liability  attaches  to  the  Hutton 

acceptance  and  allotment  ofshares^when  the  letter  of  ap-  j.      '' 

plication  is  plainly  the  offer  of  a  contract,  which  becomes  au^ 

NORRIS 

complete  when  that  offer  is  itself  accepted  by  the  shares  r. 

being  allotted  ?  In  this  way  a  common  law  liability 
arises,  and  therefore,  independently  of  the  statute,  the 
applicant,  who  becomes  the  allottee,  incurs  a  liability 
in  virtue  of  his  contract  itself.  BrittaMs  Case  (a) 
is  decisive  on  this  subject.  Even  taking  the  same 
ground  of  argument  as  that  adopted  on  the  other  side, 
it  is  clear  that  these  parties  are  liable.  First  of  all, 
there  is  a  contract  by  offer  and  acceptance, — a  contract 
on  which,  in  ordinary  transactions,  the  party  making 
the  offer,  which  was  afterwards  accepted,  would  be 
liable  at  Common  Law ;  and,  next,  it  is  clear  that  if 
there  is  not  a  common  law  there  is  an  equitable  liabi- 
lity. The  oflfcr  and  acceptance  would  form  a  ground  for 
a  bill  for  specific  performance.  If  so,  then,  assuming 
the  last  decision  in  Besleifs  Case  {h)  to  be  correct,  and 
the  liability  of  these  parties  to  be  determinable  on  legal 
and  equitable  principles  alone,  and  without  reference 
to  statutory  enactments,  the  liability  exists  here. 

But  it  is  clear,  secondly,  that  the  e^tatutes  do  apply 
to  a  case  of  this  kind,  for  the  words  in  the  second 
Act  (II  &  12  Vict.,  c.  45), '•' evury  association  divi- 
ded into  transferrable  shares,^'  which  define  the  ob- 
jects of  the  statute,  must  include  an  association  of 
this  kind.  The  respondents  are  members  of  such  an 
association.  The  act  J  8c  8  Vict.,  c.  1 10,  shews  what 
payments  are  first  to  be  made,  but  it  plainly  assumes 
that  others  will  be  necessary,  for  it  provides  that  the 
original  depositors  shall  be  repaid,  if  the  sums  deposited 
shall  be  more  than  is  sufficient  for  what  is  required. 

(a)   1  Sim.  N.  S.  281.  (b)   l^  Jur.  523. 
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The  cases  of  fVoolmer  v.  TbAy  fcj,  and  Willetf  v.  Par^ 
rati  (d)y  both  establish  the  liability  of  these  respondents. 
In  the  first  the  existence  of  the  liability  was  not 
doubted^  but  the  persons  who  there  sued  were  not  the 
persons  to  enforce  it,  and  therefore  a  nonsuit  was 
entered.  In  the  second,  the  existence  of  an  absolute 
contract  was  the  real  bar  to  the  plaintiff's  right  to 
recover,  for,  by  that  contract  he  was  held  to  have  au- 
thorized the  expenditure  of  the  deposits.  The  case 
of  Hutton  V.  Upfill  (e)j  too,  must  be  actuaUy  overruled, 
if  the  order  of  the  Vice  Chancellor  in  this  case  is  not 
reversed. 


The  Lord  Chancellor. — It  has  been  thought  con- 
venient and  desirable  that  these  two  cases  should  be 
argued  as  one  case,  the  only  distinction  between  them 
being,  that  in  the  case  of  Hutton  v.  Thompson  the  res- 
pondent paid  the  required  deposit,  upon  receiving  in- 
formation that  certain  shares  in  the  proposed  concern 
had  been  allotted  to  him,  whereas  the  defendant  in 
Norris  v.  Cooper  took  no  notice  whatever  of  the  letter 
of  allotment.  In  all  other  respects  the  two  cases  are 
identical,  and  accordingly  the  argument  has  proceeded, 
as  well  upon  the  effect  of  the  &cts  which  are  common 
to  both  cases,  as  upon  the  effect  of  the  additional  fiict 
of  the  payment  of  the  deposit  by  the  defendant  TTunnp-^ 
son.  Your  Lordships  will  observe,  however,  that 
another  point  has  been  argued,  which  not  only  applies 
to  the  two  cases  before  your  Lordships,  but  to  all  the 
proceedings  which  have  taken  place  under  the  orders 
of  reference  made  for  the  winding  up  of  the  Companies, 
inasmuch  as  it  as  been  contended  that  the  proposed 
Companies  had  never  been  matured  to  a  sufficient  ex- 


(c)  lOQ.  B.  Rep.  691. 

(d)  3  Ex.  Kep.  211» 


{e)  Anlt,  2  11.  L.  Cas.  p.  674. 


CASES  IN  THE  HOUSE  OF  LORDS.  185 

tent  to  render  them  subject  to  the  jurisdiction  created         1851. 
by  the  statutes   called  the  Winding-up  Acts.     This      IIutton 
latter  question  it  may  not  be  necessary  for  your  Lord-    j>     ^* 
ships  to  consider^  because^  if  the  facts  common  to  the  and 

two  cases  should  lead  to  a  conclusion  favourable  to  the  «. 

respondents,  your  Lordships  may  not  think  fit  to  ex-      ^^opbr. 
press   any  opinion  upon   a  matter   of  so  much  im- 
portance, the  determination  of  the  two  cases  not  re- 
quiring a  decision  of  that  question. 

I  submit  to  your  Lordships  that  it  is  desirable  that 
you  should  have  the  benefit  of  the  opinions  of  the 
learned  Judges  upon  certain  questions,  the  answers  to 
which,  if  they  shall  conform  to  the  arguments  on  the 
part  of  the  respondents,  will  lead  to  the  conclusion 
that  both  appeals  ought  to  be  dismissed ;  and  those 
questions  are  the  following : 

1st.  Ought  the  name  of  A.  B.  (under  the  circum- 
stances set  forth  in  the  accompanying  certificate)  to 
be  included  in  the  list  of  contributories  of  the  Company 
mentioned  in  such  certificate  ? 

'^A  provisional  registration  was  made,  under  the 
statute  7  &  8  Vtct.^  c.  1 10,  of  a  proposed  Company, 
in  the  name  of  the  direct  Birmingham  &c..  Railway 
Company.  The  accompanying  prospectus  was  regis- 
tered and  published.  Certain  persons  acted  as  a  com- 
mittee for  the  establishment  of  the  Company,  and  to 
obtain  an  act  of  Parliament.  Individuals  applied  to 
that  committee  for  an  allotment  of  shares,  and  the 
committee  accordingly  jdid  allot  shares  to  the  ap- 
plicants, and  among  them  twenty  shares  to  A.  B. 
Such  application  and  allotment  took  place  in  conse- 
qence  of  the  accompanying  correspondence.^^  (llie 
learned  Judges  have  the  papers  before  them,  and  will 
refer  to  that  correspondence  {a) .     ^^  A.  B.  took  no  steps 

(fl)   Vide  iupra,  p,  167. 
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after  tbe  application  for  shares^  and  neither  paid  the 
required  deposit,  nor  signed  any  subscribers'  or  par- 
liament arv  contract. ^^ 

Ouglit-^.  B.  to  be  considered  as  a  contributor)'  with- 
in the  intent  and  meaning  of  the  said  acts  ? 

2nd.  The  second  question  which  I  propose  should 
be  submitted  to  the  Judges  will  be  to  the  same  effect, 
and  upon  the  same  state  of  facts,  except  that  it  will 
omit  the  statement  that  A.  B.  took  no  steps  upon  the 
letter  of  allotment,  and  substitute  the  fact  that  ^.  B. 
after  the  receipt  of  the  letter  of  allotment,  paid  the 
required  deposit,  but  did  not  sign  any  parliamentary 
or  subscribers'  contract. 

As  it  may  be  possible  that  the  answer  of  tlie  learned 
Judges  to  both  these  questions  may  be  in  the  affirmative, 
I  propose  to  put  the  following  question  : 

3rd.  Under  the  provisions  of  the  7  &  B  Vict.y  c.  110, 
certain  promoters  provisionally  registered  a  proposed 
Railway  Company,  with  a  large  specified  capital^  to  be 
divided  into  shares,  and  ceiixiin  persons  assumed  to 
act  as  a  committee  for  the  purpose  of  establishing  the 
Company,  and  allotted  shares  to  individuals  who  made 
applications  for  them.  The  committee  incurred  con- 
siderable expense,  and  contracted  debts  in  the  prepara- 
tions to  obtain  an  act  of  Parliament,  but  not  being  able 
to  procure  payment  from  a  sufficient  number  of  share- 
holders, though  a  sufficient  number  of  shares  had  been 
allotted  to  form  the  proposed  Company,  the  project 
was  abandoned.  Did  the  above  circumstances  con- 
stitute an  association,  a  Company,  or  partnership  with- 
in the  meaning  and  intent  of  the  several  statutes  made  for 
the  winding-up  of  Joint  Stock  Companies  ? — And  would 
it  make  any  difference  if  the  committee  which  con- 
tracted  the  debts  consisted  of  less  than  seven  in  number, 
or  that  no  joint  debt  was  contrcicted  by  seven  or  more? 


V, 

Thompson', 


CASES  IN  THE  HOUSE  OP  LORDS.  187 

As  I  have  before  stated,  it  is  desirable  to  obtain  the  1851. 
opinion  of  the  learned  Judges  upon  these  three  ques-  Hutton 
tions ;  but  how  far  your   Lordships  may  deem  it  ex- 
pedient to  enter  upon  the  consideration  of  the  third  and 
question,  you  may  determine  after  you  shall  have  re-  ,.. 
ceived  the  answers  of  the  learned  Judges  to  the  first  <^'ooper. 
and  second  questions. 

The  learned  Judges  retired  to  consider  those  ques- 
tions, and  on  their  return  to  the  House, 

The  Lord  Chief  Baron  delivered  their  opinion. — 
The  Judges  have  considered  the  questions  proposed  by 
your  Lordships,  and  I  have  to  report  their  answers  to  the 
first  and  second  questions ;  they  desire  time  to  deliberate 
as  to  the  third  which  your  Lordships  have  submitted  to 
them.  Upon  the  first  and  second  questions  I  have  to 
report  the  unanimous  opinion  of  the  Judges  who  have 
heard  the  argument,  that  neither  in  the  case  where 
shares  were  applied  for,  and  no  payment  of  deposit  was 
made,  nor  in  the  case  where  a  payment  of  deposit  was 
made^  but  there  was  no  signature  of  the  subscribers'  or 
parliamentary  contract,  ought  the  name  of  the  party  to 
be  included  in  the  list  of  contributories  of  the  Com- 
pany mentioned  in  such  certificate.  We  think  that 
the  mere  fact  of  the  applicant  being  an  allottee  of 
shares  under  the  circumstances  set  forth  in  the  certi- 
cate  (assuming  that  he  was  an  allottee,  as  to  which  we 
give  no  opinion,  and  as  to  which  several  of  us  doubt), 
did  not  make  him  responsible  for  any  of  the  preliminaiy 
expenses  incurred  before  the  abandonment  of  the  un- 
dertaking. We  think  this  was  clearly  the  law  prior 
to  the  statute  7  &  8  Vict,,  c.  110,  and  that  none  of  the 
provisions  of  that  act  made  any  alteration  in  the  law 
upon  this  subject^  so  as  to  render  an  allottee  of  shares 
liable  beyond  what  his  own  contract  had   done,  or  to 
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give  to  his  acts  or  conduct  a  construction  different  from 
what  they  would  otherwise  receive. 

The  Lford  Chancellor. — ^Tour  Lordships  have  to  thank 
the  learned  Judges  for  the  very  distinct  and  important 
opinion  which  they  have  delivered  upon  the  firSt  and 
second  questions^  which  probably  may  render  it  un- 
necessary that  they  should  be  troubled  with  the  con- 
sideration of  the  third  question ;  that  your  Lordships 
will  have  to  determine.  The  opinion  which  the  learned 
Judges  have  presented  to  your  Lordships  will  be  for 
your  Lordships^  serious  consideration^  and  I  propose 
that  the  further  consideration  of  the  cases  be  ad- 
journed. 


August  8. 


The  Lord  Chancellor, — ^These  cases  are  appeals  from 
orders  of  the  Vice-Chancellor,  Lord  Cranworth,  re- 
versing the  orders  of  the  Master,  to  whom  were  re- 
ferred the  adjustment  of  the  affairs  of  two  projected 
Railway  Companies,  under  the  authority  of  what  are 
called  the  Winding-up  Acts. 

The  cases  have  been  lately  argued  at  your  Lordships' 
bar,  but  it  may  be  convenient  that  the  facts  should  be 
revived  in  your  Lordships^  recollection.  Each  of  the 
respondents  had  shares  allotted  to  him  in  the  projected 
Companies,  the  respondent  Cooler  in  the  fFolverhampton, 
Chester  and  Birkenhead  Junction  R^way  Company, 
and  the  respondent  Thompson  in  the  Birmingham^  Ox- 
fordy  Reading  and  Brighton  Railway  Company,  and  the 
only  distinction  in  fact  between  the  two  cases  is,  that 
the  respondent  Thompson  paid  the  required  deposit  upon 
the  shares  allotted  to  him,  but  the  respondent  Cooper 
neither  paid  deposit  nor  did  any  other  act  after  the 
allotment  to  him  of  the  shares. 

The  questions  of  law  for  your  Lordship^s  decision  in 
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the  two  cases  were  identical^  and  they  were  therefore,         1861. 
by  consent  of  the  parties,  heard  together.     In  Hutton      Hutton 
Y.  TTkompson  the  additional  fact  existed,  tending  to  shew    i„q^' 

and 


the  respondent's  liability,  of  his  having  paid  the  de- 
posit upon  the  shares  allotted  to  him,  and  it  follows, 
that  if  your  Lordships  shall  be  of  opinion  that  the  ap- 
peal in  that  case  cannot  be  sustained,  the  decision  in 
that  case  will  govern  the  case  of  Norris  v.  Cooper.  It 
will  therefore  be  sufficient  for  me  to  state  to  your  Lord- 
ships the  material  circumstances  and  arguments  which 
are  applicable  to  the  case  of  Hutton  v.  Thompson. 
Those  facts  are  as  follows : — 

In  the  year  1845,  some  persons  published  a  pros- 
pectus, proposing  to  construct  a  railway  from  Bir- 
mingham  to  Oxford  by  means  of  a  company  or  asso- 
ciation, with  a  capital  of  2,000,000/.,  divided  into 
80,000  shares  of  25/.  each. 

ITie  project  was  provisionally  registered  under  the 
statute  of  the  7  &  8  Fie/.,  c.  1 10.  The  prospectus  set 
forth  certain  names  as  constituting  a  provisional  com- 
mittee, and  it  contained  a  form  of  application  for  shares. 

About  the  end  of  October  1845,  the  respondent 
Thomson  applied  for  an  allotment  of  20  shares,  and  the 
shares  were  allotted  to  him  accordingly,  of  which  he 
was  informed  by  a  letter  dated  the  18th  of  October j 
which  is  set  forth  in  the  printed  cases,  and  which  I 
will  read.     (His  Lordship  read  the  letter.) 

Upon  the  receipt  of  this  letter,  Thompson  paid  the  de- 
posit of  2/.  \2s.  6d.  per  share  to  one  of  the  bankers 
named  in  the  letter,  but  never  exchanged  the  banker's 
receipt  for  scrip,  nor  executed  any  Parliamentary  con- 
tract or  subscribers'  agreement,  and  none  such  was  ever 
prepared.  Seventy  thousand  shares  were  allotted  by 
some  persons  acting  as  a  committee,  and  the  deposits. 
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bj'  a  letter  similar  to  that  which  I  have  read^  were  re- 
quired to  be  paid  on  or  before  the  24th  of  October, 
1845^  or^  as  the  letter  stated^  the  allotments  were  to  be 
null  and  void.  Deposits  were  paid  upon  4^295  shares 
only,  it  was  therefore  found  impracticable  to  establish 
the  Company,  and  the  project  was  abandoned. 

On  the  21st  December^  1849,  an  order  was  made 
under  the  statutes  before  mentioned,  and  the  Master 
afterwards  acting  under  that  order,  inserted  the  name 
of  the  respondent  Thompson  in  the  list  of  contributo- 
ries  to  the  Company,  in  which  shares  had  been  allotted 
to  him,  and  he  had  paid  the  deposit  on  them. 
Against  that  insertion  of  his  name,  the  respondent 
appealed  to  the  Vice  Chancellor,  Lord  Cranworlh,  and 
his  Lordship  reversed  the  decision  of  the  Master,  and 
the  present  appeal  is  presented  by  the  official  ma- 
nager tigainst  that  order  of  reversal. 

The  question  which  arises  upon  these  facts  is, 
whether  the  name  of  the  respondent  Thompson  was 
properly  inserted  in  the  list  of  contributories. 

In  support  of  the  appeal  it  has  been  contended,  that  by 
the  application  for  shares,  the  allotment  pursuant  to 
such  application,  and  the  payment  of  the  deposit  upon 
the  shares  so  allotted,  the  respondent  became  a  member 
of  the  Company,  and,  as  such,  liable  to  be  put  upon 
the  list  of  contributories,  and  it  is  argued,  that  by  s.  3 
of  1 1  &  1 2  V.,c.  45,  the  Winding-up  Act  of  1848,  "con/n- 
hiitorif^  includes  every  member ;  and  member  is  declared 
to  mean  any  person  entitled  to  a  share  of  the  assets 
or  accruing  profits  of  the  Company.  And  that,  as  by 
the  7  &  8  Vict.,  c.  1 10,  s.  3,  the  word  "  subscriber,^^  is 
declared  to  mean  any  person  who  shall  have  agreed  to 
take  shares  in  a  proposed  Company,  therefore,  the 
respondent,  being  a  subscriber  within  tlie   one  defi- 
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nition^  must  be  taken  to  be  a  member,  and  conse-         1851. 
quently  a  contributor^^,  within  the  other.  Hutton 

But  this  conchision  by  no  means  follows,  because  the    Jhompson 
conditions  prescribed,  upon  which  he  was  to  become 
a  member,  and  to  become  entitled  to  any  participation 
in  the  profits  of  the  adventure,  were,  that  besides  the 
payment  of  the  deposit,  he  should  sign   the   Parlia- 
mentary contract,  and  the  subscribers'  agreement,  and 
exchange  the  banker's  receipt  for  scrip,  whereas,  al- 
though the  respondent  did  pay  the  deposit,  he  did  not 
perform  either  of  the  other  conditions  ;  and,  according 
to  the  decisions  which  have  taken  place  again  and  again, 
in  all  the  Courts  of  Westminster ^  upon  the  abandoment 
of  the  project,   the  respondent  was  not  liable   to  an 
action  at  law  at  the  suit  of  any  creditor  of  the  Com- 
pany. 

Upon  the  part  of  the  respondent  it  was  argued, 
that  he  had  agreed  to  become  a  subscriber  for  shares, 
conditionally  upon  a  Company  being  established,  with 
the  proposed  capital  of  2,000,000/.,  divided  into 
80,000  shares  of  25/.  each,  as  proposed  in  the  pros- 
pectus ;  but  that  no  such  Company  ever  was,  or  could 
be  established,  and  therefore,  th,e  whole  condition  and 
consideration  upon  which  he  agreed  to  become  a 
shareholder  failed,  and  by  such  failure,  it  became  im- 
practicable for  him  ever  to  obtain  the  shares  which  he 
had  agreed  to  take,  and  that  so  far  from  being  liable 
to  contribute  to  the  expences  or  debts  incurred  by  the 
promoters,  who  had  ineffectually  endeavoured  to  es- 
tablish the  Company,  he  was  entitled,  according  to 
the  case  of  Walstab  v.  Spottiswood  (a),  and  to  what  is 
now  the  established  law  in  Westminster  Hall,  to  recover 
back  the  deposits  paid,  and  that  it  would  be  a  pro- 

(a)  15  Mees.  &  W.  501. 
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position  contradictory  in  itself  to  hold  that  payments 
made  by  the  respondent^  subjected  him  to  further  re- 
sponsibility^ when,  in  point  of  law,  such  pajnnents  were 
recoverable  back  on  the  ground  of  a  fEulure  of  consi- 
deration. 

The  answer  thus  urged  appears  to  me  to  be  a  valid 
answer  in  point  of  law,  and  that  the  acts  of  the  respon- 
dent, and  the  other  circumstances  relied  upon  in  sup- 
port of  the  appeal,  subjected  the  respondent  to  no 
other  obligation  or  responsibility  than  being  bound  to 
take  certain  shares  in  such  a  Company  as  that  pro- 
posed by  the  prospectus  to  be  formed,  in  the  event  of  it 
being  in  fact  established,  but  which  never  took  place. 

The  case  oiHutton  v.  UpfiU(a),  decided  by  this  House, 
was  cited  and  relied  upon  on  the  part  of  the  appellant; 
but  in  regard  to  that  case,  it  is  only  necessary  to  say  at 
present  that  it  is  an  authority  rather  against  the  appel- 
lant than  ybr  him,  for  by  that  judgment  UpfiU  was  held 
to  be  a  contributory,  expressly  upon  the  ground  of  the 
conjoint  effect  of  the  two  facts,  which  existed  in  it, 
and  those  facts  were  that  he  was  a  member  of  the  pro- 
visional committee,  and  had  also  paid  deposits  upon 
shares ;  the  language  of  the  judgment  being,  that  it  was 
the  case  of  a  ^^  provisional  committeeman  plus  his  ac- 
ceptance of  shares,'^  and  it  clearly  appears  firom  the 
judgment,  that  if  either  of  those  facts  had  been  absent, 
the  opinion  of  the  noble  Lord  who  pronounced  the 
judgment  would  have  been  against  the  appellant. 

The  case  of  Nockells  v.  Crosby  (6),  long  ago  decided 
that  the  preliminary  expences  of  an  abortive  scheme 
must  be  borne  by  the  projectors,  and  cannot  be  thrown 
upon  those  who  agreed  to  become  shareholders  in  a 
projected  company  which  was  never  established. 

(a)  2  H.  L.  Cas.  674.  (6)  3  Bam.  k  Cress.  814. 
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This  case  was  argued  in  the  presence  of  the  learned         1851. 
Judges.     Your  Lordships  were  pleased  to  put  questions       Uutton 
to  them,  to  which  they  gave  an  answer,  and  which     XhomVson- 
question  and  answer  I  heg  to  repeat  to  your  Lordships.         ,"»^^ 
[His  Lordship  read  them.]  t?. 

The  opinion  which  I  have  just  read  is  in  conformity 
to  what  has  been  established  in  a  variety  of  cases,  and 
consistent,  as  I  believe,  with  sound  law,  and  I  perfectly 
concur  in  that  opinion ;  and  if  your  Lordships  think 
fit  to  adopt  it,  you  will  come  to  the  conclusion  that 
the  present  appeal  ought  to  be  dismissed,  and  accor- 
dingly I  move  your  Lordships  that  in  the  case  of  Hut- 
ton  V.  Thompson  the  appeal  be  dismissed,  with  costs. 

Ordered  accordingly. 

In  the  case  of  Norris  v.  Cooper y  which,  by  the  ab- 
sence of  the  fact  of  the  payment  of  deposits,  is  less 
strong  than  the  case  of  Hutton  v.  Thompson  (which 
your  Lordships  have  just  disposed  of),  I  also  move 
your  Lordships  that  the  appeal  be  dismissed,  and  with 
costs. 

Ordered  accordingly. 


Bright  v,  Hutton. — Hutton  v.  Bright. 

These  were  cross  appeals.  The  first  was  presented  by  Mr. 
Bright,  who  waa  alleged  to  have  been  a  shareholder  in  the 
Direct  Birmingham,  Oxford  and  Reading  Railway  Company, 
and  the  second  by  the  official  manager  appointed  to  wind  up 
the  affairs  of  that  Company.  Both  were  brought  against  an 
order  pronounced  by  Vice  Chancellor  Lord  Cranworth,  who 
had  pronounced  it  at  the  express  desire  of  both  parties,  in 
order  that  it  might  at  once  be  subjected  to  consideration  in 
the  House  of  Lords.  An  application  was  made  to  the  Hoase 
that  the  appeals  might  be  heard  immediately,  and  the  appli- 
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185 1.         cation  being  granted,  tliey  were  argned  on  fVed*etdap  the  Gtli 

BnuinT       o(  August,     The  liability  of  Mr.  Bright  to  be  placed  on  the 

r.  list  of  coDtributories  was  assumed  to  be  established,  and  the 

and    '       question  argued  was  as  to  the  mode  of  calculating  the  amount 

IlrxTON       of  tlie  contribution  which  he  was  bound  to  make  in  respect  of 

„  ^'  that  liability. 

The  JinV/t'tf  were  not  present  at  tliis  argument.     On  the 
^th  o£  Augnsf, 

The  Lord  Chancellor  said,  that  as  the  question  involved  iL 
this  case  dc'p.nded  on  the  construction  of  Winding-up  Acts, 
and  several  different  modes  of  calculating  a  contributorv's 
liability  might  be  suggested,  it  would  be  most  proper  that  the 
House  should  have  the  advantage  of  the  assistance  of  the 
Judges.  As  it  was  impossible  to  have  that  assistance  at  that 
moment,  all  the  Judges  being  absent  on  circuit,  and  the 
session  being  just  about  to  close,  he  thought  the  only  proper 
course  would  be,  to  postpone  the  further  consideration  of  the 
case  till  the  next  session,  and  he  moved  that  it  should  be  so 
adjourned. 

Lord  Crantcorth  expressed  his  entire  concurrence  with  the 
course  recommended  by  the  Lord  Chancellor. 

The  further  consideration  of  the  case  was  ordered  to  be  ad- 
journed accordingly. 
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G.  L.  andC.  G.  Prendergast,  W.  and"!    .  1850. 

\  Appellants.       Augua?,'',^. 
Dora  Simpson^  and  Mary  Swinton  J 

Eliza  Emma  Prendkrgast,    Harris -i  _  ,    . 

„  J  rx  1.  y  Respondents, 

Prbndbrgast^  and  Others    -  -  J 

Where  trustees  are  directed  to  pay  a  certain  sum  to  a  person  for  life.  Will. 

and  are  empowered  according  to  their  discretion  to  iurest  the  trust-  Construction, 

funds  out  of  which  that  sura  is  to  arise,  but  decline  or  neglect  to  Trustees  not 

act,  and  the  assistance  of  a  Court  of  Equity  is  sought  in  order  to  ^**^' 

carry  into  effect  the  purpose*  of  the  will,  the  Court  will  not,  as  a   y,        ^  ,        1 
,  .,,....,,.  K^onveTSiwn  oj 

matter  of  course,  exercise  that  discretion,  but  will  only  act  on  its  es-    f^^^ 

tablished  and  known  rules,  unless  the  intention  of  the  testator  plainly    Qo$ts, 
appears  to  exclude  such  a  mode  of  proceeding. 
A  testator,  after  making  certain  specific  bequests,  proceeded  as  follows  : 
'*  I  give  and  bequeath  to  my  trustees  hereinafter  named,  so  much  of 
my  personal  estate  and  effects  as,  at  the  time  of  my  decease,  shall  pro- 
duce the  clear  annual  income  of  150U/. :  and  I  direct  that  the  same  shall 
be  selected  and  appropriated  and  set  apart,  as  soon  as  may  be,  &c., 
by  my  said  trustees,  in  their  uncontrolled  discretion,  upon  trust  to 
pay "  to  his  wife  the  dividends  during  her  life  or  widowhood,  and 
after  her  death  or  second  marriage,  the  same  was  to  become  part  of  his 
residuary  personal  estate.     He  directed  that  if  the  annual  produce  so 
appropriated  should  be  increased  or  reduced  in  amount,  his  wife  was 
to  receive  fte  increased  or  reduced  dividends,  as  the  case  might  be,  in 
lieu  of  those  before  direcied  to  be  paid  to  her.     The  trustees  were 
fully  empowered  at  their  discretion  to  permit  the  personal  estate  to 
continue  on  the  same  securities  as  at  the  time  of  his  decease,  or  to  sell 
and  re-invest,  as  the  testator  limself  might  do.     Some  of  ihe  foreign 
funds  ceased  to  pay  any  dividends,  and  the  trustees  refused  to  exercise 
tbeir  discretion  as  to  altering  the  investments,  but  submitted  to  act  as 
the  Court  should  direct. 
The  Court  refused  to  exercise  the  discretion  vested  in  the  trustees,  but 
acting  on  its  general  rule  in  such  matters   (as  the  testator  had  not 
expressed  a  different  intention),  directed  the  annuity  to  be  raised  by  the 
purchase  of  an  adequate  sum  in  consols,  and  ordered  the  Master  to 
inquire,  having  regard  to  the  interests  of  other  parties  under  the  will, 
what  investments  must  be  called  in  to  effect  this  object : 
Hbld,  that  the  decree  thus  made  was  correct. 

The  costs  of  the  appeal  were  ordered  to  come  out  of  the  estate,  but  the 
trustee  having  unnecessarily  printed  certain  documents  for  the  bearing 
of  the  appenl,  the  costs  of  such  printing  were  disallowed. 

'J  HR  question  involved  in  this  appeal^  arising  upon  the 
construction  of  the  will  of  Guy  Lenox  Preiidergasty  was. 
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1850.        whether  an  annuity  thereby  given  to  his  widow  should 

Prendbrgast    be  paid  out  of  the  interest  of  so  much  of  his  personal 

Prbndbrgast    cs^^  ^  ^^  producing,  at  the  time  of  his  deaths  in 

and  others,     its   then   state   of  investment^   an   annual   income  of 

1500/. ;  or  whether  an  annual  income  of  that  amount 

should  be  reserved  to  her^  by  a  sale  of  a  sufficient  por* 

tion  of  such  personal  estate^  and  a  reinvestment  of  the 

proceeds  in  the  purchase  of  30^000/.^  in  three  per  cent 

consols. 

The  testator  by  his  will,  dated  the  3rd  of  April,  1839, 
after  directing  payment  of  his  debts^  funeral  and  testa- 
mentary expences^  and  bequeathing  to  his  wife  (the 
respondent  Eliza  Emma  Prendergast),  the  sum  of 
2,000/.,  together  with  a  leasehold  house,  furniture^  and 
other  effects,  as  therein  mentioned,  and  confirming  the 
settlement  made  upon  their  marriage^  gave  and  be- 
queathed as  follows : — 

^'  I  give  and  bequeath  to  my  trustees  hereinafter 
named  so  much  of  my  personal  estate  and  effects  as  at 
the  time  of  my  decease  shall  produce  the  clear  annual 
income  of  1 ,500/. :  and  I  direct  that  the  same  shall  be 
selected  and  appropriated  and  set  apart,  as  soon  as  con- 
veniently may  be  after  my  decease,  by  my  s^d  trustees 
or  the  trustees  or  trustee  for  the  time  being  or  the  ma- 
jority of  them  residing  in  England  in  their  uncontrolled 
discretion  :  and  I  direct  that  my  said  trustees  and  the 
trustees  or  trustee  for  the  time  being  under  this  my 
will  do  and  shall  stand  and  be  possessed  of  the  personal 
estate  and  effects  so  to  be  appropriated  and  set  apart, 
upon  trust  to  pay  the  interest,  dividends,  and  annual 
produce  thereof,  by  equal  half-yearly  payments^  unto 
my  said  dear  wife  during  her  life,  if  she  shall  so  long 
continue  my  widow ;  the  first  of  such  half-yearly  pay- 
ments to  begin  and  be  made  at  the  end  of  six  calendar 


CASES  IN  THE  HOUSE  OF  LORDS.  197 

months  next  after  mj'^  decease :   and  from  and  after        1860. 
the  decease  or  second  marriage  of  my  said  wife,   I    prbnomoast 
direct  that  the  personal  estate  and  effects  which  shall   „       ^• 
be  so  appropriated  and  set  apart,  or  the  stocks  funds     ^^^  others, 
or  securities  in  or  upon  which  the  same  shall  then  be 
laid  out  or  invested,  shall  sink  into  and  become  part  of 
my  residuary  personal  estate  :  and  I  direct  that  in  case 
the  yearly  interest,  dividends,  and  annual  produce  of 
the  personal  estate  and  effects  so  to  be  appropriated 
and  set  apart  as  aforesaid,  or  the  stocks  funds  or  secu- 
rities  m  or  upon  which  the  same  shall  or  may  at  any 
time  or  times  hereafter  be  laid  out  or  invested,  shall 
from  any  cause  whatever  be  increased  or  reduced  in 
amount  during  the  time  the  same  are  hereby  directed 
to  be  paid  to  my  said  wife,  then  and  in  such  case  my 
said  wife  shall  be  entitled  to  have  and  receive  such 
increased  or  reduced  interest  dividends  and  annual  pro- 
duce as  the  case  may  be,  in  lieu  and  satisfaction  of  the 
interest  dividends   and  annual   produce   hereinbefore 
directed  to  be  paid  to  her." 

The  testator  then  bequeathed  all  the  residue  of  his 
estate  to  his  trustees,  upon  trust  to  divide  the  same 
equally  among  his  children  who  should  be  living  at  his 
decease,  whether  by  his  first  or  second  marriage,  their 
shares  to  be  paid  or  vested  as  in  the  will  mentioned ; 
and  after  declaring  that  the  several  provisions  by  the 
will  made  for  his  wife  and  children  by  his  second  mar- 
riage, were  in  addition  to  the  benefits  they  might  be 
Respectively  entitled  to  under  his  marriage  settlement : 
and  after  making  provision  for  the  maintenance  and 
advancement  of   such   of   his   children  wliose   shares 
should  not  have  become  vested   at   the   time   of  his 
decease   as   therein  mentioned,    the    testator  further 
declared  as  foUows  : — 

p  2 
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1850.  <^  And  I  hereby  direct  that  it  shall  and  may  be 

Prkndbrgast  lawful  for^  and  I  do  hereby  expressly  authorize  and 

Prbndbroast  empower  my  said  trustees  and  the  trustees  or  trustee 

and  others,  f^j.  ^^^  ^^^^  being  under  this  my  will  or  the  majority 

of  them  resident  in  England  at  their  own  discretion  to 
permit  the  whole  or  any  part  of  my  personal  estate  to 
be  and  continue  on  such  securities  as  the  same  may 
happen  to  be  invested  at  the  time  of  my  decease^  so 
long  as  they  see  fit,  \idthout  being  in  any  way  answer- 
able or  responsible  for  so  doing:    nevertheless  I  do 
hereby  fully  authorize  and  empower  my  said  trustees 
or  the  trustees  or  trustee  for  the  time  being   or  the 
majority  of  them  resident  in  England  to  sell  and  abso- 
lutely dispose  of  or  convert  into  money  such  part  or 
parts  of  my  personal  estate  and  effects  as  shall  not 
consist  of  money  or  securities  for  money,  and  call  in 
recover  and  receive  such  part  or  parts  of  my  said  per- 
sonal estate  and  effects  as  shall  consist  of  money  or 
securities  for  money,  when  and  as  they  my  said  trustees 
or  trustee  for  the  time  being  shall  in  their  discretion 
think  fit,  and  to  lay  out  and  invest  the  money  so  to  be 
raised  and  received  in  the  public  stocks  or  funds  of 
Great  Britain  or  on   goverment   or   real  security   at 
interest,  and  from  time  to  time  to  alter  varv  and  trans- 
pose  the  stocks  funds  and  securities  in  or  upon  which 
the  same  shall  or  may  be  laid  out  and  invested  and 
again  to  reinvest  and  lay  out  the  money  arising  thereby 
upon  any  new  or  other  or  the  like  stocks  funds  or  secu- 
rities as  often  as  they  my  said  trustees  or  trustee  for 
the  time  being  or  a  majority  of  them  resident  in  Eng^ 
land  shall  in  their  own  absolute  discretion  think  fit  and 
advisable,  and  generally  to  act  in  the  premises  in  as  full 
and  ample  a  manner  as  I  could  do  were  I  living.     And 
I  direct  that  mv  said  trustees  or  trustee  shall  stand  and 
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be  possessed  of  and  interested  in  all  such  stocks  funds  I9b0. 

and  securities^  and  the  dividends  interest  and  annual    Prekdbrgast 
produce  thereof,  upon  such  trusts  and  for  such  intents    Pubndp.'roast 
and  purposes  as  are  hereinbefore  expressed  and  declared     **"^  other*. 
of  or  concerning  the  trust  funds  and  premises  given  to 
or  vested  in  them  as  aforesaid,  and  the  dividends  in- 
terest and  annual  produce  thereof  respectively.^^ 

The  testator  appointed  his  wife  (the  respondent),  his 
brother-in-law.  Sir  James  Law  Lushingtony  his  sons,  the 
appellants,  Guy  Lushington  Prendergasty  and  Charles 
George  Prendergasty  his  brother  Sir  Jeffery  Prender* 
gasty  and  his  nephew  the  respondent  Harris  Prender^ 
gasty  executors  and  trustees  of  his  will.  The  will  con- 
tained the  usual  clauses  for  indemnifying  and  reimbursi- 
ing  the  trustees,  and  for  the  appointment  of  new  ones 
if  necessary. 

The  testator  by  a  codicil  dated  the  3rd  of  August 
J840,  confirmed  his  will,  and  died  in  February  1845, 
leaving  his  sons,  and  two  daughters,  his  only  children 
by  his  first  wife  (the  appellants  in  the  cause),  and  Emma 
Maria  Prendergasty  his  second  wife,  Louisa  Lenox 
Prendergasty  and  Lenox  Prendergasty  his  only  children 
by  that  wife  (the  respondents),  him  surviving. 

The  will  and  codicil  were  proved  in  March  1845,  by 
Harris  Prendergast  alone,  power  being  reserved  for  the 
widow  and  the  other  four  executors  named  in  the  wiU, 
who  were  then  residing  abroad,  to  come  in  and  prove 
the  same. 

The  testator^s  personal  estate  at  the  time  of  his  death, 
besides  his  dwelling-house  and  furniture  bequeathed 
to  his  wife,  and  10,500/.  consols,  vested  in  trustees  for 
her  jointure,  consisted  of  investments  in  foreign 
stocks  (a),  the  interest  of  which,  while  they  produced 

(a)   Vide  post,  p.  '202. 
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1850.  any^  gave  an  income  of  4^894/.^  but  some  of  them  had 
Prendbroast  altc^ether  ceased  to  pay  interest^  and  their  value  wss 
Prbndbroast  fluctuating  (&) .  Under  these  circmnstancea  Mr.  Harm 
and  others.  Prendergasty  acting  as  sole  executor  and  trustee^  refused, 
without  the  direction  of  the  Court  of  Chancery,  to 
make  the  selection  and  appropriation  of  stocks  directed 
by  the  will,  for  securing  the  provision  thereby  made  for 
the  widow.  A  bill  was  filed  by  her  against  him  and  the 
other  executors,  and  against  the  children  of  the  testsr 
tor's  first  and  second  marriages.  The  bill  prayed  that 
the  trusts  of  the  will  might  be  carried  into  executioii, 
under  the  direction  and  decree  of  the  Courts  and  that 
it  might  be  declared  that  the  plaintiff  was  entitled  to 
have  so  much  of  the  testator's  personal  estate  set 
apart,  appropriated,  and  invested  in  the  public  (unds, 
or  upon  real  security  in  Englandy  as  would  yield  a 
permanent  annuity  or  clear  yearly  sum  of  1500/.,  and 
that  such  appropriation  and  investment  might  be 
effected  forthwith. 

All  the  defendants  to  the  bill^  except  the  appellants, 
— the  testator^s  children  by  his  first  wife, — who  were 
residing  out  of  the  jurisdiction,  put  in  their  answers. 
The  testator^s  children  by  his  second  marriage,  answer- 
ing by  their  guardian,  submitted  the  question  of  the 
plaintiff^s  claim  to  the  judgment  of  the  Court.  Two  of 
the  executors.  Sir  J.  L.  Lushington  and  Sir  J.  Prender- 
gasty  renounced  the  trusts  of  the  wiU,  and  diadaimed 
all  interest  in  the  matters  in  question. 

Mr.  Harris  Prendergasi  by  his  answer  stated,  that 
he  had  possessed  himself  of  part  of  the  testatcN^s  per- 
sonal estate,  and  thereout  paid  his  debts,  and  also  the 
legacy  of  2,000/.  bequeathed  to  the  plaintiff;  but,  as 

(6)  See  5  Hare,  p   171. 
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sole  executor  and  trustee^  he  refused  to  carry  into  exe-  1S50. 

cution  such  of  the  trusts  of  the  will  as  to  which  there  rnENDERCAST 
existed  doubts  and  differences  of  opinion  between  the  p^e^d^'roast 
parties ;  and  after  stating  the  nature  of  the  testator^s  ®"^*  oihois. 
personal  estate^  and  that  the  dividends  and  value  thereof 
were  fluctuating  and  uncertain^  he  submitted  it  as  a 
question  of  construction  and  matter  of  law^  to  the 
decision  of  the  Court  whether  there  was  a  clear  and 
manifest  intention  shewn  by  the  will  that  the  trustees 
should  set  apart  and  appropriate  so  much  of  the  testa- 
tor's personal  estate  as  would  secure  a  permanent  sum 
of  1500/.  a-year  to  the  plaintiff  for  her  life  or  widow- 
hood ;  and  whether  the  trusts  and  powers,  by  the  will 
vested  in  the  trustees,  were  explicit  and  ample  enough 
to  authorize  them,  or  him  as  sole  executor  and  trustee, 
to  sell  out  so  much  of  the  testator's  foreign  stocks  as, 
when  converted  into  public  funds  or  real  securities  of 
the  country,  would  yield  a  clear  permanent  annual  sum 
of  1,500/.  to  the  plaintiff.  And  he  stated  that  he  was 
advised  and  believed  that  there  was  so  much  obscurity 
and  difficulty  in  the  language  of  the  will,  that  it  would 
be  hazardous  for  him,  and  injurious  to  the  interests  of 
all  the  parties  claiming  under  it,  if  he  were  to  take  on 
himself  the  execution  thereof,  without  the  assistance 
and  protection  of  the  Court ;  but  that  having  himself 
no  beneficial  interest  under  the  will,  he  would,  upon 
receiving  such  assistance  and  protection,  act  as  the 
Court  should  direct. 

The  cause  was  heard  by  Vice  Chancellor  Sir  James 
Wigram,  in  the  absence  of  the  appellants,  in  April 
1845,  when  it  was  ordered  that  the  bill  should  be  dis- 
missed as  against  Sir  /•  L.  Lushington  and  Sir  /.  Pren- 
dergast ;  and  it  was  referred  to  the  Master,  after  mak- 
ing certain  preliminary  inquiries,  and  taking  the  usual 
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1850.        accounts  of  the  testator^s  i>er8onal  estate,  to  inquire 

Prenderoast   ^^^^  P^'**'®  ^^  ®"^^  estate  were  then  outstanding  and 
^-  invested  in  any  and  what  foreiim  stocks  or  securities, 

Prenucrrast  ^ 

ttnd  others,  and  whether  any  and  what  parts  thereof  as  were  so  in- 
vested ought  to  be  sold  ;  and  it  was  ordered  that  such 
pjirts  thereof  as  the  master  should  be  of  opinion  ougbt 
to  be  sold,  should  be  sold  by  the  acting  executor. 

The  Master  by  his  report,  dated  in  December  1845, 
found,  among  other  things,  that  many  parts  of  the  tes- 
tator^s  estate  then  outstanding  were  invested  in  foreign 
funds,  and  produced  the  income  stated  below : 

Incone. 

Dole.        £ 

Mistissipi  6  per  cent  stock  -  -     21,000 

Pennsylvania  5  per  cent,  stock  -  -     22,000      2*20 

Maryland  G  per  cent,  stock  -  -     20,000 

Louisiana  5  per  cent,  bonds,  redeemable  in 

1853      -  -  -  -  -     21,000      270 

Louisiana  5  per  cent,  bonds,  redeemable  in 

1867      -  ... 

New  Orleans  City  5  per  cent,  bonds 
Alabama  5  per  cent,  bonds 


85,000 

40,000 

24,000 

•240 

:£ 

11,000 

550 

5,0C0 

250 

37,000 

1200 

Alabama  sterling  bonds        -  -  - 

Upper  Canada  debentures     -  -  - 

Converted  Portvguese  5  per  cent  bonds 

And  as  to  that  part  of  the  decree  directing  inquiry 
whether  such  parts  of  the  testator^s  estate  as  were 
vested  in  foreign  stocks,  or  any  part  thereof,  ought  to 
be  sold,  the  Master  certified  that  the  parties  before 
him  had  waived  proceedings  in  that  inquiry. 

'J'he  cause  was  heard  on  further  directions  in  Jamutry, 
1846,  by  the  same  Vice  Chancellor,  when  his  Honor,  by 
his  decree  of  that  date,  declared  that  the  bequests  to 
such  of  the  testator^s  daughters  living  at  his  death, 
as  should  be  married,  were  for  their  respective  separate 
use:  that  according  to  the  true  construction   of  the 
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will  the  plaintiff  was  entitled  to  have  so  much  of  the         IP50 
testator's  personal  estate  invested  in  3/.  per  cent,  con-    Pebndbrgabt 
sols,  as  should  be  sufficient  to  produce  a  clear  income    prbudbrgast 
of  1,500/.  a-year ;   and  it  was  referred  to  the  Master  to     *"^  others. 
inquire,  and  state  what  parts  of  the  testator's  personal 
estate  ought,  having  regard  to  the  interests  of  all  parties, 
to  be  sold  for  the  purpose  of  purchasing  such  consols 
sufficient  to  answer  such  annuity. 

Shortly  after  the  date  of  this  decree  the  appellants 
came  within  the  jurisdiction,  and  having  obtained  leave 
to  appear  to  and  answer  the  bill,  and  consenting  to 
be  bound  by  the  proceedings  and  orders  had  in  the 
cause  up  to  that  time,   subject  nevertheless  to  their 
right  of  appeal  therefrom,  they  put  in  their  answer, 
and  thereby  submitted  that  the  manifest  intention  of 
the  testator,  as  apparent  in  his  will,  was  that  his  exe- 
cutors and  trustees  should  not  sell  out  so  much  of  his 
foreign  stocks  or  other  personal  estate,  as,  when  con- 
verted  into   the    public   funds    or    invested   in    real 
securities  in  this  country,  would  yield  a  permanent 
annuity  of   1,500/.,  but  that  his  intention  was  that 
none  of  his  securities  should  be  sold  for  such  purpose ; 
but  that  a  sufficient  portion  of  the  existing  securities  at 
his  death  should  be  set  apart  and  appropriated  for  the 
purpose,  and  that  the  annual  amount  to  be  paid  to  the 
plaintiff  in  respect  of  the  annuity  should  thereafter  be 
dependent  on  the  annual  amount  of  the  interest  of  the 
securities  so  appropriated. 

The  cause  was  again  heard  by  the  Vice  Chancellor, 
between  the  appellants  and  Mrs.  Prendergast,  in  Jultfy 
1846,  when  his  Honour  pronounced  a  decree  in  the 
same  terms  as  the  decree  of  January ^  1846,  above 
stated. 

The  appellants  then  appealed  to  the  Lord  Chancellor, 
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1850.  who  affirmed  the  decree  and  dismissed  the  appeal,  ani 
PuMDERGAST  ofdered  the  costs  of  all  parties  to  be  paid  out  oi  thi 
PiiB\DRROA»r   testator's  residuary  estate. 

sintl  others.  fhe  appeUant  Charles  George  Prendergast,  one  a 
the  executors^  availing  himself  of  the  power  reserved  tc 
him^  proved  the  will  and  codicil^  and  havings  with  the 
other  appellants^  applied  for  a  rehearing  of  the  appeal 
before  the  Lord  Chancellor's  order  was  drawn  up,  hii 
Lordship  heard  the  cause  re-argued^  and  finally  disposed 
of  it  in  January y  1847>  by  again  ordering  the  Vice 
Chancellor's  decree  of  July^  1846,  to  be  affirmed^  witl 
costs  of  this  re-hearingy  to  be  paid  by  the  appellants  (i|/. 

(a)  The  following  is  an  abridgment  of  the  short-hand 
writer's  notes  of  his  Lordship's  jadgment : 

The  Lord  Chancellor, — In  permitting  this  case  to  be  spoken 
to,  and,  as  it  turned  out,  to  be  entirely  re-argued,  I  yielded 
to  what  I  supposed  to  be  the  strong  opinion   of  eminent 
counsel,  and  not  from  any  doubt  which  occurred  to  my  own 
mind  as  to  the  opinion  which  I  before  expressed.     I  have 
however  so  far  profited  by  that  re-argument  that  I  have  again 
looked  through  the  will.     I  have  considered  the  reasons  on 
which  the  decree  of  Vice  Chancellor  Wigram  was  founded, 
and  I  have  also  now  read  the  pleadings,  and  I  have  read  what 
escaped  my  attentton  before,  the  original  decree,  which  I 
think,  if  it  had  been  attended  to,  wonld  have  formed  a  very 
important  ingredient  in  the  consideration  of  this  case,  that 
not  being  the  subject  of  appeal,  the  appeal  being  confined  to 
the  decree  on  further  directions.     Now  the  question  being 
under  the  wiU,  by  which,  without  now  adverting  to  the 
partictdar  expression  I  used,  the  general  object  was  to  give 
the  plaintifi*  1,500/.  a-year.     I  will  not  call  it  an  annuity, 
because  that  has  been  the  subject  of  comment,  but  he  meant 
undoubtedly  that  his  widow  should  have  1,500/.,    a-year, 
payable  out  of  some  portion  of  the  estate,  and  that,  subject 
to  the  payment  of  that   1,500/.,  a  year,  the  property  was 
given  to  the  children  of  the  two  marriages,  and  the  sum. 
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The  present  appeal  is  brought  against  that  order^  and       1850. 

so  much  of  the  Vice  Chancellor's  orders  of  January  and  prbndbroast 

July  1846,  as  are  above  set  forth,  (except  the  declara-  prb^dehoast 

tion  that  the  bequests  to  such  of  the  testator's  daugh-  ^^^  others. 

whatever  it  might  be,  to  be  set  apart  to  answer  the  1,500/. 
a-year  to  the  widow,  was,  after  her  death,  to  fall  into  the 
residue. 

That  is  the  general  purport  of  the  will :  and  the  question 
is,  whether  that  1,500/.,  a-year  is  to  be  provided  for  out  of 
the  estate  in  the  way  in   which  like  provisions  of  that  des* 
cription  usually  are,  or  whether  the  testator  has  by  his  will 
expressed  an  intention  that  it  shall  be  provided  for  by  an 
appropriation  at  the  time  of  his  death,  or  immediately  on  his 
death,  of  some  portion  of  such  funds  as  might  actually  then 
be  in  a  state  of  investment  and  producing  income ;  it  must 
be  producing  income,  otherwise  the  argument  will  not  hold. 
No  doubt  it  was  quite  competent  to  the  testator  to  make  such 
a  provision ;  it  would  be  a  very  irrational  provision,  and  it 
would  be  one  which  would  be  likely  to  defeat  the  general 
object  which  he  had  in  his  will,  of  producing  a  life  estate  for 
the  widow,  and  afterwards,  subject  to  that  life  estate,  making 
a  provision  for  the  children.     Still,  if  the' testator,  who  was 
master  of  his  own  property,  thought  proper  so  to  dispose  of 
his  property,  there  can  be  no  doubt  as  to  his  competency  so 
to  do,  and  the  Court  would  then  be  bound  to  carry  it  into 
effect  as  far  as  by  the  rules  of  the  Court  it  was  possible  to 
do.     But  that,  of  course,  is  a  matter  of  construction,  and 
without  sayiDg  that  it  requires  expressions  that  leave  no 
doubt,  it  is  a  construction  which  the  Court  woidd  not  very 
readily  accede  to,  and  would  only  do  so  if  the  intention  were 
■o  essentially  clear  as  that  there  could  be  no  doubt  of  mis- 
carriage in  adopting  that  mode  of  administeriDg  the  fund. 
Now  it  is  obvious,  and  that  was  conceded  in  the  argument, 
that  if  that  be  so,  the  funds  when  set  apart  would  be  funds 
which  could  not  be  afterwards  altered  during  the  period  of  the 
life  of  the  widow,  because  it  would  and  must  proceed  entirely 
on  this  supposition,  that  it  is  a  specific  appropriation  either 
directly  by  the  testator  or  through  the  means  which  he  has 
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1850.  ters^  li\'ing  at  his  death  as  should  be  married^  were  for 

iNUKKQAbT  their  separate  use)  ;    and  also  against  so  much  of  the 

.,.^J>....^  decree  oi  April  1845,  as  referred  it  to  the   Master  to 

d  uihtTs.  inquire  whether  any  and  what  parts  of  the  testator's 

directed,  aud  that  when  that  appropriation  takes  place  it  it 
to  all  inteots  and  purposes  a  specific  appropriation  of  the 
income  of  the  funds  so  set  apart,  to  the  wife  for  her  life  tnd 
afterwards  to  he  divided  amongst  her  children.  That  wonld, 
for  the  purpose  of  any  discretion  which  the  trustees  mig^t 
have ;  it  would  he  just  the  same  as  if  the  testator  had  directed 
the  income  to  he  enjoyed  hy  the  widow  for  life,  and  aftenrsrdi 
to  go  amongst  the  children.  If  there  be  in  this  will  a  dis- 
cretionary power  to  vary  the  funds,  it  might  afford  at  least  a 
strong  argument  of  inference  of  intention  that  there  was  no 
such  specific  appropriation  of  particular  funds  intended,  hat 
the  object  was  to  provide  for  the  income  of  the  wife  without 
reference  to  the  appropriation  of  any  such  funds  as  might  be 
existing  at  the  time  of  the  testator's  death.  If  that  was  the  con- 
struction of  the  will,  and  if  the  trustees  having  once  apprc^ri- 
ated  the  funds,  had  no.  discretion  arterwards  to  rary  them, 
but  being  appropriated,  they  became  the  separate  property 
for  life  of  the  widow,  the  Court  of  course  would  have  no 
more  discretion  to  vary  the  fund  than  the  trustees  would  have, 
and  the  trustees  having  declined  to  act,  and  the  duty  devolving 
on  the  Court  of  doing  that  which  the  trustees  ought  to  do, 
there  is  no  difiiculty  whatever  in  the  Court  exercising  that 
discretion,  namely,  of  enquiring  which  of  the  funds  existing 
at  the  time  of  the  death  were  funds  proper  to  set  apart  for 
the  purpose  of  answering  the  1,500/.  a-year.  That  would 
be  merely  executing  the  trust,  a  trust  with  a  specific  direc* 
tion ;  it  would  be  a  trust  without  a  power ;  there  would  be 
none  of  that  discretion  to  be  exercised  in  the  performance  of 
that  duty  which  has  been  considered  as  personal  to  the  in- 
dividual named  by  the  testator,  and  therefore  not  capable  of 
being  exercised  by  the  Court  or  devolved  to  others.  If  there- 
fore that  is  the  construction,  there  would  be  no  difficolty  in 
the  Court  executing  that ;  it  might  execute  it  by  directing 
the  Master  to  enquire  which  of  the  funds  existing  at  the  time 
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estate  as  were  outstanding  in  foreign  stocks,  ought  to         1850 

be   sold ;   and  as  ordered  that   such  parts  thereof  as  pren^ga«t 

the  Master   should  be   of  opinion  ought  to  be  sold,  p       ^' 

should  be  sold.  and  others. 

of  the  death  were  proper  to  be  set  apart  for  producing  the 
1,500/.  a-year 

Now  before  I  preceed  to  make  any  observations  on  the  will 
itself,  I  would  state  what  the  decree,  not  the  decree  on  further 
directions  appealed  from,  but  the  decree  not  appealed  from, 
and  which  therefore,  as  the  matter  stands,  must  regulate  the 
rights  of  the  parties.  By  that  decree,  after  directing  the 
usual  enquiries  and  accounts,  it  was  "ordered  that  the  Mas- 
ter should  enquire  and  state  to  the  Court  what  parts  of  the 
testator^s  estate  were  then  outstanding  and  invested  in  any 
and  what  foreign  stocks  or  securities,  and  whether  such  parts 
of  the  testator^s  estate  as  were  then  outstanding  and  invested 
in  any  foreign  stocks  or  securities,  or  any  and  what  parts 
thereof,  ought  to  be  sold.  And  it  was  ordered  that  such  parts 
thereof  as  the  Master  should  be  of  opinion  ought  to  be  sold, 
be  sold  by  the  defendant  Harris  Prendergast."  The  Court 
has  put  a  construction  on  the  will,  for  the  Court  has  de- 
clared— and  that  decree  as  it  stands  is  binding  on  all  parties — 
that  if  the  Master  shall  find  that  it  is  not  expedient  that  the 
property  shall  remain,— which  of  course  he  must  find,  be- 
cause he  could  not  find  otherwise,  although  he  has  not  made 
a:iy  report  on  that  part  of  the  case,— if  he  shall  find  that  it 
is  not  expedient  that  the  estate  on  which  the  life  interest  is 
charged,  with  remainder  to  the  two  families  of  children,  shall 
remain  on  the  security  of  these  foreign  stocks,  why  then  he 
is  without  any  further  direction  of  the  Court  to  proceed  to 
sell.  How  is  it  possible,  in  the  face  of  that  decree,  for  this 
Court  to  say  that  that  is  not  the  construction  of  the  will,  the 
Court  having  declared  that  that  is  the  construction  of  the 
will  ?  And  having  dealt  with  the  fund  as  liable  to  be  disposed 
of,  how  can  the  Court  say  that  the  funds  arc  not  liable  to  be 
disposed  of?  Whether  the  investment  is  good  or  bad,  whether 
beneficial  to  the  tenant  for  life  or  to  those  in  remainder,  or 
whether  it  be  not,  it  must  remain  in  the  state  in  which  the 
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1850.  Mr.  Bethell  and  Mr.  Hetheringtan  for  the  ^pellants. 

PRRNDBBQArr  It  wos  matter  for  regret  as  well  as   surprise   that 

Prp.ndrroast  ^^^  question  of  construction  in  this  case  had  been  lo 

lii.d  nilicM.  ^ftpjj  discussed  before  different  Judges^  without  thdr 

testator  left  it,  after  once  being  appropriated  for  the  life  of 
the  widow :  if  I  was  of  a  contrary  opinion,  on  looking  it 
the  will,  from  what  I  find  to  be  the  declaration  of  tbe  Gout 
on  the  original  decree,  it  might  no  doubt  create  some  ea- 
barrassment  and  might  give  rise  to  farther  proceedingi: 
but  that  which  was  the  declared  opinion  of  the  Court,  sod 
which  now  exists  as  the  decree  of  the  Court,  is  quite  con- 
sistent with  the  view  I  take  of  this  will ;  and  without  sajing 
that  there  are  not  expressions  in  the  will  which  give  rise  to 
the  argument,  and  which  are  not  so  free  from  difiiculty  as 
other  expressions  that  might  have  been  uaed,  on  looking  at 
the  whole  of  this  will  together,  I  have  no  doubt  whatever,  u 
I  expressed  before,  that  there  is  no  such  expression  of  inten- 
tion as  makes  it  the  duty  of  the  Court,  or  is  sufficient  to 
induce  the  Court,  if  it  had  the  power  of  putting  that  very 
extraordinary  construction  upon  it,  namely,  of  keeping  these 
foreign  securities  as  the  means  out  of  which  the  1,500/.  a- 
vear  is  to  be  raised. 

The  testator  commences  his  will  by  providing  for  his  wife : 
he  says,  *'  I  give  and  bequeath  to  my  trustees,  hereinafter 
named,  so  much  of  my  personal  estate  and  e£fects  as  at  the 
time  of  my  decease  shall  produce  the  clear  annual  income  of 
1,500/."     Now  if  it  stopped  there,  no  aigument  could  have 
been  raised,  because  these  really  would  have  been  ordinary 
terms.     Then  wc  have  only  to  look,  if  that  be  the  gift,  at  what 
is  the  mode  of  investment  according  to  the  rules  of  this  Court. 
What  are  the  funds?     In  what  state  of  investment  ought 
they  to  bo,  in  order  to  provide  for  the  tenant  for  life,  where 
the  principle  is  left  to  other  persons,  after  the  death  of  tbe 
tenant  for  life  ?     And  then  he  goes  on,  "  and  I  direct  that 
the  same  shall  be  selected,  and  appropriated  and  set  apart, 
as  soon  as  conveniently  may  be  after  my  decease,  by  my  said 
trustees,  and  in  their  uncontrolled  discretion. 
Now  T  must  observe  here,  the  question  is  not  whether  the 
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rceiring  what  was  the  testator's  intention^  so  plamly         1850. 

pressed  in  this  will.     He  gave  to  his  trustees  so  prendphgast 

ich  of  his  personal  estate  as  would  at  his  death  pro-  phunoeboast 

ce  an  annual  income  of  1^500/.    to  his   widow ;  and  and  otliera. 

Lstees  had  by  this  will  a  discretion  as  to  whether  the  pro- 
rty  should  remain  in  the  foreign  funds  or  not,  bat  it  is 
lether  they  are  directed  after  once  having  appropriated  the 
ids  to  answer  the  annuity,  that  they  shall  remain  there ; 
caose  if  it  is  merely  a  matter  of  discretion  whether  they 
9nld  be  in  one  fund  or  another,  and  the  expressions  are  not 
rtainly  confined  to  the  funds  as  they  stood  at  the  time  of 
D  death,  then  it  is  no  more  than  the  discretion  which  the 
istees  had,  and  which  they  declined  to  exercise,  and  which 
voItcs  on  the  Court ;  and  the  Court  has  a  rule  in  regula- 
ig  its  conduct  in  the  exercise  of  that  sort  of  discretionary 
1st.  "  And  I  direct  that  my  said  trustees,  and  the  trus- 
»  or  trustee  for  the  time  being  under  this  will,  do  and 
all  stand  and  be  possessed  of  the  personal  estate  and  effects 
to  be  appropriated  and  set  apart,  upon  trust,  to  pay  the 
terest,  dividends  and  annual  produce  thereof,  by  equal  half- 
arly  payments,  unto  my  said  dear  wife  during  her  life,  if 
e  shall  so  long  continue  my  widow,  the  first  of  such  half- 
arly  payments  to  begin  and  be  made  at  the  end  of  six 
lendar  months  next  after  my  decease ;  and  from  and  after 
e  decease  or  second  marriage  of  my  said  wife,  I  direct  that 
e  personal  estate  and  effects  which  shall  be  so  appropria- 
d," — not  speaking  of  funds  or  securities  specifically,  but 
irays  using  the  term  "  personal  estate,'* — "shall  be  soap- 
opriated  and  set  apart,  or  the  stocks,  funds  and  securities 
K>n  which  the  same  shall  then  be  laid  out  and  invested,  shall 
ik  iuto  and  become  part  of  my  residuary  personal  estate." 
ere  then  we  have  an  expression  which  has  been  observed 
)on,  and  which  certainly  is  intitled  to  considerable  weight : 
i  considers,  whatever  the  intention  is  as  to  that  existing 
nd  or  the  fund  to  be  procured,  he  certainly  contemplates 
eh  an  appropriation  immediately  after  his  death.  He  now 
referring  to  what  the  state  of  the  fund  might  be  at  the  time 
the  wife's  death,  and  then  he  speaks  of  funds  or  securities 
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1S50.  he  directed  that  the  same  should  be  seiecied,  appn- 

rRENDBROArr  P^otcd,  and  set  apart,  as  soon  as  conveniently  might 

Pkricd^broast  ^^  ^^^^  ^'®  death,  in  their  uncontrolled  discretion  ;  and 

and  othera.  that   they  sliould  stand   prossessed   of  the   estate,  so 

in  or  upon  which  the  sum  which  is  to  secure  the  1,500/.  a- 
year  shall  then  be  laid  out  and  invested,  he  directs  that  it 
shall  foil  into  and  form  part  of  his  residuary  personal  estate. 
No  doubt  he  might  have  used  the  expression  without  referring 
to  the  thing  by  which  the  state  of  invest  men  t  might  be  viried 
at  a  period  immediately  following  his  own  death,  and  the 
death  of  the  wife.     Still  it  is  much  more  consistent  with  the 
supposition  that  he  intended  the  trustees  should  have  a  dU- 
cretionary  power  to  vary  the  fnnds,  which  the  trustees  or- 
dinarily have,  and  mast  have,  unless  their  duty  be  controlled 
by  the  express  authority  of  those  from  whom  they  derired 
their  power.     "  And  I  direct  that  in  case  the  yearly  interest, 
dividends,  and  annual  produce  of  the  personal  estate  and  ef- 
fects so  to  be  appropriated  and  set  apart  as  aforesaid,  or  the 
stocks,  funds  and  securities  in  or  upon  which  the  same  shall 
or  may  at  any  time  or  times  hereafter  be  laid  out  or  inves- 
ted, shall  from  any  cause  whatever  be  increased  or  reduced :" 
then  the  wife  is  to  bear  the  burthen  of  that  reduction,  aoJ 
she  is  to  have  tbe  benefit,  if  it  be  increased.     Does  he  not 
here  contemplate  the  posvibility  at  least  of  a  variation  of  the 
fund  ?     He  tells  you  so.     It  is  not  the  funds  so  appropriated; 
if  they  shall  fall  the  wife  shall  bear  the  burthen,  but  it  wp, 
"  the  funds  so  to  be  appropriated  and  set  apart  aa  aforesaid, 
or  the  stocks,  funds  or  securities  in  or  upon  which  the  same 
shall  or  may  at  any  time  or  times  hereafter  be  laid  out  or  in- 
vested," and  which  may  from  any  cause  whatever  be  varied. 
In  both  these  sentences  he  comtemplates  a  variation  of  the 
investment  as  it  may  have  existed  at  the  time  of  the  appro- 
priation taking  place. 

Now  those  are  very  material  passages  to  be  attended  to, 
but  not  containing  the  whole  evidence  that  there  is  of  the 
testator's  intention.  Because,  when  I  come  to  look  at  tbe 
third  clause  of  the  will,  which  gives  a  general  power  to  the 
trustees,  I  find  it  perfectly  consistent  with  the  obvious  mean- 
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appropriated  and  set  apart,  on  trust  to  pay  the  interest         i860. 
and  annual  produce  thereof  to  his  widow,  in  the  manner  phen*^J[^oa»t 
mentioned  in  the  will :  and  after  her  death  or  second  ^* 

PRRNDBROASr 

marriage^  it  directed  that  the  personal  estate   so  to  be    and  others. 

ing  of  these  two  particular  clauses  which  I  have  referred  to> 
and  quite  inconaiBtent  with  the  supposition  that  the  particu- 
lar portion  of  the  personal  estate  required  to  produce  the 
\,500i.  a-year  was  no  longer  to  be  under  the  control  of  the 
tmstees  for  the  purpose  of  varying  the  securities,  but  was 
unchangeably  devoted  during  the  life  of  the  widow  to  remain 
in  the  same  identical  state  of  investment  for  the  purpose  of 
answering  the  1,500/.  a-year.      •'  And  I  do  hereby  expressly 
authorize  and  empower  my  said  trustees,  &c.,  at  their  own 
discretion,  to  permit  the  whole  or  any  part  of  my  personal 
estate  :" — the  very  expression  used  when  he  directs  part  of 
it  to  be  appropriated  to  produce  1,500/.  a-year;    not    the 
particular  stocks  and  funds  so  to  be  appropriated,  but  the 
personal  estate, — "  to  remain  and  continue  on  such  securities 
as  the  same  may  happen  to  be  invested  upon  at  the  time  of 
my  decease,  so  long  as  they  shall  see  ^t,  without  being  in  any 
way  answerable  or  responsible  for  so  doing ;  nevertheless  I 
do  hereby  fully  authorize  and  empower  my  said  trustees,  &c., 
to  sell  and  absolutely  dL^pose  gf  and  convert  into  money, 
such  part  or  parts  of  my  personal  estate  and  effects  as  shall 
not  consist  of  money  or  securities  for  money,  and  get  in, 
recover,  &c.,  (his  Lordship  re^d  the  whole  clause  as  in  page 
198.)      Is  it  possible    to    give  the   trustees  a  more  ample 
power  than  he  has  here  given  ?  because  he  gives  them  every- 
thing which  they  could  possibly  want  in  the  exercise  of  their 
discretion.     He  concludes  the  whole  by  saying  that  they  are 
to  have  the  same  power  and  discretion  in  the  premises^  in- 
cluding of  course  the  widow's  1,500/.  a-year,  as  well  as  [in 
every  other  part  of  the  provision  which  preceded  the  power 
given  in  the  will,  the  same  power  which  he  had  himself. 

Now,  taking  that  clause  as  applicable  to  the  whole  personal 
estate,  giving  to  the  trustees  the  same  power  and  discretion 
which  he  had  himself  over  the  premises — ^including  the  pre- 
vision of  1,500/. — coupled  with  the  two  other  clauses  to  which 
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1850.  appropriated  and  set  apart,  or  the  itocka  or  fundi  in 

PRp.NDERGAfT  which  the  same  should  then  be  invested^  should  M 

Prrnderqabt  ^^^  ^^^  residuary  personal  estate.     Could  any  one  m 

aad  others,  reading  that  passage  entertain  a  doubt  that  the  trusteei 

I  have  before  referred,  in  which  he  dearly  contemplates  a 
posaible  yariation  of  the  fund  to  be  appropriated  to  profide 
for  the  1,500/.  a-year,  that  it  may  not  at  some  future  time 
after  his  own  death  be  in  the  same  state  of  iuTestment  u  it 
was  when  it  was  appropriated;  but  it  might  have  been  in- 
Tested  in  other  secarities ;  you  have  the  power ;  you  ban 
two  clauaes  manifesting  the  notion  which  the  testator  had  in 
his  mind  of  the  possibility  at  least  of  that  power  being  eIe^ 
cised  over  this  particular  fund,  as  well  as  over  other  parts  of 
the  estate.  It  is  matter  to  me  quite  clear  on  this  constme* 
tion,  that  this  power  extended  over  the  whole  of  the  personal 
estate,  and  that  these  trustees,  therefore,  might  decide  ss  to 
tbe  mode  of  investment,  whether  they  did  or  not  find  these 
funds  to  be  appropriated,  Suppose  them  to  be  appropriated, 
it  is  clear  to  me  that  he  left  that  in  the  discretion  of  the  tms- 
tccs,  and  that  having  left  that  in  the  discretion  of  the  tmstcci, 
that  discretion  has  devolved  on  the  Court  by  the  trustees  hav- 
ing declined  the  execution  of  the  trusts. 

Then  comes  the  question,  what  is  the  rule  of  the  Court  u 
applicable  to  a  case  of  this  sort,  where  the  funds  are  to  be 
appropriated  out  of  the  general  estate,  for  answering  a  par- 
ticular purpose,  for  providing  first  for  the  widow  for  life,  the 
principal  being  afterwards  to  fall  into  the  residue  ?  There  is 
but  one  rule  ;  the  Court  will  not  exercise  its  discretion  as  to 
whether  it  will  invest  in  one  stock  or  another,  or  whether 
one  stock  is  better  than  another ;  there  it  but  one  rule,  and 
that  is  a  rule  established  for  the  better  protection  of  all  parties 
interested,  namely,  an  investment  of  the  funds  in  the  three 
per  cents.,  which  the  testator  at  all  events  contemplated  ss 
possible,  and  as  to  which  he  gave  the  trustees  a  discretion, 
^hich,  the  tnistees  having  declined  to  exercise,  the  Court  is 
called  upon  to  exercise. 

Being  of  opinion  that  this  is  the  clear  result  of  the  con- 
struction of  the  wiU,  I  consider  it  unneccssarj  to  advert  to 
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were  bound  to  select  and  set  apart  a  portion  of  the         I860, 
testator's  personal  estate  as  it  existed  at  his    deaths  Prendbrgast 
sufficient  to  answer  the  income  of  1,500/.  ?     They  were  prrndergast 
not  authorized  to  convert  the  then  existing  investments    *"^  others. 

many  of  the  obaervations  that  were  made  in  argament,  shew- 
ing the  absurdity  that  would  arise  from  a  contrary  coDBtruc- 
tion.  One  observation  that  was  made  appeared  to  me  to  be 
quite  unanswerable.  If  the  construction  contended  for  be 
the  true  construction,  namely,  that  the  trustees  had  no  power, 
and  the  Court  had  no  power,  of  dealing  with  any  portion  of 
the  estate  except  that  fund  in  the  state  of  investment  at  the 
time  of  the  death  of  the  testator,  then  10,000/.  or  20,000/. » 
lying  at  the  bankers',  would  not  be  capable  of  being  appro- 
priated as  a  provision  for  this  purpose.  It  must  be  laid  out, 
as  it  would  not  be  a  fund  producing  income ;  it  would  be  a 
fond  to  produce  income  by  an  act  to  be  done  after  his  death, 
but  it  would  not  be  a  specific  appropriation  of  any  fund  in 
fact  producing  income  at  the  time  of  his  death  ;  but  I  do  not 
advert  to  those  consequences,  because,  although  it  appears  to 
me  that  the  Court  on  a  matter  of  serious  doubt  might  follow 
each  construction  to  its  consequences,  and  see  which  is  the 
most  reasonable  as  a  means  of  turning  the  scale,  if  there  be 
great  doubt  and  ambiguity  on  what  was  the  form  of  expression 
used.  This  case,  in  my  mind,  is  free  from  doubt,  and  it  is 
totally  impossible  to  put  any  other  construction  on  the  will 
consistent  with  the  absolute  terms  used  in  the  will,  but  that 
there  was  a  discretion  in  the  trustees  as  to  the  fund  which 
they  were  to  appropriate,  either  by  purchase  or  procuring  or 
transferring,  in  such  a  way  as  they  might  think  proper. 
That  discretion  has  not  been  exercised  by  the  trustees,  and 
the  Court  exercises  it,  therefore,  in  the  usual  course  of  ad- 
ministering property  under  these  circumstances.  Then  I 
find  it  also  consistent  with  the  declaration  made  in  the 
original  decree,  which  stands  unappealed  from,  and  therefore 
binding  on  all  parties.  There  can  be  no  doubt  as  to  the 
course  which  I  ought  to  adopt,  and  which  the  Vice  Chancellor 
did  adopt,  namely,  declaring  that  the  1,500/.  a- year  ought 
to  be  provideed  for  by  an  investment  of  so  much  of  the  per- 
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1S50.  of  the  testator's  estate  into  other  securitieSj  so  at  to 

Prbndcroast  secure  a  permanent  fixed  income  of  \,500L,  because  he 

Prbnorroait  expressly  directed  that  ''in  case  the  yearly  interest, 

aad  otberB.  dividends^  and  produce  of  his  personal  estate/^  so  to  be 

flonal  entate  as  may  be  necessary  to  purchase  in  three  per 
cents,  enough  to  answer  the  purpose  of  producing  that  in- 
come. It  was  said  that  there  was  an  expression  in  the  decree 
which  was  inconsistent  with  it,  because  it  had  declared  "ac- 
cording to  the  true  construction  of  the  will ;"  in  one  sense 
that  would  be  incorrect  no  doubt,  because  the  will  says 
nothing  about  three  per  cents. ;  in  terms,  no  doubt,  it  might 
have  been  better  if  it  had  said,  according  to  the  true  con- 
struction of  the  will,  rogard  being  had  to  the  rules  of  this 
Court,  or  the  rule  which  ought  to  regulate  the  conduct  of  the 
trustees."  I  do  not  think  it  is  necessary  to  make  any  al- 
teration in  the  decree  on  that  point,  because  in  one  sense  it  is 
correct.  The  construction  of  the  will  bringing  the  case  with- 
in the  ordinary  rule  of  this  Court  in  administering  the  trusts, 
the  duty  of  the  Court  arises  of  investing  the  property  in  the 
three  per  cents.  Although  the  whole  does  not  depend  on  the 
construction  of  the  will,  it  is  the  construction  of  the  will 
which  leads  to  the  declaration  of  the  Court,  namely,  that  the 
three  per  oents.  ought  to  be  the  fund  to  produce  the  1,500/. 
a-ye ar.  I  do  not  think  it  is  necessary  to  make  the  clteration, 
which  I  believe  was  suggested  by  myself  in  the  course  of  the 
argument,  but  I  shall  best  perform  my  duty  by  affirming  the 
decree. 

Now  with  regard  to  costs — : 

Mr.  Tinney,  (for  some  of  the  residuary  legatees.)^  On  the 
first  re-hearing  we  were  willing  that  the  costs  should  come 
out  of  the  fund,  but  on  the  motion  and  this  second  re- hearing, 
we  object,  because  we  think  that  the  whole  argument  might 
have  been  brought  forward  at  the  original  re-hearing. 

Mr.  Betkell,  (for  the  appellants.) — There  were  new  circum- 
stances stated  on  the  motion,  which  induced  the  parties  to 
have  the  matter  spoken  to  again. 

The  Lord  Chancellor. -^Thosa  new  circumstances  the  ap- 
pellants must  have  been  aware  of  before  ;  it  must  have  been 
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appropriated  and  set  apart,  or  the  stocks  in  which         1850. 
the  same  should  at  any  time  be  invested^  should  from  prb,«,dbroast 
any  cause  whatever  be  increased  or  reduced  in  amount  p^^^^^^^Qf^n 
during  the  time  the  same  were  directed  to  be  paid  to    and  others, 
his  widow^  then  and  in  such  case  she  should  be  entit- 
led   to    receive    such   increased  or   reduced  interest, 
dindends,  and  annual  produce,  in  lieu  and  satisfaction 
of  the  interests,  dividends,  and  annual  produce  before 
directed    to    be   paid    to   her.      That    clause   clearly 
tnanlfested  the  testator's   intention   that  the  widow's 
income  should  be  paid  out  of  the  existing  and  fluctuating 
investments  of  his  estate.     The  ordinary  power  to  vary 
the  investments  given  to  the  trustees  in  another  part 
of  the  will,  was  discretionary,  and  not  to  be  exercised 
to  the  destruction  of  the  interests  of  other  parties. 

To  convert  the  foreign  stocks  at  their  present  value  (a) 
into  50,000/.  consols  to  produce  a  permanent  fixed 
annuity  of  1,500/.  to  the  widow,  would  be  ruinous  to  the 

the  appellants'  fault,  therefore ;  if  there  were  new  circum- 
stances, they  should  have  brought  them  forward  at  the  right 
time. 

Mr.  Bethell. — ^Yonr  Lordship  is  aware  that  this  original 
decree,  and  also  the  order  on  further  directions,  were  made 
'when  the  appellants  were  out  of  the  jurisdiction  of  the 
Court ;  therefore  it  came  on  before  your  Lordship  with  the 
additional  fact  alto  of  one  of  the  appellants  having  sub- 
sequently proved  the  will. 

The  Lord  Chancellor, — What  difference  can  it  make  in  the 

argument,  if  those  circumstances  do  not  alter  the  opinion  of 

the  Court  on  the  rights  of  the  parties  ?     If  the  appellants 

thought  the  case  not  in  a  state  to  be  heard,  they  should  have 

taken  measures  to  get  it  postponed  ;  it  is  a  great  hardship  on 

the  respondents  to  be  brought  here  again.     I  think,  therefore^ 

1  must  give  the  costs  as  Mr.  Tinney  suggests. 

(a)  See  Table,  anie  p.  202. 
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1850.        residuary  legatees.     Hawe  v.  Earl  qfDarfnumth  (i); 
PiBNDBRGAfT    Cowlty  Y.  HoTtstonge  {c) ;  Lord  t.  Godfrey  (if) ;  Pick- 
PRBKDBBQAfT    ^''^V  ^*  Picketing  {e) ;  other  cases  referred  to  in  the 
»Dd  othcn.    judgment  were  also  cited  and  commented  upon. 

The  attorney  General  (Sir  #/.  EomUly  and  Mr.  TVx- 
nan/  for  Mrs.  Prendergast). 

There  were  two  points  for  consideration,  first,  the 
construction  of  the  will  ;  secondly,  the  rule  of  Court 
when  trustees  declined  to  exercise  the  discretion  given 
to  them ;  and  of  that  the  counsel  for  the  appellants 
said  nothing.  The  rule,  which  is  clearly  laid  down  by 
Sir  fV,  Grant  in  Cole  v.  Wade  (/),  is,  that  if  an  ezeco- 
tor  does  not  exercise  a  discretionary  power  given  him  bjr 
a  testator,  no  other  person,  not  even  the  Courts  can  ex- 
ercise it.  If  a  trustee,  considering  it  imperative  to  exer- 
cise the  discretion  specially  given  to  him,  tries  to  throw 
it  on  the  Court,  the  Court  will  not  make  a  will  for  a 
testator,  or  select  the  objects  of  his  bounty,  but  will 
in  such  a  case  divide  the  estate  equally  among  all  of 
them,  as  in  cases  of  intestacy.  Here  it  is  admitted 
in  the  acting  executor's  answer  to  the  biU  that  he  re- 
fused to  execute  the  trust  reposed  in  him,  and  to  select 
and  set  apart  so  much  of  the  testator's  personal  estate 
as  at  his  death  produced  a  clear  annual  income  of 
1,500/. ;  and  he  submits  it  as  a  question  of  construc- 
tion and  matter  of  law  to  the  Court,  whether  there  is  a 
manifest  intention  shewn  by  the  will  that  the  executors 
should  make  such  selection  and  appropriation.  The 
Court  therefore,  has  no  alternative  but  must  act  upon 
its  own  authority,  according  to  the  rule  before  stated : 
Penny  v.  Turner  {g),  and  Fordyce  v.  Bridges  (A). 

(6)  7  Ves.  137.  (/)  16  Ves.  27. 

(c)  1  Dow.  361.  (g)  2  Phillipe,  p,  493. 

{d)  4  Madd.  455.  (/i)  /(/.,  497. 
(e)  A  Myl.  &  Cr.  289. 


AST 
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Mr.  R.  Palmer  and  Mr.  C.  M.  Roupelly  appeared  for         I860. 

the  executor  Mr,  H,  Prendergasty  but  Lord  Brougham  PRF.NDBRGAbT 

(who  sat  as  Speaker),  was  of  opinion  that  they  ought  not  prej,derg 
to  be  heard,  as  their  client  had  no  distinct  interest.  »"<*  others, 

Mr.  Bethelly  in  his  reply,  said  that  great  irregularities 
had  occurred  in  the  case.  The  first  decree  was  made 
in  the  absence  of  the  parties  most  interested,  and  while 
Mr.  H.  Prendergast  was  the  only  defendant,  two  of 
his  co-executors  being  dismissed  from  the  suit.  The 
appellants  afterwards  became  parties,  but  before  they 
did  so  effectually  the  Vice  Chancellor  disposed  of  the 
whole  question  by  making  the  declaration  which  ought 
properly,  if  at  all,  to  be  made  on  further  directions. 
The  rule  referred  to  in  Cole  v.  Wade  had  no  applica- 
tion here  ;  this,  on  the  contrary,  was  one  of  those  cases 
in  which  it  became  the  duty  of  the  Court  to  direct  the 
trustees  to  give  effect  to  the  testator's  clearly  expressed 
intention.  Grower  v.  Mainwaring  {i),  Hewett  v.  He^ 
wett  ij). 

It  should  be  remembered  that  Mr.  Harris  Prender- 
gastf  whilst  he  continued  the  sole  acting  executor,  was 
willing  to  exercise  the  authority  given  by  the  testator 
to  appropriate  a  sufficient  part  of  his  existing  personal 
estate  to  answer  the  annuity  to  his  widow,  if  the  Court 
was  of  opinion  that  the  words  of  the  will  clearly  con- 
ferred such  power  of  selection;  and  the  appellant, 
Charles  George  Prendergasty  after  he  had  proved  the 
will,  was  also  willing  to  exercise  the  power  of  selection 
and  appropriation.  Under  such  circumstances  the 
Court  was  neither  required,  nor  at  liberty,  to  direct  a 
conversion  of  the  personal  estate  into  3/.  per  cent, 
bank  annuities  for  the  purpose  of  securing  the  due 
pajrment  of  the  annuity.     As  Nf  r.  H.  Prendergast  had 

(i)  2  Ves.  Ben.  87.  (/)  2  ^den,  332. 
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1850.  no  separate  intereBt  in  this  matter,  thcnigh  he  might 

RENDRRUAVT  Appcaf  by  counsel,  he  ought  not  to  have  presented  a 

u'.NDEROAST  P"'^^^^  casc ;  and  therefore,  he  ought  not  to  b«  aUowed 

md  others,  costs  out  of  the  estate. 

Mr.  Tennant  observed  upon  the  two  new  cases  just 
cited,  and  distinguished  them  from  the  present,  on  the 
ground  that  in  them  the  trustees  were  dead,  and  the  ne- 
cessity for  the  interposition  of  the  Court  was  therefore 
imperative. 

Lord  Brougham  .- 

The  question  arising  in  this  case  is  of  importance, 
from  accidental  circumstances,  to  the  parties ;  anJ  it 
is  also  important  to  the  law  as  administered  in  Courts 
of  Equity.  As  I  entertain  no  doubt  upon  it,  I  shall 
not  delay  longer  to  dispose  of  the  case,  and  put  an  end 
to  a  somewhat  protracted  family  suit. 

First  of  all,  let  me  state  the  principle  which  the 
concurrent  authorities  of  the  case,  and  the  knoirn 
course  of  proceedings  in  our  Courts  of  Equity  hsfe 
established.  If  a  person  leaves  the  disposition  of  hii 
property  after  his  decease  to  trustees,  and,  they  de- 
clining or  neglecting  to  act,  the  aid  of  the  Court  is 
required,  the  Court  will  not,  as  a  matter  of  coarse, 
exercise  the  discretion  with  which  the  trustees  were 
invested,  but  will  follow  its  own  established  and  known 
rules,  unless  tlie  intention  of  the  testator  plainly  ap- 
pears to  exclude  such  a  mode  of  proceeding.  But  the 
Court  will,  no  doubt,  earnestly  and  anxiously  look  ts 
the  will  of  the  testator,  and  so  deal  with  the  property 
as  to  effectuate  the  purpose  that  he  appears  to  hmrt 
had  in  view.  Thus ;  if  a  gift  be  to  one  for  life,  with 
remainder  to  another;  the  Court,  considering  that 
there  is  a  clear  intention  of  giving  to  the  remainder- 
man that  which  the  first  taker  was  to  hav  e  for  his  life 
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will  prevent  perishable  and  temporary  iatereflts  from         1S50. 
being  wholly  enjoyed  by  the  tenant  for  life^  and  the   piendbroait 
remainder-man  disappointed :  or  will  prevent  an  undue   puRno'^'HQ^gT 
proportion  from  falling  to  the  former,  and  a  partial     ^^^  others, 
disappointment  of  the  latter.     This  just  purpose  can 
only  be  effected  by  a  conversion  in  some  cases  of  the 
perishable  property,  and  giving  the  party  entitled  for 
life  only  the  enjoyment  of  the  fruits  of  that  into  which 
the  corpus  has  been  converted.    Thus,  terminable  an- 
nuities and  leaseholds  will  be  sold  and  the  price  in- 
vested for  the  benefit,  first,  of  the  taker  for  life ;  next 
for  that  of  the  party  or  parties  in  remainder.     But  as 
this  proceeds  wholly  upon  a  regard  for  the  testator's 
manifest  intention,  alike  regard  must  be  paid  to  what- 
ever indicates  a  design  on  his  part  that,  notwithstand- 
ing the  form  of  the  gift,  the  first  taker  should  enjoy 
the  subject-matter  in  specie,  and  thus  possibly  defeat 
the   subsequent  gift  in  part  or  even    in  whole,   for 
eufui  e$  daret  9^  ^'^  disponere.    The  Court  therefore 
attentively  and  anxiously  looks   to  all  indications  of 
Buch  an  intention,  and  before  it  orders  a  conversion, 
must  be  satisfied  that  such  a  course  is  not  excluded  by 
the  whole  instrument  taken  together. 

It  is  perhaps  hardly  necessary  to  cite  authorities  in 
support  of  principles  so  plain ;  for  they  merely  consist 
in  this  almost  self-evident  proposition,  that  the  in- 
tention of  the  testator  is  to  guide  the  Court  which 
assumes  the  execution  of  his  will.  But  illustrations  of 
the  manner  in  which  the  Court  has  acted  in  working 
out  this  guiding  principle  may  be  obtained  from  some 
well  known  cases. 

Thus  in  Collins  v.  Collins  (j),  there  was  a  devise  of 
all  property  of  all  kinds,  without  any  reserve,  to  A.,  and 
at  her  doath  to  be  divided,  and  one  half  was  to  be  at 

(>)  2Myl.  &K.  703. 
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1850.  her  diBposal,  that  is^  one  moiety  of  what  the  property 

Pkendbrgast    should  be  when  divisible  at  her  death.    A  part  consis- 

rRE>DKROAST    ^^^  °^  leaseholds,  and  the  Master  of  the  Rolls  held  that 

mil  oihers.     ^^g  leasehold  propertj'  could  not  be  directed  to  be  sold^ 

the  intention  plainly  appearing  that  A.  should  enjoy 

it  for  her  life. 

Alcock  V.  Sloper  {k),  was  a  like  case,  where  the  in- 
tention that  the  properly  should  not  be  converted^  was 
held  to  be  indicated  by  a  direction  to  sell  freehold  and 
also  leasehold  property,  after  the  death  of  the  fint 
taker,  and  the  dividends  of  some  long  annuities  were 
expressly  given.  The  Master  of  the  Rolls,  in  that  case 
gave  the  income  of  the  annuities,  and  would  not  order 
them  to  be  sold. 

In  Pickering  v.  Pickering  {I)  the  gift  was  of  "  all  the 
interest,  rents,  dividends,  annual  produce  and  profits/' 
and  of  the  ^^  use  and  enjoyment  of  all  my  estate  and 
effects  whatsoever,  real  and  personal,  for  and  during 
the  term  of  her  natural  life,^^ — certainly  very  large  words 
to  express  any  enjoyment — and  there  was  a  further 
material  direction  or  gift  of  the  absolute  use,  not  for 
li/e,  but,  ^'  for  her  own  absolute  use  and  benefit,'*  of 
the  "  furniture,  wine,  coals,  linen,  china.''  The  ques- 
tion arose  on  converting  a  leasehold  house  by  a  sale  of 
the  term,  and  the  Court  held  this  to  be  excluded  by 
the  clear  indication  of  the  testator's  intention  in  the 
very  general  and  exhausting  phrase  of  the  gift,  and 
in  the  further  gift  of  the  furniture  in  the  house. 

I  can  see  nothing  in  Hotoe  v.  Earl  of  Dartmouth  (m), 
which  breaks  in  upon  the  doctrine  held  in  these  cases. 
On  the  contrary,  taking  the  whole  facts  in  that  case, 
and  all  Lord  Eldon^a  observations  together,  I  think 

{k)  2  Myl.  K.  699.  (/)  4  Myl.  &  Cr.  289. 

(w)  7VcB.  137. 
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they  confirm  the  views  sanctioned  by  the  later  de-         1850. 

CinoilS.  Prendrkgast 

We  have  now  to  apply  these  principles  to  the  case  at  pbbndeboast 
the  bar.  And,  first,  I  hold  it  to  be  clear  that  the  will  ^"^^  «^^«"' 
invests  the  trustees  with  a  discretion.  They  are  to 
select  and  appropriate  as  much  of  the  personalty  as  at 
the  testator's  death  shall  produce  1,500/.  He  gives 
them  this  amount,  and  desires  them  to  select  and  ap- 
propriate it  from  his  whole  personalty.  He  does  not 
ny  that  they  are  to  select  that  which  at  the  time  shall 
be  producing  1,500/.  but,  they  are  to  select  so  much 
M  shall  produce,  that  is,  when  invested,  shall  produce 
'j500/.,  and  they  are  to  hold  this,  for  what  purpose  ? 
To  pay  the  annual  produce  to  his  widow  by  half  yearly 
payments,  beginning  six  months  after  his  death. 
This  discretion  of  itself  clearly  shows  that  the  trustees 
were  not  to  keep  the  corpus  in  specie  ;  for  of  the  ten 
or  more  kinds  of  securities,  of  which  the  testator  was 
possessed  at  the  date  of  the  will  and  at  his  death  also, 
some  were  such  as  paid  at  one  period  of  the  year,  some 
at  another,  and  some  perhaps  at  no  period  of  the  year, 
or  of  any  year.  Again,  he  directs  the  fund  to  be  distri- 
hnted  at  his  widow^s  death  or  second  marriage,  dis- 
cnbing  it  thus,  '*  the  personal  estate  so  appropriated, 
*  the  stocks,  funds,  or  securities  in  or  upon  which  the 
•ame  shall  then  be  laid  out  or  invested.'^  This  most 
dearly  implies  that  the  conversion  of  the  personalty  by 
■ale  and  re-investment  was  in  the  testator's  contem- 
plation, the  conversion  of  that  very  portion,  which  the 
trustees  should  have  selected,  and  not  a  conversion  at 
"*e  date  of  distribution;  for  it  is  the  securities  on 
wMch  the  same  shall  ^'  then"  be  laid  out,  that  is,  at  the 
^oVs  decease  or  second  marriage ;  therefore,  it  musti 
we  been  converted  before  either  of  those  events  in 
^«r  to  make  the  word  "  then*^  applicable.     Agun  he 
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1850.        directs  any  rise  or  fall  in  the  annual  produce  to  be  die 
PRhNDRROArr    S^^^  ^^  ^^^  loss  of  ^^^  widow ;  a  further  indication  that 
rRRNDERGAST    ^®  contcmplatcd,  perhaps  even  a  speculative  use  of  hii 
uiKl  oihw.     funds  by  his  trustees. 

Inhere  are  other  parts  of  the  will  to  the  like  effect. 
^  And  I  hereby  direct  that  it  shall  and  may  be  lawfnl, 
and  I  authorize  and  empower  my  said  trustees,  or  the 
majority  of  them,  at  their  own  discretion  to  permit  the 
whole  or  any  part  of   my  personal  estate    to  renum 
and  continue  in  such  securities  as  the  same  may  happen 
to  be  invested  upon  at  the  time  of  my  decease,  so  long 
as  they  shall  see  fit,  without  being  in  any  way  answer- 
able  or  responsible  for  so  doing;  nevertheless  I  do 
hereby  fully  authorize  and  empower  my  said  trustea 
to  sell  and  absolutely  dispose  of,  or  convert  into  moncyi 
such  part  or  parts  of  my  personal  estate  and  effects  ai 
shall  not  consist  of  money  or  securities  for  money;  and 
call  in,  recover,  and  receive  such  as  shall  consist  of 
money  or  securities  for  money,  and  to  lay  out  and  in- 
vest the  money  so  to  be  raised  and  received  in  the 
public  funds,  or  government  or  real  securities  at  in*, 
terest,  and  from  time  to  time  to  alter,  vary,  and  trans- 
pose the  stocks,  funds  and  securities,  in  or  upon  which 
the  same  shall  or  may  be  laid  out  and  invested,  and 
again   to  re-invest,   and  lay  out   the  money   arising 
thereby  upon  any  new  or  other,  or  the  like  stocks, 
funds  or  securities,  as  often  as  they  shall  in  their  own 
absolute  discretion  think  fit  and  advisable,  and  general- 
ly to  act  in  the  premises  in  as  full  and  ample  a  manner 
as  I  could  do,  were  I  living/^ 

I  take  it  then  to  be  quite  clear  that  the  discretion 
was  vested  in  the  trustees.  It  is  equally  certain  that 
they  declined  to  exercise  that  discretion.  It  avails 
nothing  to  say  that  Mr.  Harris  Prendergoit  offers  to 
act,  if  the  Court  shall  protect  and  indemnify  him.     His 
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tv  Btates  his  refusal,  and  the  Court  on  this  is         lH/>0. 
applied  to  for  its  assistance.  Prknijeroait 

Now  how  is  the  Court  to  act  ?     The  widow  is  to  be  „     ,^^„^.„^ 

PRBNDFRGAST 

provided  for  during  her  life  or  viduity,  and  the  fund  so  vn\  others. 
appropriated  out  of  the  general  estate  is  then  to  sink 
into  the  residue.  The  Court  can  do  nothing  which  is 
not  expressly  or  by  plain  implication  directed  by  the 
testator  to  be  done.  It  was  said  by  the  Lord  Chan- 
cellor (Lord  Cottenham)y  in  Penny  v.  Turner  (n),  and 
therein  he  only  followed  the  constant  current  of  deci- 
ded cases^  as  Brown  v.  Higgs  (o)^  Longmore  v.  Broom  {p), 
and  Burrough  v.  Philcox  (g),  ''The  mother  had  power 
to  distribute  the  property  as  she  thought  best  between 
the  three  sisters  and  their  children.  She  certainly 
might  have  given  some  to  each ;  they  therefore^  con- 
stituted the  favoured  class.  Nothing  was  lost  by  the 
failure  of  the  appointment^  but  the  distribution  or 
selection  amongst  this  class.  That  having  failed^  the 
Court  cannot  supply  the  execution  of  the  power^  but^ 
to  effect  the  general  intent^  gives  the  property  to  the 
whole  class  equally .'' 

Here  the  Court  can  exercise  no  discretion  as  to  the 
investment  of  the  property  in  one  stock  rather  than 
in  another.  The  rule  of  the  Court  is  to  invest  in  the 
three  per  cents.  I  agree  with  Lord  Cottenham  in 
holding  that  the  testator,  at  all  events,  contemplated 
this  as  possible ;  indeed  the  rule  of  the  Court  so  esta- 
blished must  be  regarded  as  known  to  all,  and  all  must 
be  understood  to  be  iiware  that  if  trustees  whom  they 
appoint  shall  decline  to  act,  the  Court,  acting,  will  fol- 
low its  known  rule.  In  this  case  the  testator  gave  the 
trustees  a  discretion,  which  they  declined  to  exercise  ; 
and  it  has  devolved  on  the  Court,  which  has  no  choice  as 

(»)  2  Phillips,  493.  (p)  7  Ves.  124. 

(o)  4  Yes.  708,  affirmed  on      (q)  5  Myl  &  Or.  73-92. 
re-hearing,  6  Yes.  495. 
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1850.         to  the  mode  and  manner  of  executing  it,  as  regardi  the 
TRENDBRGAiT    premises. 

Prkndf.'roast  If  indeed  there  had  been  found  in  the  will  any  in- 
aiiii  othera.  Jication  of  an  intention  on  the  testator's  part,  testified 
either  by  express  words^  or  to  be  gathered  as  impliedi 
that  any  one  fund  should  be  preferred^  or  that  anf 
stock  should  remain  in  specie,  and  unconverted^  or  that 
any  fund  should  be  excluded^  or  that  any  other  mode 
of  dealing  with  the  property  should  be  pursued,  or  anj 
other  mode  excluded ;  then  of  course  the  case  would  hare 
fallen  within  the  scope  of  those  principles,  which  1 
stated  in  the  outset,  and  would  have  come  within  the 
application  of  the  cases,  to  which  in  order  to  g^ve  an 
illustration  of  the  general  principles,  I  have  referred. 
But  I  can  descry  no  such  intention  in  this  will,  either 
expressed  or  implied;  on  the  contrary,  the  testator 
clearly  contemplated  a  possible,  perhaps  a  probable, 
conversion,  and  in  that  he  did  not  fetter  the  trustees, 
nor  is  the  Court  bound. 

I  advise  your  Lordships,  therefore,  that  the  judg- 
ment appealed  from  should  be  affirmed,  and  Mr.  Har- 
ris PrendergcLsfy  who  ought  not  to  have  printed  any 
case,  though  he  might  attend  by  counsel,  is  not  entitled 
to  have  out  of  the  residuary  estate,  any  costs  of  the  un- 
necessary part  of  his  case ;  his  other  costs  he  is  en- 
titled to  have  with  the  other  parties. 

The  Attorney  General. — I  would  submit  to  your 
Lordships  that  the  appeal  ought  to  be  dismissed  with 
costs,  not  to  come  out  of  the  estate. 

Lord  Brougham. — I  thought  all  the  costs  had  come 
out  of  the  estate. 

The  Attorney  G£?werfl/.— Hitherto  they  have^  but, 
considering  that  there  have  been  two  decisions  against 
the  appellants,  I  should  submit  to  your  Lordships 
that  they  ought  to  pay  their  own  costs. 
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Lord  Brougham* — ^Tou  mean  to  contend  that  they        1860 
ought  to  have  been  satisfied  with  the  judgment  of  the   pRENDEuoArr 

Court  below.  Peendbrcast 

The  Attorney  General, -^YeSy   I   should  have  sug-     aud  others. 
gested  that  undoubtedly. 

Lord  Brougham, — I  think  it  is  rather  a  hard  case. 

The  Attorney  General. — I  will  leave  it  to  your  Lord- 
ship's discretion. 

Ordered  that  the  appeal  be  dismissed^  and  the  decree 
and  orders  be  affirmed^  and  the  costs  of  all  the  parties 
be  paid  out  of  the  residuary  personal  estate  of  the 
testator^  except  Mr.  Harris  Prendergast^s  costs  of  his 
printed  case  and  appendix. 
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1819. 
Feb.   2S 

1S50. 
August  9. 

Principal  and 

Banker, 

Ahermtion  of 
A  :rr  cement. 


BoNAR  {rmstce  of  the  Etluiburgh  andi    .       ,. 
iei/ABank)  -  -  ,}  Appellant. 

William    Macoonald  and  others    -     RespondtnU. 

A  variaacc  iu  tbe  agreement  to  which  a  surety  haa  aubscribed^ 
which  variance  has  been  made  without  the  8urety*«  loiow 
led^e  or  conseDt,  and  which  may  prejudice  him,  or  amouit 
tj  the  substitution  of  a  new  agreement  for  a  former  oae. 
will  discharge  the  surety,  though  the  original  agreement, 
notwithstanding  such  variance,  may  be  that  on  which  the 
liability  is  substantially  incurred. 

A,  became  surety  for  D*s  conduct  as  a  clerk  in  a  bank^  B. 
was  suhsequoDlly  appointed  to  a  better  situation  in  i 
branch  of  the  same  bank,  and  A.  extended  hia  anretjslup 
to  this  new  situation.  B,  afterwards,  while  remaining  in 
the  same  situation,  undertook,  on  having  hia  salary  rused, 
to  become  liable  to  one  fourth  of  the  losses  on  discounts. 
No  communication  of  this  new  arrangement  was  made  ioA, 
B.  allowed  a  ciiatomer  considerably  to  overdraw  his  ic- 
counts,  and  thcrchy  the  bank  lost  a  sum  of  money  : 

Held,  that  the  surety  could  not  be  called  on  to  make  good 
this  loss,  though  it  fell  within  the  terms  of  the  origins! 
agreement,  as  i\\d  fresh  arrangement  was  the  subititutiou  of 
a  new  agreement  for  the  former  one,  and  A.  was  thereby 
discharged. 


ni 


rms  was  an  appeal  against  a  judgment  of  tbe  First 
Division  of  the  Court  of  Session,  pronounced  in  a  suit 
instituted  against  the  respondents  as  securities  for  one 
David  Bairdj  on  a  bond  of  security  and  guarantie  given 
by  them  to  the  directors  of  the  Edinburgh  and  Leiik 
Bank.  In  the  month  of  January,  1839,  Baird  had  ob- 
tained the  appointment  of  teller  in  the  bank,  and  on 
the  16th  of  that  month  the  bond  was  executed.  Tie 
bond  described  the  parties  to  be  David  Baird  for  him- 
self, and  JVilliam  Macdonald,  Archibald  Torrance^  and 
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fPilKam  BaUaniyne  as  sureties  for  Baird,  and  declared  1850. 
^'  that  we  as  cautioners^  sureties,  and  fulldebtors  for  Bonar 
and  with  the  said  David  Bairdy  bind  and  oblige  ourselves^  M  acdo'n  ald 
conjunctly  and  sererally,  and  our  respective  heirs^  exe-  ^^^  othera* 
cutors  and  successors  whomsoever^  without  the  benefit 
of  discussion  {a)y  that,  so  long  as  I,  the  said  David 
Bahrdy  shall  continue  to  hold  the  aforesaid  office  of 
teller  of  the  said  Edinburgh  and  Leith  fiank^  in  conse- 
qnence  of  the  said  election,  or  by  annual  re-election^  or 
otherwise,  I  shall  have  no  business  of  any  kind,  nor  be 
connected  in  any  shape  with  any  trade,  manufacture, 
or  mercantile  co-partnery,  in  any  manner  or  way  what- 
soever, and  that  I  shall  carefully  and  diligently  attend 
to  the  business  of  the  said  Edinburgh  and  Leith  Bank, 
and  faithfully  discharge  the  duties  of  teller  aforesaid,  to 
the  best  of  my  skill  and  ability ;  and  shall  well,  fully 
and  truly  account  to  the  manager  or  to  the  directors  of 
the  said  Edinburgh  and  Leith  Bank  for  the  time,  for 
behoof  of  said  Bank,  for  all  sums  of  money,  whether  in 
specie  or  bank  notes,  bills,  discounts,  debentures,  or 
other  securities  with  which  I  shall  be  entrusted  from 
time  to  time,  or  which  shall  come  in  any  way  into  my 

(a)  The  effect  of  this  ])Lrase  is  thus  described  by  Bell, 
•*  Dictionary  of  the  Law  of  Scotland,"  tit.  **  Discussion  :" — 
"  Where  a  cautioner  is  bound  simply  as  cautioner,  and  not 
conjiinctly  and  severaUy  with  the  principal  debtor,  he  may 
insist  that,  before  the  creditor  uses  diligence  against  him,  the 
principal  debtor  shall  be  discussed  ;  that  is,  not  merely  that 
the  debt  shall  be  demanded,  but  that  the  creditor  shall  carry 
personal  dilligence  against  the  principal  debtor,  the  length  of 
a  registered  denunciation  on  letters  of  horning, — that  he  shall 
proceed  against  his  moveables  by  pounding,  or  by  arrestment 
and  furthcoming,  and  against  his  heritage  by  adjudication  and 
sale.'*  Here  the  "  benefit  of  discussion"  was  expressly 
waived  by  these  respondents  in  the  deed  of  security. 
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I8S0.         hands  in  the  execution  of  the  trust  committed  to  me; 
BoNAE        ^^^  BhM  pay  and  deliver  to  the  said  manager  or  diitc- 
Macdonald  ^^  ^^^  ^^^  time^  all  sums  of  money  belonging  to  the 
aad  othen.     said  bank  in  my  custody^  whene\'er  required  so  to  do; 
and  whate\'er  loss,  dami^^  skaith,  or  expense  the  sttd 
bank  shall  happen  to  sustain  or  incur,  by  or  throagh 
me,  the  said  David  Bairdy  teller  aforesaid,  I,  the  and 
David  Bairdy  as  principal,  and  we^  the  said  WilSam 
Macdonaldy  fFUliam  BallantynCy  and  Archibald  Tbr- 
rancty  as  cautioners,  sureties,  and  full  debtors  for  aad 
with  the  said  David  Bairdy  under  the  declaration  after 
mentioned,  do  hereby  bind  and  oblige  ourselves,  con- 
junctively and  severally,  and  our  respective  foresaids  to 
make  good,  refund,  and  pay  to  the  smd  Edmhwrgk  and 
Leith  Bank,  or  to  the  manager  thereof  for  the  time,  for 
the  use  of  the  said  bank,  and  that  immediately  upon 
their  sustaining  or  incurring  the  said  loss,  damage 
skaith,  or  expense,  with  a  fifth  part  more  of  penahr 
over  and  above  the  payment,  and  the  legal  interest  of 
all  such  loss,  damage,  skaith  or  expense,  from  the  time 
the  same  shall  be  incurred  till  payment  thereof,  deda- 
ring   always   as  it  is  hereby  specially   provided  and 
declcired,  that  we,  the  said  cautioners,  are  and  shall 
only  be  liable,  by  virtue  of  this  present  bond  of  caa- 
tionary,  in  the  sum  of  1000/.  sterling,  to  which  our  se- 
tsurity  is  restricted,  and  to  be  no  further  extended." 
Some  little  time  after  this  bond  had  been  given,  a 
change  was  made  in  Baird^$  situation^  and  he  was  ap- 
pointed manager  of  a  branch  bank  at  Daiieiih.    The 
change  thus   made  was   duly   communicated  to  the 
sureties,  and  in  May   1839  a  memorandum  to  the 
following  effect  was  indorsed  on  the  original  security: 
''  We,  David  Bairdy  fF.  Macdonaldy  W.  Ballanifm, 
and  Archibald  Tarrancty  all  within  designed,  consider- 
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Hig  that  since  the  execution  of  the  v^ithin  written  bond,       ISfiO. 
the  said  2>.  Baird  had  been  appointed  agent  at  Dalkeith^        Bona* 
for  the  within  mentioned  Edinburgh  and  Leith  Bank,    Macoomalb 
on  condition  of  our  continuing  our  cautionary  obligar     •od  othera. 
tion  for  him,  to  the  extent  and  in  the  manner  within 
specified,  do  hereby  consent    to   the  said  alteration 
in  the  situation  held  by  the  said  D.  Bmrdy  and  declare 
that,  so  long  as  he  shall  continue  ageaifc  as  aforesaid,  the 
whole  obligations  and  stipulations  of  the  within  bond 
shall  be  applicable  to,  and  have  full  fonee,  stcepgth  and 
effect,  and  be  equally  binding  on  ua  and  our  wUdiin 
wntten,  for  ani  In  respect  of  the  saidD.  Baird,  as  agent 
aforesaid,  and  that  in  the  same  manner  as  if  the  whole 
obligations  within  written  were  here  repeated,  any  law 
or  practice  to  the  contrary  notwithstanding/^ 

In  April  1840  another  change  took  place  in  Baird* a 
4ntuation  ;  his  salary  was  raised,  but  his  liabilities  were 
increased,  and  he  agreed,  on  receiving  a  proportionate 
increase  of  pay,  to  undertake  the  liability  of  one-fourth 
of  the  losses  on  the  discounts  at  the  bank.  This 
change  was  not  communicated  to  his  sureties. 

On  the  14th  of  May  1840,  Kerr^  accountant  to  the 
bank,  wrote  to  him  a  letter  on  the  subject,  in  the 
course  of  which  he  referred  to  the  previous  extension 
of  the  bond  on  the  first  alteration  in  Baird's  appoint- 
ment, and  with  respect  to  the  second,  said, ''  in  conse^ 
quence  of  the  alteration  in  the  terms  on  which  you 
hold  your  appointment,  you  now  being  liable  for  a 
certain  part  of  the  loss  arising  from  discoimts,  it  wiU 
be  necessary  that  you  should  execute  a  new  bond.  I 
have  not  intimated  it  to  your  cautioners,  as  it  will  be 
better  for  you  to  do  so  youriself,  but  I  shall  be  glad  that 
you  should  take  an  early  opportunity  of  advertising  me 
whether  I  shall  re-extend  your  bond  by  the  sama 
oarties.*'  b  2 
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1850.  On  the  Idth  of  May,  Baird  wrote  an  answer,  deny'* 

BoNAR       i"g  the  necessity  for  altering  the  bond^  and  said,  ''  the 
Mac^donald    I^i^'cct^'^  ^^^  pressing  the  thing  too  hard  ;  and  if  I  wu 
and  other*,    asked  to  become  their  security  on  the  same  terms,  I 
certainly  would  decline  ;    and,  on  the  same  principle  I 
regret  to  say  that  I  could  not  go  forward  to  ask  aij 
present  securities  on  these  terms ;    but  as  far  as  I  am 
personally  concerned,  I  shall  have  no  objection  to  sign 
any  letter  of  guarantie  or  bond  you  may  wish  to  that 
effect,  by  way  of  holding  me  liable  for  a  fourth  of  the 
loss,  and  would  thank  you  to  impress  on  the  Directors 
the  unpleasant  step  they  are  wishing  to  enforce  upon 
me.'^    This  letter  was  laid  before  the  Directors,  who 
entered   it   on   tlieir   minutes,    and   added    that  they 
declared  themselves  satisfied  therewith.      During  the 
years  1840  and  1841,  Baird  allowed  a  customer  of  the 
bank  to  overdraw  his  account,  being  the  amount  of  his 
deposits,  and  though  the  customer  had  gii'en  a  bond  to 
cover  such  advanccs^yct  Baird  well  knew  that  that  bon^ 
which  Baird  htid  in  his  own  possession,  though  executed 
by  the  customer,  was  not  executed  by  any  sureties  on 
lus  bchnlf.    This  sort  of  dealing  seemed  to  have  gone  on 
for  some  time,  and  the  customer  incurred  a  debt  of 
one  thousand  pounds,  to  recover  which  the  appellant 
as  the  trustee  of  the  bank,  in  the  year   1844,  brought 
an  action  against    the  respondents,  who  were  Baird*t 
sureties.     The  defence  was,  first,  that  the  bond  execu- 
ted by  them  was  not  intended  to  cover  such  a  liability 
as  this ;    secondly,  that  the  bank  and  Baird  having 
altered  the  contract  so  as  to  increase  the  liability  of 
Baird,  had  thereby  discharged  his  sureties^  without 
whose  knowledge  or  consent  such  alteration  had  been 
made ;  and,  thirdly,  that  the  conduct  of  Baird  with 
regard  to  the  overdrawing  in  respect  of  which  this  ac- 
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• 

tion  was  brought,  was  known  to  the  directors  of  the         I860. 
bank,   or  but  for  their  negligence  might  have  been        Bonar 
known  to  them,  so  that  they  must  be  taken  to  have    m^cdonald 
acquiesced  in  such  conduct,  and  not  to  be  entitled  to    oud  oUicr*. 
maintain   this  action.      The    Lord   Ordinary   (Lord 
Wood )  reported  the  case  to  the  Inner  House,  where, 
upon  the  defence  set  up  by  the  second  plea,  judgment 
was  given  in  favour  of  the  sureties.    This  was  an  ap- 
peal against  that  judgment. 

Mr.  Turner  and  Mr.  Anderson  for  the  appellant : 
The  rule  that  a  bond  or  a  bill  cannot  be  altered, 
without  releasing  the  parties  not  originally  liable  upon 
it,  is  not  without  exception.     In  the  case  of  a  bill,  the 
materiality  of  the  alteration  is  considered  with  relation 
to  the  acts  and  liabilities  of  other  parties, — a  fact  which 
abews  that  the  rule  against  alterations  is  one  which  is 
not   inflexible,  but  which  does  admit  of  exceptions. 
The  same  observation  may  be  applied  to  bonds.    In 
Eyre  v.  Everett  /a),  Lord  Chancellor  Eldon  held  that 
the  liability  of  a  surety  in  a  bond  is  not  discharged  by 
the  delay  of  the  creditor  in  suing  for  the  debt,  nor  by 
the  circumstance  of  the  principal  debtor  afterwards 
executing  to  the  creditor  another  bond  for  a  larger 
sum.     Parker  v.  Wise  (^),  is  to  the  same  effect.     Nor 
is  this  the  law  of  England  alone,  although  in  cases  of 
this  sort  there  may  be  more  precedents  here  than  in 
Scotland ;  but  the  case  of  EUice  v.  Finlaison  (e),  exactly 
warrants  the  same  line  of  reasoning,  and  shews  that 
the  Scotch  Courts,  though  holding  a  similar  rule  as  to 
alterations  of  a  bond,  also  admit  similar  exceptions  to  it. 
There,  as  in  this  case,  the  parties  who  were  principals 

(a)  2  Ru8S.  381.  (c)   10  Shaw  &  D.  345. 

(b)  6  Mau.  &  S.  229. 
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1850.        some  time  after  the  guarantie  had  been  executed,  dem- 

BoNAa       ^  'I'om  the  mode  in  which  they  had  carried  on  thai 

Macdonald   ^^^^>  when  the  gnarantie  was  executed,  but  thai 

and  othen.     deviation  wag  held  insufficient  to  diacharge  the  anrety. 

There  was  no  substantive  alteration  made  in  the 
situation  of  Baird,  none  at  least  which  will  releaHe  the 
sureties  from  their  liability^  for  they  assented  to  his 
performing  all  the  duties  of  bank  agent,  of  which  dis- 
counting bills  was  necessarily  one^  and  consequently 
they  guaranteed  the  bank  against  loss  from  his  conduct 
in  that  branch  of  the  business.  An  employment  of 
funds  raised  on  a  security  different  from  that  which  the 
surety  expected,  will  not  relieve  him  from  the  effect  of 
his  bond;  Hamilton  v.  Watson  (d).  There  the  obliga- 
tion was  given  to  a  banker^  for  a  cash  credit  to  one  of 
the  banker's  customers,  and  that  credit  was  used  im* 
mediately  afterwards  to  pay  off  an  old  debt  due  to  the 
banker.  The  surety  had  expected  that  the  cash  credit 
was  to  enable  the  customer  to  get  fresh  funds,  not  to 
discharge  an  old  debt ;  but  this  House,  affirming  the 
judgment  of  the  Court  below,  held  that  the  fact  of  the 
money  being  employed  in  a  manner  different  from  what 
the  surety  had  expected,  did  not  release  him  from  his 
liabiUty.  And  in  the  earlier  case  of  MMciaggari  t^ 
ffatson  (e),  this  House  held  that  the  negligence  of  the 
persons  to  whom  the  bond  Was  given,  by  which  negli- 
gence the  principal  obligor  had  been  enabled  to  incur 
the  debt  for  which  his  surety  was  su^,  did  not  dis- 
charge his  surety.  That  case  completely  answers  one 
of  the  defences  set  up  here. 

But  further,  the  default  of  Baird  is  one  in  respect  of 
which  the  surety  is  bound  under  the  express  terms  of  his 

(d)  12  CI.  &  F.  109.  (0  3  CI.  &  F.  5i5. 
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original  agreement.    The  loss  does  not  arise  from  a  de-         ^^0. 
feet  of  judgment  in  erroneously  discounting^  but  from        Bonar 
iiaproperly  allowini^  a  customer  to  overdraw  bis  ac-   m^cdonald 
count.    That  is  a  matter  of  conduct  for  whicb  these  res-     ^°^  oUien. 
pondents  had  distinctly  undertaken  to  be  answerable. 
The  original  agreement,  tbereforcji  so  far  as  the  factg  of 
tiiifl  ease  are  concerned,  is  the  one  which  has  been  acted 
irn^Ukd  the  liabilitjr  arises  in  respect  of  a  breach  of  the 
duty  thereby  undertaken.     So  that,  supposing,  which 
ifl  however  denied  by  the  apptUaat,  that  the  arrange- 
ment of  M0^  1940,  was  a  different  and  a  new  agree- 
ment, still  the  former  agreement  remains  in  forccj^  so 
£ar  at  least  as  to  make  the  appellants  liable  for  a  loss 
occasioned  by  something  against  which  that  agreement 
by  Its  very  terms,  professes  to  gusrd. 

Mr.  BeiheU  and  Mr,  BaiUie  for  the  respondent : 
The  principle  that  an  alteration  in  a  bond  does  vitiate 
the  bond  is  clearly  established,  and  the  cases  cited  on 
the  other  side  do  not  affect  that  principle.  Lord 
Laughboroughf  a  lawyer  conversant  with  the  laws  of 
both  Bngland  and  Scotland^  stated  the  principle  in  a 
very  dear  aod  undoubting  manner  in  Rsea  v.  Berrinff- 
Jon  (/),  and  the  doctrine  there  laid  down  has  never 
since  been  impeached.  '1  here  the  obligee  in  a  bond 
with  a  surety,  without  communication  witli  the  surety, 
took  notes  from  the  principal,  and  gave  forther  time, 
and  it  was  held  that  the  surety  was  thereby  discharged. 
Lord  Loughborough  said  {g),  ^^  Where  a  man  is  a  surety 
jst  law  for  the  debt  of  another,  payable  at  a  given  day, 
if  the  obligee  defeats  tile  condition  of  the  bond,  he  dis- 
charges the  security.     When  they  are  bound  jolotly 

if)  2  Vee.,  jun.  540.  (g)  2  Vea.,  jun.  542. 
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1850.        and  severally^  the  surety  cannot  aver^  by  pleading  tint 
DoNAR       b^  ^  bound  as  surety ;  but  if  he  could  establish  that  it 
..     ^'  law^  the  principle  of  law  is^  that  he  has  an  interest  in 

tod  oihen.     the  condition  ;  and  if  the  period  is  extended,  that  totally 
defeats  the  condition,  and  the   consequence  is,  the 
surety  is  released  from  his  engagement.     Suppose  a 
bond  payable  in  six  months,  with  a  surety,  he  does  not 
become  bound  to  answer  the  engagement  at  twelfe 
months,  where  it  was  to  be  at  six.     The  principle  is  a 
legal  principle.     In  this  Court  they  all  appear  princi- 
pals ;  but  establish  the  fact  that  he  is  a  surety ;  he  ii 
surety  to  a  definite,  not  an  indefinite  engagement'* 
His  Lordship  there  referred  to  and  approved  of  the  de- 
cision in  Nisbet  v.  Smth  (A),  where  the  ereditor  sued  the 
principal,  but,  without  the  knowledge  of  the  surety,  took 
a  warrant  of  attorney  from  him,  and  gave  him  time,  and 
was  therefore  held  thereby  to  have  discharged  the  surety. 
Here  the  case  is  stronger,  for  the  alteration  has  been 
made  in  the  stipulation  in  the  deed  itself,     lliat  alte- 
ration is  one  of  a  substantive  kind :  it  constituted  the 
principal  obligor  an  agent  to  the  banking  house  on  a 
del  credere  commission,  a  position  in  which  his  honesty 
and  his  attention  to  business,  and  his  regularity  in  ren- 
deringhis  accounts  might  not  save  him  from  bankruptcy. 
Now  it  was  only  for  these  qualities  that  the  sureties 
here  became  responsible.    They  did  not  assent  to  his 
undertaking  liability  on  discounts,  for  merely  discoun- 
ting according  to  previously  received  orders  from  bis 
employers,  which  was  all  he  was  before  required  to  do, 
would  not  be  to  incur  any  'such  liability,  and  whoi, 
therefore,  by  express  stipulation,  he  undertook  that 
liability,  the  nature  of  his  contract  was  changed.     In- 
deed  the  very  words  of  the  bond  here  exclude  the  right 
to  make  such  a  change,  for  they  say  that  he  shall  not 

(A)  2  Bro.  C.  C.  579. 
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be  security  for  any  person  whatever/'     Now  to  be  i860, 

responsible  for  persons  to  whom  discounts  are  granted^        Bonar 

is  to  make  him  security  for  them,  and  is,  so  far,  to  do    ..     (*• 

. ,        Macdonald 
that  which  the  very  terms  of  the  original  bond  forbid.       ind  others. 

The  cases  decided  in  this  House,  and  quoted  on  the 
other  side^  do  not  affect  the  present.  Mere  negli- 
gence on  the  part  of  the  obligees,  of  course  would  not 
release  the  obligors^  and  that  was  the  case  of  Maetaggart 
V.  JVatsoUy  nor  would  the  particular  employment  of  the 
money  obtained  on  a  cash  credit,  and  that  is  all  which 
Hamiltun  v.  Watson  establishes,  have  that  effect.  But 
there  are  other  cases  decided  in  this  House  which  are 
in  point.  Railion  v.  Matthews  (t )^  and  Squire  v.  fFhii" 
tan  {k),  do  lay  down  rules  which  bear  upon  the  present 
case.  In  the  former,  mere  non-communication  of  the 
circumstances  with  which  the  surety  was  entitled  to  be 
acquainted,  though  neither  wilful  nor  fraudulent,  was 
lield  to  release  him ;  and  in  the  latter^  that  rule  was 
adopted,  and  applied  with  even  greater  strictness.  The 
cases  of  Bam/ord  V,  lies  (/),  and  Clarke  v.  Green  (m), 
shew  how  small  a  variation  in  a  bond  or  guarantie  will 
discharge  a  surety. 

Mr.  Turner  in  reply  : 
It  may  be  admitted  that  the  obligations  of  a  surety 
cannot  be  extended  without  his  consent,  but  the  ques- 
tion here  is,  whether  any  thing  of  that  sort  has  been 
done.  The  obligations  of  the  surety  have  not  been  ex- 
tended. Baird  was,  by  his  original  appointment,  bound 
to  attend  to  the  discounts.  His  undertaking  to  be  re- 
sponsible for  a  part  of  the  losses  upon  them,  was  like 
consenting  to  be  fined  if  he  did  not  properly  discharge 
his  duty, — a  consent  that  would  only  make  him  the 

(i)   10  CI.  &  P.  934.  (0  3  Ex.  Rep.  380. 

(*)  Anie,  1  H.  L.  Cas.  333.     (m)  fd.,  619. 
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1850.        more  careful  agtiiiiftt  incurring  loates  for  whkb  hit 
DoNAR       BuretieB  were  to  be  answerable.    The  loM  however  did 
..     ^'  not  arise  from  any  discounting  buaineM^   bat  from 

and  ochera,  Baird  allowing  a  particular  customer  to  overdraw  Us 
account.  Now  that  was  a  piece  of  miaoonduct  on  the 
part  of  Baird,  and  for  his  miaconduct  or  negligence  in 
the  performance  of  his  duties^  the  sureties  expressly 
undertoolc  to  become  liable.  In  truths  this  is  a  suit 
against  them  in  respect  o(  that  rery  matter^  agunst 
which  by  their  original  bond,  and  the  subsequent  in- 
dorsement on  it,  they  had  agreed  to  protect  the  bank. 

1850.  Lord  Brougham  : 

A'ljriist  U.  j^iy  Lorda^  this  case  was  heard  last  year  by  the  hte 
Xiord  Chancellor  and  myself.  Three  parties  became, 
what  are  called  in  Scotland^  *'  cautioners''  for  the  fioUi- 
ful  discharge  of  the  duties  of  his  office  by  a  bank  agent, 
who  was  moreover  bound  in  a  bond  '^  to  have  no  other 
business  of  any  kind,  nor  to  be  connected  in  any  shspe 
with  any  trade,  manufacture,  or  mercantile  copartnery, 
nor  to  be  agent  for  any  individual  or  copartnery,  nor 
security  for  any  individual  or  copartnery,  in  any  man* 
ner  or  way  whatsoever."  1 'hose  were  the  terms  of  the 
cautionary  obligation. 

The  bank  thereafter  entered  into  an  agreement  witli 
the  agent,  whereby  he  became  liable  for  one  iSourth 
of  the  losses  arising  from  discounts,  and  his  salary  was 
in  consequence,  increased ;  but  the  cautioners  were  not 
informed  of  this  agreement.  The  Ckmrt  below  held 
that  in  respect  of  the  alteration  thus  made  by  the  bank 
in  his  position,  the  cautioners  were  not  liable  £or  losses 
caused  by  the  misconduct  of  the  agent,  and  this,  noCp 
withstanding  that  the  loss  sought  to  be  recovered  dSd 
not  arise  in  consequence  of  any  transaction  under  the 
new  agreement. 
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Lord  Coitenham  (with  whom  I  entirely  agree)  has        1850. 
sent  me  this  note  of  his  opinion^  which  I  will  read  to       Bonak 
yoar  Lordships  as  part  of  the  statement  of  my  own.    j^j^coomald 
My  noble  and  learned  friend  who  is  now  absent,  thus    ssd  others. 
iets  forth  his  own  reasons  for  the  jadgment  which, 
agreeing  as  I  do  with  him,  I  am  about  to  recommend 
your  Lordships  to  pronounce  :*- 

^  The  Court  of  Session  decided  this  case  in  favour 
€>f  the  defender,  upon  the  grounds  raised  by  the  second 
plea  in  law,  ^  that  the  bank,  without  the  consent  or 
knowledge  of  the  defenders,  the  cautioners,  altered  the 
contract  between  them  and  the  agent,  so  as  to  increase 
the  liability  of  the  latter.  Concurring,  as  I  do,  with 
the  opinion  of  the  Judges  of  the  Court  of  Session,  it  is 
unnecessary  for  me  to  observe,  upon  the  other  grounds 
discussed  by  the  Lord  Ordinary*  By  the  bond  entered 
into  by  Baird  the  agent,  and  the  respondents  his  cau- 
tioners, with  the  Edinburgh  and  Leiih  Bank,  for  the 
due  performance  by  Baird  of  the  duties  of  the  office  of 
teller  of  the  bank,  it  was  stipulated  that  he  should  have 
^  no  other  business  of  any  kind,  nor  be  connected,  in 
any  shape,  with  any  trade,  manufacture,  or  mercantile 
copartnery,  nor  be  agent  for  any  individual  or  copart- 
nery, nor  be  security  for  any  individual  or  copartnery 
in  any  manner  or  way  whatsoever. 

'^  Upon  Baird* M  appointment  by  the  Directors  of  the 
Bank  to  be  their  agent  for  the  branch  at  DafAeith,  a 
supplementary  obligation  was  centered  into,  by  which 
the  cautioners  conceded  that  their  former  obligation, 
and  all  its  provisions,  should  be  applicable  to  Baird* 8 
agency  at  Dalkei  h.  Whatever  may  be  the  usual  duties 
and  liabilities  of  an  agent  of  a  branch  bank  as  to  the 
discount  of  bills,  it  is  clear  that  as  between  Baird  and 
his  principals  it  was  not  considered  that  he  was  to  have 
anything  to  do  with  that  business  as  agent  of  the  DaU 
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1850.        keith  branchy  so  as  to  imposes  any  liability  upon  lum, 
Don  AR       because  a  new  arrangement  was  afterwards  entered  into 
^'  between  him  and  his  principals,  by  which  it  wasagieed 

ind  oihert .  that  his  salary  should  be  raised  to  130/.  per  annum,  he  be- 
coming responsible  for  one  fourth  of  the  losses  sustained 
by  his  discounts.  1*his  alteration  in  the  contract  be- 
tween the  principals  and  the  agents  is  the  ground  re- 
lied upon  by  the  second  plea  in  law»  upon  which  the 
judgment  is  founded ;  and  so  senuble  were  the  Direc- 
tors of  the  Bank  that  this  affected  the  liability  of  the 
cautioners,  that  we  find  the  agent  writing  to  Baird 
thus :  [His  Lordship  stated  the  letter ;  see  ante  p. 
229.] 

*^  Baird  objected  to  apply  to  his  cautioners,  and  no- 
thing more  was  done,  they  remaining  in  ignorance  of, 
and  certainly  not  being  parties  to,  this  alteration  in 
the  contract  between  Baird  and  his  employers.  The 
loss  now  sought  to  be  recovered  against  the  respon- 
dents as  cautioners,  does  not  appear  to  have  arisen 
from  the  discounting  business,  but  to  consist  of  a 
balance  due  from  a  customer  of  the  branch  bank,  who 
was  permitted  to  overdraw  his  account  to  an  unusual 
and  unreasonable  extent,  without  security.  But  if  the 
arrangement  as  to  the  discounts  altered  the  subsisting 
contract  between  the  Bank  Directors  and  their  agent, 
so  as  to  increase  the  liability  of  the  latter,  his  securi- 
ties may  be  discharged  for  all  purposes.  Such  is  the 
law  of  this  country,  and  the  law  of  Scotland  is  the  same. 
The  rule  as  extracted  from  the  English  authorities, 
Evans  v.  Whyle  (/),  Eyre  v.  Bartrop  (m),  Archer  v. 
Hale  (n)y  Whitcher  v.  Hall  (o)y  is,  that  any  variance  in 
the   agreement   to  which   the   surety  has   subscribed, 

(/)  5  Bing.  485  ;  Moody  &      (n)  4  Bing.  464. 
M.  468.  (o)  5  B.  &  C.  269  ;   Dowl. 

(m)  3Madd.  221.  &  Kyi.  22. 
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which  is  made  without  the  surety^s  knowledge  or  con-  l'^''^^^- 

sent,  which  may  prejudice  him^  or  which  may  amount        Donah 
to  a  substitution  of  a  new  agreement  for  a  former  agree-    jvj  acdon  ald 
ment,  even  though  the  original  agreement  may,  not-     ■"**  oilnrs. 
withstanding  such  variance,  be  substantially  performed, 
will  discharge  the  surety.     As  to  Scotland,  in  BelPs 
Principles  fpj,  the  rule  is  laid  down  that '  the  cautioner 
ia  freed  by  any  essential  change,  consented  to  by  the 
creditor  on    the   principal  obligation  or  transaction, 
without  the  knowledge  or  assent  of  the   cautioner/ 
which  is  supported  by  the  authorities  there  referred  to. 

"  The  only  question,  therefore,  is,  was  the  arrange- 
ment as  to  discounts  an  essential  change  in  the  princi- 
pal obligation  ?  This  the  parties  have  themselves  de- 
cided, for  in  stipulating  that  Baird  should  remain  free 
from  any  engagement  or  suretyship  for  any  other  per- 
son, they  admitted  that  his  doing  so  would  be  injuri- 
ous to  the  other  parties  to  the  contract,  and  it  would 
not  be  less  so  because  the  engagement  or  suretyship 
was  for  the  benefit  of  the  bank,  being,  as  it  was,  to  the 
prejudice  of  the  cautioners.  This  stipulation  precludes 
the  pursuers  from  contending  with  success  that  the 
arrangement  as  to  discount  was  immaterial  to  their  in- 
terests in  the  suretyship,  or  was  collateral  to  and  inde- 
pendent of  it,  and  these  are  the  only  grounds  upon 
which  they  rely. 

*^  I  am,  for  these  reasons,  of  opinion  that  the  interlo- 
cutor appealed  from  was  right,  and  that  the  appeal 
ought  to  be  dismissed,  with  costs.^^ 

My  Lords,  agreeing  entirely  with  the  view  thus  taken 
of  the  case  by  my  noble  and  learned  friend,  I  move 
your  Lordships  that  the  interlocutor  appealed  from  be 
affirmed,  with  costs. 

Interlocutor  affirmed,  with  costs. 

(p)  Page  71. 
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TiiK  Atforxet  General 
Richard  Henry  Cox  and  Others 


'    AppeUant. 
-*    Respondents 


Christophbr  Pkarcb  and  John  6bo. 
Nutting 


m 


ruE  Attobnet  General    - 


*  f  jMppelUmtMm 
-    Jteeptmihnt, 


Mortgagt, 

Covenants. 

Specialty  cre- 
ditors. 

Vendor. 

Application  of 
purchase  mo- 
ney. 

Costs. 


A  mortgagor  repretented  to  an  intending  porcbMer  tiiti  th 

estate  was  only  liable  to  a  mortgage  for  20,000/.  to  Gp  am 

Co.,  an  additional  tarn  of  10,000/.  being  secured  on  th 

mortgagor's  personal  property.    The  vlK>le  anai  had  i 

fact  been  originally  secured  on  the  land,  and  G,  and  Cc 

denied  that  they  had  ever  done  anything  to  part  from  thei 

security  on  the  land.     After  the  death  of  the  mortgagoi 

G.  and*  Co.  filed  a  bill  of  foreclosure,  and  obtained  from  th 

purchaser  the  whole  30,000/. 

Held,  that  as  between  the  purdbaser  and  the  ezeeaton  o 

the  mortgagor,  the  representations  made  by  the  mortgage 

to  the  intending  purchaser,  were  equivalent  to  a  contrae 

with  him,  and  the  personal  property  of  the  mortgagor  wa 

liable  to  the  extent  of  the  1 0,000/. 

C.  and  Co.  were  legal  mortgagees  and  specialty  creditora^fo 

a  turn  of  30,000/.  on  T.'s  estate.     Certain  official  pcnoni 

acting  as  trustees  for  the  Crown  paid  off  this  debt,  and 

received  an  assignment  of  the  mortgage,  and  of  a  cotenanl 

therein  contained  with  liberty  to  sue  upon  it,  in  tnwt  £m 

the  Crown. 

Held,  that  the  Crown  was  legal  mortgagee  and  spedalt} 

creditor  for  the  30,000/.  originally  due  to  C.  and  Co. 
It  is  not  a  rule  of  Equity  that,  upon  the  purchase  of  property, 
subject  to  incumbrances,  for  its  full  value,  the  vendor  u 
bound  to  apply  the  purchase  money  in  payment  of  the 
incumbrances  according  to  their  priorities.  Such  a  dotj 
can  only  be  the  result  of  express  agreement,  or  of  a  con- 
tract to  be  implied  from  the  circumstances  of  the  ease. 
Where  a  lease,  containing  a  personal  covenant  for  the  pay* 
ment  of  rent,  is  surrendered,  the  personal  covenant  is  in- 
dependent of  the  estate  in  the  property,  and,  as  to  rent 
previously  due,  is  not  affected  by  the  surrender,  but  the 
lessor  remains  a  specialty  creditor  for  the  rent  which  ac- 
crued due  before  the  surrender. 
This  House,  in  overruling  eipceptions  which  had  been  allowed 
in  the  Court  below,  but  which  ought  to  have  been  over- 
ruled there,  gave  the  costs  in  the  Court  below. 

These  were  appeals  against  an  order  of  the  Vice 
Chancellor  of  Englandy  pronounced  on  the    10th   of 
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April,  1845  {a),  in  a  suit  respecting  the  estate  of  the 
late  Duke  of  York. 

On  the  26th  of  October,  18.0^  a  lease^  containing 
the  iisnal  covenants  for  payment  of  rent^  £c.,  was  made 
by  his  late  Majesty  George  III.  to  the  Duke  of  York,  by 
wluch  certain  grounds^  then  forming  part  of  the  stable 
3fard^  and  subsequently  made  the  site  of  York  House^ 
were  demised  for  a  long  term  of  years.    The  Duke  of 
York  was  at  that  time  under  liabilities  to  Messrs. 
Greenwood,  Coop  and  Hammersley,  for  advances  to  a 
large  amount.    On  the  14th  of  November,  \9\\,  the 
Duke  exeaited  an  assignment  of  this  lease  to  them  by 
way  of  mortgage^  the  deed  of  mortgage  containing^  in 
addition  to  the  usual  clauses^  his  personal  covenants  to 
jepay  such  advances^  with  interest  at  5/.  per  cent.    On 
the  4th  of  May,  the  t!rown  granted  the  lease  of  a  piece 
of  ground  immediately  adjoining  the  part  previously 
leased^  and  this  newly-demised  ground  was^  on  the  3rd 
of  July,  1824^  assigned  by  way  of  mortgage  to  Oreen- 
wood  and  Coxj  for  further  securing  the  sums  of  money 
then  due^  and  interest^  subject  to  the  same  equity  of 
redemption^  and  to  the  same  covenants  as  were  con- 
tained in  the  previous  mortgage  deed.     On  the  17th  of 
March,  \92&,  afresh  deed  was  entered  into  between 
the  Duke  of  York  of  the  first  part,  Messrs.  Greenwood 
and  Co.   of  the  second  part,  the  Commissioners  of 
Woods  and  Forests  of  the  third  part,  and  the  King 
(George  IV.)  of  the  fourth  part,  which  recited  that  un- 
der the  previous  deeds  there  was  then  due  to  Messrs. 
Greenwood  a  sum  considerably  exceeding  the  sum  of 
30,000/.  with  interest;  that  the  Duke  had  taken  down 
the  old  buildings  on  the  demised  grounds,  and  had 
begun  to  build  a  capital  messuage  thereon,  but  being 
desirous,  for  certain  reasons  therein  set  forth,  to  sur- 

(a)  14  Sim.  505. 
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1850.        render  the  leases  already  mentioned^  and  to  obtun  ft 

Attornbt    new  lease,  and  Messrs.  Greenwood  having  consented  to 

^  join  in  the  surrender^  the  old  leases  were  surrendered 

Cox         accordingly.     It  was  by  this  deed  of  surrender  further 
and  othen  ^  ^  ^ 

Hnd  agreed  between  Messrs.  Greenwood  and  the  Duke^  that 

Pearcb 
and  another    ^^^  Duke  might  mortgage  the  new  lease  for  all  or  any 

Atturne  P*^^^  °^  *^®  *®"^  thereof,  to  any  persons,  for  securing 
(lENKRAu  the  sum  of  30^000/.^  with  interest^  and  that  subject  to 
such  mortgage^  the  intended  lease  and  the  premises 
therein  comprised^  should  be  assigned  to  Messrs. 
Greenwood  by  way  of  mortgage^  for  the  sum  of  30,0001 
part  of  the  money  remaining  due  to  them,  wMi  interest 
at  5/.  per  cent.  And  it  was  further  agreed  that  this 
arrangement  should  not  prejudice  any  other  security 
which  Messrs.  Greenwood  might  have  for  the  whole  of 
their  debt,  or  any  part  thereof.  The  Duke  was  at  this 
time  possessed  of  several  chests  of  plate^  which  were 
deposited  at  Messrs.  Coutts',  but  on  which  Messrs. 
Greenwood  claimed  a  lien.  The  new  lease  bore  date 
the  day  after  this  surrender^  and  on  the  l/th  of  Mag 
following,  the  Duke  of  York,  exercising  the  liberty 
reserved  to  him  in  that  deed,  mortgaged  the  new  lease 
to  Coutts  and  Co.^  for  a  sum  of  30^000/.  then  advanced 
by  them,  but  he  never  executed  any  specific  mortgage 
of  this  new  lease  to  Messrs.  Greenwood  and  Co. 

The  Duke  being  pressed  for  money  to  goon  with  the 
building  of  his  house,  applied  to  Messrs.  Greenwood  for 
a  further  loan  of  10^000/.,  which  however  they  declined 
to  advance^  but  they  consented  that  if  the  Cuke  could 
prevail  on  Messrs.  Coutts  to  advance  the  iO^OOO/.,  that 
sum  might  be  added  to  the  mortgage  already  granted  to 
Messrs.  Coutts,  and  might  take  priority  of  their  own 
security  on  the  house.  Messrs.  Coutts  did  not  advance 
the  further  sum^  and  the  Duke  then  had  a  personal 
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oonference  with  Mr.  Greenwood^  the  result  of  which  he 
ifterwards  appeared  to  have  misunderstood ;  for,  not 
obtaining  the  assistance  he  required  either  from  Messrs. 
Cautts  or  Messrs.  Green  woody  he  applied  to  the  Crown, 
■8  owner  of  the  land,  to  advance  upon  the  security  of 
the  house  all  the  sums  necessary  to  complete  it,  as  an 
inducement  to  do  which  he  represented  that  the  mort- 
g;age  to  Coutts  and  Co.  was  to  be  treated  as  the  only 
incumbrance  affecting  the  house  prior  to  the  advances  to 
be  made  by  the  Crown. 

In  June,  1826,  the  Commissioners  of  the  Treasury,  to 
irbom  this  application  had  been  made,  addressed  certain 
[juestions  in  writing  to  the  Duke,  which  were  also 
mswered  in  writing  by  him.  Amongst  others  the  third 
qfuestion  was,  **  M^at  is  the  amount  of  the  debt  secured 
upon  the  house  ?^  And  the  material  parts  of  the 
inswer  were  as  follows :  ^^  At  present  there  is  no  further 
nortgage  upon  the  house  than  the  80,000/.  lent  in 
February  by  Messrs.  Coutts  and  Co.,  and  the  10,000/. 
'the  sum  the  Duke  then  wanted  to  raise],  which  are  to 
:ie  paid  next  Friday,  and  which  of  course  must  be 
idded  to  the  debt.  *  *  *  Messrs.  Greenwood  and  Co. 
Iiave  a  running  mortgage  upon  the  house,  but  which 
an  be  of  no  value  to  them  unless  the  house  is  com- 
pletely rebuilt,  and  the  property  is  placed  in  a  condition 
:o  bear  it,  and  they  have,  in  the  mean  time,  very  hand- 
lomely  agreed  to  allow  their  claim  to  be  superseded  till 
in  arrangement  can  be  made,  which  shall  give  due  value 
o  the  property,  and  if  any  arrangement  can  now  be 
nade  respecting  this  property,  the  Duke  of  York  has 
ID  doubt  that  he  wiD  be  able  to  find  the  means  of  elfect- 
ng  another  security  for  Messrs.  Greenwood  and  Co.,  or 
»f  paying  off*  the  sum  borrowed  from  them.*"  To  this 
aat  answer  there  was  a  marginal  note,  in  the  following 
rords,  "  How  much  more  eligible  such  a  security  might 
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be  to  a  person  or  persons  standing,  as  the  Crown  does, 
in  the  situation  of  landlord,  towards  the  lessee,  has  not 
been  taken  into  the  above  calculation,  though  it  is  pr^ 
sumed  that  it  ought  to  have  no  little  weight.^ 

In  consequence  of  the  explanation  thus  furnished,  the 
Commissioners  of  the  Treasury  consented  to  advance  the 
sum  of  20,000^  in  the  first  instance  on  such  securitj, 
and  accordingly  advanced,  on  the  30th  June,  1886,  the 
sum  of  10,000/.,  and  on  the  10th  of  July,  a  further 
sum  of  10,000/.  On  this  latter  day,  the  Duke  signed  i 
memorandum  to  this  efiect : — 

*^  Whereas  the  Lords  of  the  Treasury  advanced  to  me, 
on  the  30th  ultimo,  the  sum  of  10,000/.,  for  which  I 
gave  them  my  receipt,  and  an  engagement  to  executes 
security.  And  whereas  they  have  this  day  advanced  the 
further  sum  of  10,000/.,  now  I  do  hereby  engage  upon 
request,  and  at  my  expense,  to  execute  a  security  Cor 
those  two  sums  on  my  house  and  premises  in  the  Stable- 
yard,  payable  at  the  end  of  six  months  from  the  ditc 
hereof,  with  interest  at  five  per  cent.  And  I  do  further 
agree  that,  in  case  their  Lordships  shall  pay  off  the 
existing  mortgage  for  30,000/.,  and  advance  me  the  fur- 
ther sums  necessary  for  the  completion  of  my  house,  md 
on  security  thereof,  that  I  will  enter  into  an  engagement 
(in  case  I  should  be  disposed  to  part  with  the  lune 
before  the  money  to  be  secured  thereon  shall  be  paid  off, 
but  not  otherwise),  to  give  them  the  option  of  piu^ 
chasing  at  a  valuation  of  two  indifferent  persons,  one  to 
be  chosen  by  each  party  ;  and  also,  in  case  I  shall  not 
pay  the  money  so  to  be  secured  in  my  lifetime,  then  thit 
my  representatives  shall  offer  my  said  house  and  pi^ 
mises  to  the  Lords  Commissioners  for  sale  upon  the 
same  terms." 

On  the  12th  of  i/tc/y,  the  Duke  wrote  a  letter  to  Lord 
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Liverpoolj  then  First  Lord  of  the  Treasury,  stating  that 
the  expense  of  the  building  had  exceeded  his  expectations, 
and  that  it  had  become  necessary  for  him  to  raise  money 
to  complete  it,  and  adding,  *^  Before,  however,  I'  take 
any  steps  for  this  purpose^  I  consider  it  incumbent  on 
me  to  inform  your  Lordship  of  my  intentions,  in  order 
that,  if  the  Lords  of  the  Treasury  should  think  it  de- 
tirable  that  any  reversionary  interest,  by  way  of  mort- 
gage or  otherwise,  on  this  ground  and  property,  should 
latber  be  in  the  Crown  than  possessed  by  any  individual, 
they  may  take  such  steps  as  may  appear  to  them  expe- 
dient for  securing  that  object."  While  these  negotia- 
tions were  going  on  with  the  Treasury,  the  Duke  learned 
that  Messrs.  Greenwood^  becoming  acquainted  with  what 
had  taken  place,  complained  of  it,  and  insisted  that  they 
had  not  in  any  way  waived  their  mortgage  on  the  house, 
or  accepted  anything  in  the  way  of  a  substituted  secu- 
rity. He  thereupon  wrote  to  them,  on  the  19th  of  July^ 
m  letter  to  the  following  effect  :^ 

**  Dear  Greenwood^ — When  we  parted  on  Friday,  I 
hoped  that  you  had  consented,  after  the  full  communi- 
cation which  we  had  together,  to  accept  another  security 
tx  the  advances  of  your  house  upon  my  fifty-six  chests 
of  plate  now  at  Messrs.  Coutts^Sj  and  that  there  would 
be  no  difficulty  in  exonerating  the  house,  in  order  to 
enaUe  me  more  satisfactorily  to  treat  with  the  Treasury, 
whose  express  agreement  with  me  is,  that  they  shall  be 
the  sole  mortgagees  of  the  house  in  the  Stable-yard,  and 
upon  which  they  have  so  far  acted  as  to  advance  already 
a  certain  sum  on  account  of  Mr.  Wyatt  I  saw  Mr. 
Parkinson  on  Saturday,  and  desired  him  to  see  your 
aolicitor,  Mr.  Fynmore,  on  the  subject,  which  he  has 
done,  and  he  has  sent  me  a  copy  of  a  letter  from  Mr. 
Fynmare,  which  I  enclose,  and  which  has  not  only  sur- 
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prised  but  distressed  me  very  much,  as  I  cannot  help 
feeling  that  there  must  he  some  misunderstanding  on 
the  subject,  considering,  as  1  had  done,  that  the  matter 
was  understood  between  you  and  me,  namely,  that  if  the 
Crown  consented  to  assist  me,  you  would  be  no  bar  to 
any  arrangement  I  might  make  with  the  Treasury.  I 
hope  I  am  right  in  the  conclusion  I  came  to,  and  that 
you  will  give  immediate  directions  to  Mr.  Fynmnre  to 
carry  it  into  effect.  I  have  no  doubt  that  the  plate  is  of 
sufficient  value  to  cover  you,  and  I  do  trust  for  your 
acquiescence  in  this  matter,  which  is  so  very  important 
to  me.     Ever,"*^  &c. 

Tliis  letter  was  answered  by  one  written  on  the  Slat 

of  July  by  Mr.  Cox  to  Sir  Benjamin  Siephenmm^ 
which  the  following  arc  the  material  parts : — **Onm 
return  to  the  office  this  morning,  I  received,  with 
most  unfeigned  regret,  the  substance  of  a  communica- 
tion from  His  Royal  Highness  to  Mr.  Greenwood^  from 
which  it  would  appear  that  some  misapprehension  has 
existed  between  His  Royal  Highness  and  him,  relative 
to  a  wish  to  remove  from  off*  York  House  the  security 
we  claim  upon  it.     How  that  has  arisen,  I  cannot  say. 
All  I  know  is,  that  tlie  first  I  heard  of  it  was  in  conse- 
quence of  an  interview  between  Mr.  Parkinson  and  Mr. 
Fynmore.     That  such   a  communication   t<x>k  me  by 
suq)rise,  is  most  certain  ;  having  heard  nothing  since  a 
wish   was  expressed  through  Mr.  Humphries^   that  if 
a    further   10,000/.    could    \ye   obtained    through    the 
same  channel  that  the  S0,000/.  was,  we  would  admit  of 
that  being  added  to  the  thirty,  and  to  take  precedence  of 
ours.     To  this  it  was  signified  there  would  be  no  objec- 
tion, supposing  the  plate  to  be  a  security  for  the  balance 
due  to  us,  ultra  the  30,000/.  mortgage  on   the  house.*" 
He  then  went  on  to  show  that  his  house  had  more  freely 
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than  any  other  assisted  the  Duke,  and  observed :— **  In 
a  business  like  ours,  subject  to  such  fluctuations  and 
casualties,  it  is  absolutely  necessary  to  keep  our  funds  as 
much  as  possible  within  our  reach ;  and  where  we  cannot 
do  that,  to  have  an  available  security  to  resort  to  in 
times  of  momentary  pressure.  Such  our  original  security 
on  York  House  afforded,  and  such,  though  not  equally 
aatisfactory,  the  new  one  engaged  to  be  granted  would 
still  have  presented ;  but  which  would  not  be  equally 
the  case  with  the  plate,  though  placed  in  our  actual 
possession,  even  if  not  required  to  cover  the  balance  of 
the  existing  debt.  Under  these  circumstances^  I  am 
sure  you  wiU  feel  no  astonishment  at  any  reluctance  we 
may  express,  to  relinquish  a  security  so  necessary  to  our 
business,  and,  indeed,  without  which  we  might  have 
found  it  at  times  difficult  to  have  afforded  accommoda- 
tion to  the  extent  we  have.^' 

The  Duke  of  York^  in  a  letter  to  Mr,  Greenwoody 
dated  the  ^4th  of  July y  acknowledged  this  letter  of  Mr. 
COiVy  and  said  that  what  was  complained  of  arose  entirely 
fiom  misconception.  He  referred  to  the  memorandum 
■ent  to  the  Lords  of  the  Treasury  on  the  27th  of  Juney 
as  truly  showing  how  he  understood  the  business,  and 
narrated  the  circumstances  which  had  already  occurred 
up  to  the  time  of  his  borrowing,  with  the  consent  of 
Greenwood  and  Co.,  the  sum  of  30,000/.  from  Messrs. 
C&utis.     He  then  proceeded  thus : — 

**  Since  that  time,  the  Treasury  have  expressed  their 
readiness  to  make  the  further  advances  on  the  house,  on 
condition  that  they  should  be  the  sole  mortgagees,  and 
have,  indeed,  paid  part  of  the  sum ;  and  it  is  obvious 
that,  as  proprietor  of  the  soil,  the  Crown  would  find  its 
account  in  making  a  larger  advance  than  any  individual 
not  similarly  circumstanced. 
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^<  This  arrangement,  however,  would  be  eflectually 
defeated  by  the  continuance  of  your  mortgage,  as  the 
value  of  the  house  must  depend  upon  its  being  oom- 
pleted  and  habitable,  and  the  progress  of  the  work  would 
be  interrupted  by  the  absence  of  the  aid  from  Grovem- 
ment ;  it  stands  to  reason  that  the  value  of  your  mortr 
gage  would  be  in  the  same  manner  deteriorated,  as  the 
security  would  be  comparatively  null.  It  appears,  there- 
fore, to  me,  that  the  propriety  or  impropriety  of  your 
transferring  your  mortgage  from  the  house  to  the  plate 
is  not  the  question  for  your  consideration,  but  that  the 
question  is,  whether  you  shall  enable  me  to  grant  you 
an  adequate  security.  My  object,  for  which  I  am  certain 
you  will  give  me  credit,  is,  to  give  you  the  best  security 
I  can  offer,  and  such  is  at  present,  under  all  the  dreum^ 
stances  I  have  stated,  the  plate ;  but  your  holding  thi^ 
will  not  preclude  me  from  giving  you,  either  in  substita— 
tion  or  in  addition,  any  security  which  may  be  prac- 
ticable. In  fact,  I  offer  you  positive  efi*ects  as  a  security 
for  the  sum  advanced,  in  the  room  of  security  of  which 
the  value  to  any  one  must  be  very  questionable,  so  long 
as  the  completion  of  the  building  is  interrupted  by  the 
want  of  that  money  which  I  have  no  chance  of  obtain- 
ing unless  the  property  be  relieved  from  your  mortgage.* 

On  the  S6th  of  July^  18^,  Greenwood  and  Ca 
caused  the  following  memorandum  to  be  delivered  to 
Mr.  Parkinson^  as  the  solicitor  of  the  Duke  of  York  >— 

^*  It  is  much  to  be  regretted  that  the  substance  of  the 
paper,  dated  the  S7th  June,  1826,  was  not  communi- 
cated to  Messrs.  Greenwood,  Cow,  and  Co. ;  it  would 
have  prevented  the  misunderstanding  that  appears  to 
have  occurred.  That  Messrs.  Greenwood,  Coa^  and  Co. 
allowed  their  security  on  York  House  to  be  superseded. 
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as  far  as  Messrs.  Coutts  were  conoemed^  is  very  true,  on 
their  undertaking  to  advance  30,000/.  as  first  mortgagees; 
but  it  was  expressly  stated,  in  the  surrender  of  the  old 
lease,  that  Messrs.  Greenwoody  Cavj  and  Co.  were  to 
have  a  second  mortgage  for  80,000/.,  part  of  their  debt, 
and  that  that  mortgage  was  not  to  interfere  with  any 
other  security  they  might  hold  from  His  Royal  Highness 
tar  their  debt,  or  any  part  thereof.  Supposing  the  plate 
to  be  of  sufficient  value  to  cover  the  amount  of  the 
debt  to  be  secured,  Messrs.  Greenwood,  Cow,  and  Co. 
do  not  see  how  it  is  possible  for  them,  consistently  with 
the  rules  that  ought  to  guide  them  and  every  house  of 
business,  to  waive  their  claim  to  the  mortgage  which 
might  be  available,  and  place  the  amount  upon  a  species 
of  security  which  would  not  be  so,  but,  on  the  contrary, 
would  prove  a  complete  dead  weight.  If,  as  stated  in 
the  paper  referred  to,  the  house  on  being  finished  will 
with  the  premises  be  worth  at  least  120,000/.,  and 
that  it  requires  only  37,000/.  to  complete  it,  including 
ISyOOO/.  for  furniture,  the  sum  required  for  all  purposes, 
including  the  discharge  of  the  two  mortgages,  will  be 
still  within  the  estimated  value.*" 

About  this  time,  at  the  request  of  Mr.  Parkinson^  as 
solicitor  of  the  Duke,  a  statement  of  the  account  between 
him  and  Messrs.  Greenwood  was  furnished  to  the  Duke, 
and  at  the  same  time  they  wrote  a  memorandum,  dated 
9th  Augusty  1826,  in  which  they  said,  ^'  In  laying  before 
Mr.  Parkinson  the  statement  of  our  general  concerns 
with  His  Royal  Highness  the  Duke  of  Yorky  with  re- 
ference more  particularly  to  our  claim  on  York  House, 
we  wish  it  to  be  clearly  and  distinctly  understood,  that 
if  Mr.  Parkinson  has  any  other  available  security  to 
propose  on  the  part  of  His  Royal  Highness,  such  as  a 
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Attorney  .  r     r       j  t  » 

(jRNERAL     adequate  to  that  portion  of  our  debt  which  the  mortgage 
q'  is  intended  to  cover,  having  the  most  unfeigned  widi 

and  others,     and  desire  to  meet  and  forward  the  views  of  His  Rojai 
Pbarcr       Highness,   we  shall  most   gladly   take   the  same  into 

and  another    consideration.^ 

Attornky         '^^^  Duke,  after  receiving  this  communication,  still 

General,  hoping  to  raise  a  loan  in  some  quarter  or  another  by 
means  of  his  plate,  wrote  the  following  letter  to  MesK& 
Coutts : — 

''  12th  August,  1826.— Pray  transfer  the  diflereot 
chests  of  plate  in  my  name  in  your  house,  to  the  name 
of  Sir  H.  Taylor^  for  purposes  for  which  I  have  giva 
him  instructions.*^ 

On  the  ISth  of  Jtigustj  1826,  a  meeting  was  hdd  at 
the  Treasury  between  the  Earl  of  Liverpool,  Mr. 
Frederick  Robinson,  Sir  William  Knighton,  Mr.  Her- 
riea,  and  Sir  Herbert  Taylor.  At  this  meeting  a  great 
deal  of  discussion  took  place  respecting  a  further  loan 
from  the  Treasury  to  His  Royal  Highness,  and  it  vas 
pro|)osed  that  of  the  sum  secured  to  Messrs.  Greenwooi 
and  Co.  upon  York  House,  a  portion  amounting  to 
10,000/.,  should  be  provided  for  by  some  other  security. 
No  person  was  present  at  that  meeting  on  behalf  of 
Messrs.  Greenwood  and  Co.,  nor  did  they  ever  withdraw 
tlieir  refusal  to  accept  the  plate  in  substitution  for  their 
mortgage. 

On  the  15th  of  August,  1826,  Sir  Herbert  Taylor 
wrote  to  Mr.  Parkinson  a  letter,  in  the  course  of  whidi 
he  said  :  **  I  have  been  with  Lord  Liverpool^  Mr.  Rebinr 
son,  and  Mr.  Herries,  where  I  met  Sir  WiUiam  Knighton. 
After  some  discussion,  Lord  Liverpool  has  authorized 
me  to  propose  to  His  Royal  Highness  the  following 
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gement,  which  combines  what  has  be^n  done  or 
d  to,  and  what  they  are  further  willing  to  do. 
Treasury  agreed  to  take  upon  themselves  to  pay  off 
K),000/.  to  Messrs.  CouttSj  considered  as  money 
deed  for  the  buildings.  To  pay  whatever  may  be 
er  required  to  complete  the  building  (upon  a  fair 
int)  exclusive  of  furniture,  towards  which  10,000/. 

abready  been  paid  by  them.     They  consider  the 

10,000/.  already  issued  by  them,  to  have  been 
as  a  general  assistance  to  His  Royal  Highness,  and 
they  will  make  up  that  10,000/.  to  80,000/.,  as  an 
Dce  on  the  value  of  the  lease  of  the  house,  and  will 
the  remaining  20,000/.  of  that  sum  to  Messrs. 
nwoodj  or  hold  themselves  responsible  to  them  for 
aving  Messrs,  Greenwood  to  find  the  security  for 
emaining  10,000/.  (now  secured  on  the  house)  in 
late.'' 

Messrs.  Greenwood  insisted  that  they  had  never 
iited    to    abandon     any    part    of   their    security 

the  mortgaged  premises.  But  on  the  part  of  the 
mey  General  J  it  was  alleged  that  at  the  time  of 
Ming  these  arrangements  the  knowledge  of  them 
conveyed  to  Mr.  Greenwood  by  Sir  II.  Taylor^ 
the  proposal  was  acquiesced  in.  The  Duke,  on 
6th  of  August^  wrote  a  short  note  to  Sir  H.  Taylor ^ 
lich  he  said :  **  Your  letter,  and  Sir  W,  Knighton^s 
mations,  are  most  satisfactory  to  me.  The  Govern- 
will  give  Mr.  Greenwood  the  security  of  the 
X)/.,  which  is  convertible  by  me  for  that  purpo^, 
the  residuary  10,000/.  I  am  ready  to  have  secured 

my  plate.*^ 

1  the  15th  of  September  J  Mr.  Herries  wrote  to  the 
e  to  say  that  the  Commissioners  of  the  Treasury 
of  opinion  that  ^'  a  priority  of  the  purchase  of  the 
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1850.         premises  of  which  a  lease  has  been  granted  to  your 

.    ""^^         Royal  Hiehness  should  be  secured  to   the  Crown  in 
Attornby         jo 

General     preference  to  any  private  individual;^   that  they  hid 
Cox         given  directions  for  a  communication  with  his  soUdtor 
and  others,     for  that  purpose,  **'  in  order  that  such  advances  as  your 
Pb'arcb       Bx)yal  Highness  may  require  for  the  completum  of  the 
and  another    house  and  for  discharging  the  incumbrances  thereoo»  to 
Attornby    ^^  extent  not  exceeding  the  amount  of  the  sums  actually 
Gbnbral.     laid  out  upon  the  building,  together  with  the  value  of 
the  lease,   which,  as  estimated  by   their  professiaiiil 
advisers,  my  Lords  apprehend  to  be  about  SOfiOOLf  nny 
be  so  made  from  the  funds  at  the  disposal  of  the  Com- 
missioners, so  as  to  give  the  Crown  the  priority  of  pout' 
chase  in  these  premises.^' 

To  this  last  letter  his  Royal  Highness  returned  an 
answer  to  the  following  effect : — 

*^  I  have  to  acknowledge  the  receipt  of  your  letter  of 
the  15th  instant,  conveying  to  me  the  information  tbat 
the  Lords  of  the  Treasury  had  agreed  to  advance  to  me 
the  necessary  sums  for  the  completi(xi  of  my  house  b  the 
Stable-yard,  and  to  pay  the  incumbrances  affe<;ting  it, 
and  a  sum  of  30,000/.  as  the  estimated  value  of  theleoie 
beyond  the  sum  expended,  on  having  a  preference  of 
purchase,  in  case  I  dispose  of  the  same.     I  request  joo  to 
state  to  the  Commissioners  that  my  understanding  of  the 
preference  of  purchase  to  be  given  to  them  and  of  the 
arrangement  between  them  and  me  is— -that  I  am  to  gife 
them  a  security  on  the  house  for  whatever  sums  they 
advance  or  pay  to  me — that  in  case  I  dispose  of  the 
house  in  my  lifetime,  and  I  should  not  have  repaid  the 
sums  advanced,  then  that  I  should  give  my  Lords  Com- 
missioners the  offer  of  purchasing  the  same  at  a  valnip 
tion  ;  and  in  case  I  should  not  dispose  of  the  house  in 
my  lifetime,  and  should  not  have  paid  off  the  whole  ci 
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the  sums  advanced,  then  that  my  representatives  are  to 
be  bound  to  offer  sucU  house  and  property  for  sale  to  my 
Lords  Commissioners  in  like  manner.  I  am  ready  to 
mga  the  necessary  instrument  for  carrying  this  arrange- 
ment into  effect.  Until  that  is  done  I  shall  consider  this 
•  binding  agreement  on  the  part  of  me  and  my  repre- 
sentatives for  canning  it  into  effect  when  called 
upon.** 

The  Lords  of  the  Treasury  made  from  time  to  time 
advances  which  amounted  before  the  month  of  December ^ 
1886,  to  the  sum  of  47,000/.  His  Royal  Highness  died 
on  the  5th  of  January^  1827.  On  the  Slst  of  that 
month,  Messrs.  Greenwood  instituted  a  creditor's  suit 
against  Sir  Herbert  Taylor  and  the  other  executors  of 
the  Duke  of  Yorky  praying  for  an  administration  of  his 
efiects.  On  the  Srd  o{  FAruaryj  the  ordinary  decree 
was  made  referring  it  to  the  Master  to  take  an  account, 
and  to  state  the  nature  of  the  liens  on  the  property. 

On  the  Slst  of  March^  1827,  the  Commissioners  of 
Woods  and  Forests  paid  off  the  mortgage  to  Messrs. 
C^mits  given  to  secure  the  sum  of  80,000/.  and  interest, 
and  took  an  assignment  of  their  mortgage  securities.  On 
thellth  of  December  J 1827,  the  same  Commissioners  were 
authorized  by  the  Lords  of  the  Treasury  on  the  part  of 
the  Crown,  to  purchase  the  premises  comprised  in  the 
lease  of  the  18th  March^  1826,  and  all  the  estate  and 
interest  of  the  lessee,  his  executors,  &c.,  and  of  all  others 
claiming  from  or  under  him  or  them,  for  a  sum  of 
81,918/.  The  purchase  was  made  accordingly,  but  the 
purchase-money  was  not  paid.  On  the  14th  of  Febrtiaryy 
18S8,  the  Commissioners  of  Woods  and  Forests  entered 
into  a  contract  with  the  Marquis  of  Stafford^  for  a  sale 
to  him  of  the  premises  in  question  for  a  sum  of  72,000/., 
and  they  took  actual  possession  of  the  premises  on  the 
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1850.        5tli  of  Aprils  1828,  and  transferred  possession  to  the 

kJT^  Marquis.  * 

Attorney  ^ 

Gbnbral  Mr.  Greenwood  died  in  January^  18SS,  and  on  the 

Qq^  9tb  of  February  in  that  year,  Messrs.  Cox  and  Hum' 

and  others,  merdey^  the  surviving  mortgagees,  filed  a  bill  of  fore- 

Pbarcb  closure  against  the  CoDimissioners  of  Woods  and  Forests, 

and  another  the  executors  of    the   Duke  of   York^    the    Attamej 

Attornbv  General^  and  the  Marquis  of  Stafford^  to  have  it  declared 

Ubnbral.  ^i^^^  jjy  ^jrtyg  Qf  ^i^g  indenture  of  the  17th  MarcK  1826, 

the  sum  of  30,000/.,  with  interest  due  to  them,  became 
charged  by  way  of  a  second  mortgage  on  York  House, 
and  the  premises  comprised  in  the  lease  of  the  18th 
of  March  in  that  year. 

A  decree  was  made  by  consent  in  this  cause  on  the 
25th  Julyy  1834,  which  recited  among  other  things  the 
pniceedings  in  the  cause  of  Greenwood  v.  Taylor^  and 
the  desire  of  the  Commissioners  of  Woods  and  Foreits 
to  pay  off  certain  principal,  interest,  and  costs  therein- 
after mentioned,  and  by  consent  of  all  parties,  it  directed 
that  the  said  Commissioners  should  be  at  liberty  to  ptj 
the  30,000/.,  and  interest,  due  to  the  plaintiffs  (Colt  and 
Co.),  in  discharge  of  their  mortgage,  with  costs;  and 
that  the  plaintiffs  and  the  executors  of  the  Duke  should 
execute '  such  an  assignment  of  their  interest  in  York 
House,  and  in  the  mortgage,  &c.,  as  the  Attormg 
General  should  direct ;  but  this  was  to  be  without 
.  prejudice  to  any  question  of  lien  on  the  plate  on  the 
part  of  the  plaintiff's  or  of  the  Attorney  GetiertUf  or  to 
any  proceedings  in  the  cause  of  Greenwood  v.  Tayhr^ 
on  behalf  of  the  Attorney  General^  as  if  the  mortgafje 
remained  undischarged,  with  liberty  to  the  Attomej 
General  to  enforce  such  lien  in  the  name  of  the  plaintiffs 
they  being  by  him  indemnified  for  the  use  of  their 
names.     And  the  plainliffs  were  ordered  to  execute  an 
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signment  of  such  lien  on  the  plate  as  they  were  then 
(titled  to ;  and  the  deed  was  to  contain  all  the  necessary 
iwer  to  enable  the  Attorney  General  to  enforce  such 
»i ;  but  the  executors  were  not  to  be  taken  as  assenting 

this  claim  of  lien,  and  the  order  was  to  be  without 
"ejudice  to  the  plaintiffs,  as  creditors  of  the  Duke  of 
ork  in  any  other  character  than  as  mortgagees  for  the 
)yOOO/.  and  interest,  to  oppose  the  claim  of  the  Attot" 
nf  General  to  such  lien. 

In  pursuance  of  this  order,  an  indenture  bearing 
ite  the  18th  oi  June^  1835,  was  made  by  the  various 
irties  concerned,  for  the  purpose  of  cariying  this 
!cree  into  effect. 

On  the  1st  of  June^  1844,  Master  Brougham  made 
is  report  in  the  cause  of  Greenwood  v.  Taylor^  whereby 
»  found  that  the  Crown  was  entitled  .to  a  lien  for 
),000/.  and  interest  on  the  chests  of  plate ;  that  the 
rown  was  a  legal  mortgagee  and  a  specialty  creditor  for 
lesum  of  80,000/.,  the  amount  of  the  mortgage  to  Coutta 
id  Co. ;  that  the  Crown  was  also  a  specialty  creditor 
r  the  amount  of  the  rent  on  the  existing  and  the  surren- 
?red  leases,  and  was  an  equitable  mortgagee  in  respect  of 
1  the  other  sums  advanced^  and  the  interest  thereon. 

The  Attorney  General  took  exceptions  to  this  re- 
3it;  first,  that  the  Master  had  omitted  to  find  that 
le  Crown  was  entitled  to  pursue  the  remedies  com- 
rised  in  the  several  securities  and  the  covenants  therein 
mtained,  executed  to  Coutta  and  Co.  and  to  Greenwood 
id  Co.,  and  afterwards  assigned  to  the  Crown ;  secondly, 
lat  the  Master  had  omitted  to  find  that  the  Crown  was 
ititled  to  rank  as  a  specialty  creditor  for  the  sum  of 
),000/.,  under  the  covenants  in  the  mortgage-deeds  to 
-reenwood  and  Co.;  thirdly,  a  similar  exception,  founded 
1  the  covenants  in  the  surrender  of  17th  Marchj  1826 ; 
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(JBML4L  Mr.  Greenwood  died  in  January^  18S2,  and  on  i 

Q^^         9ih  of  Februatj  in  that  year,  Messrs.  Caa  and  Ha 

and  odLcn,    tmertle^^  the  surviving  mortgagees,  filed  a  bill  of  ft 

PsjkBCB       closure  against  the  Cooimistfiooersof  Woods  and  f'ore 

the  executors  of    the  Duke  of   Fbrlr,    the    Jiiort 

Generalj  and  the  Marquis  of  Stafford^  to  have  it  decla 

that  by  virtue  of  the  indenture  of  the  17th  March^  18 

the  sum  of  80,000/^  with  interest  due  to  them,  beci 

diarged  by  way  of  a  second  mmtgage  on  York  Hoi 

and  the  premises  comprised  in  the  lease  of  the  1< 

of  March  in  that  year. 

m 

A  decree  was  made  by  consent  in  this  cause  on 
25th  Jif/y,  1834,  which  recited  among  other  things 
proceedings  in  the  cause  of  Greenwood  v.  Taylor^  i 
the  desire  of  the  Commissioners  of  Woods  and  For 
to  pay  off  certain  principal,  interest,  and  costs  then 
after  mentioned,  and  by  consent  of  all  parties,  it  direc 
that  the  said  Commissioners  should  be  at  liberty  to  ] 
the  30,000/.,  and  interest,  due  to  the  plaintifiB  (Cour  \ 
Co.),  in  discharge  of  their  mcntgage,  with  costs;  \ 
that  the  plaintiffs  and  the  executors  of  the  Duke  sbo 
execute  such  an  assignment  of  their  interest  in  Y< 
House,  and  in  the  mortgage,  &&,  as  the  Ation 
General  should  direct;  but  this  was  to  be  with 
prejudice  to  any  question  of  lien  on  the  plate  on 
part  of  the  plaintiffs  or  of  the  Attorney  General^  oi 
any  proceedings  in  the  cause  of  Greenwood  v.  Tay 
on  behalf  of  the  Attorney  General^  as  if  the  mortg 
remained  undischarged,  with  liberty  to  the  Attor. 
General  to  enforce  such  lien  in  the  name  of  the  plaint 
they  being  by  him  indemnified  for  the  use  of  t! 
names.     And  the  plaintiffs  were  ordered  to  execute 
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assignment  of  such  lien  on  the  plate  as  they  were  then 
entitled  to ;  and  the  deed  was  to  contain  all  the  necessary 
power  to  enable  the  Attorney  General  to  enforce  such 
lien ;  but  the  executors  were  not  to  be  taken  as  assenting 
to  this  claim  of  lien,  and  the  order  was  to  be  without 
prejudice  to  the  plaintiffs,  as  creditors  of  the  Duke  of 
York  in  any  other  character  than  as  mortgagees  for  the 
80,000/.  and  interest,  to  oppose  the  claim  of  the  Jttor* 
ney  General  to  such  lien. 

In  pursuance  of  this  order,  an  indenture  bearing 
date  the  18th  of  June,  1835,  was  made  by  the  various 
parties  concerned,  for  the  purpose  of  cariying  this 
decree  into  effect. 

On  the  1st  of  June^  1844,  Master  Brougham  made 
his  report  in  the  cause  of  Greenwood  v.  Taylor^  whereby 
he  found  that  the  Crown  was  entitled  ,to  a  lien  for 
10,000/.  and  interest  on  the  chests  of  plate ;  that  the 
Crown  was  a  legal  mortgagee  and  a  specialty  creditor  for 
the  sum  of  80,000/.,  the  amount  of  the  mortgage  to  Coutta 
and  Co. ;  that  the  Crown  was  also  a  specialty  creditor 
for  the  amount  of  the  rent  on  the  existing  and  the  surren- 
jlcred  leases,  and  was  an  equitable  mortgagee  in  respect  of 
all  the  other  sums  advanced^  and  the  interest  thereon. 

The  Attorney  General  took  exceptions  to  this  re- 
port; first,  that  the  Master  had  omitted  to  find  that 
the  Crown  was  entitled  to  pursue  the  remedies  com- 
prised in  the  several  securities  and  the  covenants  therein 
contained,  executed  to  Coutta  and  Co.  and  to  Greenwood 
and  Co.,  and  afterwards  assigned  to  the  Crown ;  secondly, 
that  the  Master  had  omitted  to  find  that  the  Crown  was 
entitled  to  rank  as  a  specialty  creditor  for  the  sum  of 
30,000/.,  under  the  covenants  in  the  mortgage-deeds  to 
Greenwood  and  Co.;  thirdly,  a  similar  exception,  founded 
on  the  covenants  in  the  surrender  of  17th  Marchy  1826 ; 
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and  fourthly,  that  the  Master  had  not  found  that  the 
Crown  was  entitled  to  interest  on  the  rents  accrued  due 
since  July^  18S8,  when  interest  was  formally  claimed. 

The  executors  of  the  Duke  of  Forfc  excepted  to  the  re- 
port ;  first,  that  the  Master  had  found  that  the  CSrown 
had  a  lien  on  the  chests  of  plate  for  IO9OOO/. ;  secondly, 
that  he  had  found  the  Crown  to  be  a  specialty  creditor 
for  80,000/.  on  the  mortgage  to  Coutta and  Co.;  thirdly, 
that  the  Crown  was  found  to  be  a  specialty  creditor  for  the 
rent  of  the  existing  and  the  surrendered  leases ;  fourthly, 
that  the  Crown  was  found  to  be  an  equitable  mortgagee 
in  respect  of  the  other  sums  advanced,  with  legal  inte- 
rest ;  fifthly,  that  the  Master  ought  to  have  found  the 
Crown  entitled  to  prove  only  as  a  simple  contract 
creditor  for  31,875/.  0«.  Id. 

These  exceptions  came  on  to  be  heard  before  the  Vice 
Chancellor  of  England,  and  his  Honour,  on  the  14di  of 
Aprils  1846,  made  an  order  declaring  that  the  purchase- 
money  due  from  the  Treasury  for  the  purchase  of  York 
House  was  applicable,  in  the  first  place,  to  the  discharge 
of  the  sum  due  for  principal  and  interest  on  the  mort- 
gage to  Coutts  and  Co.;  secondly,  to  discharge  the 
S0,000/.  due  on  the  mortgage  to  Greenwood  and  Ca ; 
and  thirdly,  in  discharge  of  the  other  advances  made  by  the 
Lords  of  the  Treasury  on  the  security  of  the  premises : 
aad  thereupon  the  first,  second,  and  third  exceptions 
taken  by  the  Attorney  General  were  declared  to  be  ovo^ 
ruled,  and  the  second,  fourth,  and  fifth  exertions 
taken  by  the  executors  were  allowed.  The  Atiomejf 
General  abandoning  the  fourth  exception  taken  by  him, 
the  first  exception  taken  by  the  executors  was  allowed, 
but  the  third  was  overruled.  The  Attorney  GenBral 
and  the  executors  appealed  against  these  decrees. 
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The  Solicitor  General  (Sir  J.  Romilly)  and  Mr* 
Twies  for  the  Crown  : 
The  most  important  question  here  is,  whether  the 
Crown  is  entitled  to  rank  as  a  specialty  creditor  for  the 
sums  secured  under  the  covenants  in  the  mortgage  given 
to  Greenwood  and  Co.  The  answer  to  that  question 
ought  to  be  in  the  affirmative.  Where  a  creditor  holds 
a  mortgage  security,  and  is  also  entitled,  under  cove- 
nants in  that  deed,  to  prove  as  a  specialty  creditor,  he 
may  recover  as  a  specialty  creditor,  without  prejudice  to 
the  security  by  mortgage.  Mason  v.  Bogg  (6).  Messrs. 
Greenwood  and  Co.  could  have  done  this  originally,  and 
the  Crown  having  become  the  assignee  of  the  mortgage- 
deed,  which  gave  them  this  right,  is  entitled  to  the  same 
advantage.  The  question  of  the  rights  of  parties  in 
such  a  state  of  things  was  fuUy  discussed  in  Mason  v. 
Boggy  where  the  Vice  Chancellor's  decree,  made  in  the 
first  of  the  suits  in  this  case  (c),  was  considered,  and 
was  overruled.  The  real  principle  affecting  such  a  case 
was  well  laid  down  by  Lord  Eldon  in  Aldrich  v. 
Cooper  ((2),  that  ^^  if  a  creditor  has  two  funds,  the  in- 
terest of  the  debtor  shall  not  be  regarded,  but  the  cre- 
ditor, having  two  funds,  shall  take  that  which,  paying 
him,  will  leave  another  fund  for  another  creditor.^  That 
was  the  principle  acted  on  by  Lord  Cottenham  in 
Mason  v.  Bogg.  The  rule  applicable  in  bankruptcy, 
relied  on  by  the  Vice  Chancellor  in  Greenwood  v.  Taylor^ 
is  not  applicable  here,  for  a  peculiarity  founded  on  the 
principle  of  the  bankrupt  laws  does  not  affect  a  case 
where  no  bankruptcy  has  taken  place,  and  where  the 
parties  are  not  subject  to  the  bankrupt  laws.     In  Perry 

(b)  2  Myl.  &  Cr.  443.  1  Rusa.  &  Myl.  185. 

(c)  Greenwood    v.    Taylor,  (d)  8  Ves.  382,  391. 
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V.  Barker  (e),  and  Rome  v.  Young  (/),  the  doctrine  hod 
been  laid  down  in  the  same  manner  as  it  was  afterwards 
stated  by  Lord  Chancellor  Cottenham  in  Mason  v.  Bogg. 
With  respect  to  the  appropriation  of  the  81,91S/.,  the 
purchase-money  of  the  estate,  the  purchaser  is  not  bound 
to  pay  it  till  a  good  title  is  made ;  and  until  that  is  done, 
the  executors  have  no  control  over  the  purchase^money. 
There  are  two  prior  considerations, — ^first,  whether  a 
good  title  c^n  be  made ;  secondly,  whether  a  good  con* 
veyance  of  the  vendor^s  interest  can  be  made.  The  Crowo 
took  possession  in  1828,  but  there  is  no  case  in  which 
the  mere  taking  possession  is  held  a  completion  of  the 
contract.  It  certainly  is  not  a  waiver  of  any  objectioD 
to  the  title,  or  of  any  act  necessary  to  be  done  by  the 
vendor.  It  is  only  a  presumptive  admission  of  a  good 
title.  The  sale  of  an  estate  fails  on  failure  of  the  vendor 
to  get  the  parties  who  have  claims  to  assign  in  discharge 
of  those  claims.  In  this  case,  the  creditors  must  be  paid 
their  debt,  interest,  and  costs,  by  the  vendor,  before  the 
Crown  can  be  called  on  to  pay  the  81,913/.  If  any  pri- 
vate person  had  a  claim  for  47,000/.  on  these  premises, 
it  would  be  the  duty  of  the  vendor  to  discharge  that 
claim  before  calling  on  the  purchaser  to  pay.  The 
Crown  is  in  the  same  position  as  the  private  person 
would  have  been.  There  is  no  reason  for  saying  that 
these  mortgages  were  merged,  by  the  fact  of  the  assignee 
of  the  mortgagees  becoming  the  purchaser  of  the  pro- 
perty. Suppose  the  mortgages  had  remained  in  Messrs. 
Coutta  and  Co.  and  Messrs.  Greenwood  and  Co.,  and 
the  Crown  had  agreed  to  purchase,  no  one  will  pretend 
that  the  purchase-n)oney  must  have  been  paid  to  the 
vendor  while  these  mortgages  were  so  outstanding. 


(<•)  13  Vea.  198. 


(/)  2  Younge  &  Coll.  199. 
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Sup|X)se  that  the  Crown  had  not  purchased  the  house, 
and  that  the  Duke  of  York  was  still  alive,  the  Crown 
could  bring  an  action  on  the  covenants,  and  could  take 
what  was  available  of  his  personal  assets  to  satisfy  the 
judgment ;  after  which  the  Crown  could*  go  upon  the 
mortgage  security.  The  death  of  the  Duke  has  not 
altered  the  rights  of  the  Crown  in  this  respect.  The 
Crown  can  first  prove  for  its  whole  debt  against  the  per- 
sonalty of  the  Duke,  as  far  as  it  goes,  and  then  the 
daim  will  be  by  so  much  the  less  against  the  house. 
The  only  difference  occasioned  by  the  death  of  the  Duke 
is,  that  there  can  now  be  no  action,  because  there  is  an 
administration  suit,  in  which  these  parties  have  joined, 
and  judgment  given  therein,  and  all  the  creditors  must 
come  in  under  that  suit. 

The  Vice  Chancellor  at  first  held  that  th^  Crown  was 
a  specialty  creditor  for  the  two  sums  {g) ;  but  he  after- 
wards changed  his  mind,  and  overruled  the  exceptions  (A). 
On  the  latter  occasion  he  said,  ^^  I  admit  that  when  a 
payment  is  made,  and  the  payer  gives  no  direction  as  to 
its  application,  the  rule  solvitur  ad  modum  recipientia 
applies.  But  the  nature  of  the  transactions  which  took 
place  between  the  Commissioners  of  Woods  and  Forests, 
on  behalf  of  the  Crown,  and  the  representatives  of  the 
Duke  of  Yorky  renders  that  rule  inapplicable  to  the 
present  case.  The  Lords  of  the  Treasury  directed  the 
Commissioners  of  Woods  and  Forests  to  purchase,  for 
81,913/.9  not  the  equity  of  redemption,  but  the  Crown 
lease  of  the  piece  of  ground  in  the  Stable-yard,  with  the 
capital  messuage  and  offices,  or  part  thereof,  and  all  the 
premises  composed  in  and  demised  by  that  lease,  and  all 
the  estate  and  interest  of  the  lessee,  his  executors,  &c., 
and  all  others  claiming  from  or  under  him  or  them,  in 
ig)  14  Sim.  512.  (A)  Id,  522. 
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and  to  the  said  premises,  under  or  by  virtue  of  the  said 
lease,  and  the  Commissioners  made  the  purchase  accord- 
ingly. Therefore  it  is  plain  on  the  face  of  the  transac- 
tion, that  the  81,91  S/.  was  to  be  the  consideratioD  of 
the  property,  free  from  all  incumbrances.  That  being 
the  case,  it  became  the  duty  of  the  Crown,  on  the  5th 
of  April,  18^,  when  it  took  possession  of  the  property, 
and  thereupon  became  bound  to  pay  the  purchase- 
money,  to  apply  it  in  payment  of  what  became  due  on 
the  incumbrances,  according  to  their  priorities.^'  That 
is  a  most  dangerous  doctrine.  The  purchaser  is  not 
bound  to  pay  the  purchase^money  till  a  proper  con- 
veyance is  tendered,  and  he  is  not  bound  to  pay  off,  nor 
see  to  the  paying  off,  incumbrances  at  all. 

The  second  question  relates  to  the  claim  of  the  Crown 
to  be  a  specialty  creditor  for  50,000/.,  and  to  have  a  lien 
on  the  plate  for  10,000/.  The  correspondence  shows 
that  though  at  first  unwilling  to  accept  the  plate  as  a 
security  for  any  part  of  the  sum  under  mortgage,  Green- 
wood and  Co.  afterwards  so  acted  as  to  allow  the  Duke 
and  the  Lords  of  the  Treasury  to  believe  that  that 
arrangement  was  acquiesced  in.  All  the  rights  which 
Greenwood  and  Co.  ever  held  as  specialty  creditors  were 
transferred  by  assignment  to  the  Crown. 

The  Crown  also  claims  the  right  to  be  treated  as  a 
specialty  creditor  for  the  rents  due  under  the  leases 
before  1826.  On  this  point,  which  is  the  subject  of  the 
cross  appeal,  the  Vice  Chancellor  agreed  with  the 
Master  that  the  Crown  was  entitled,  as  a  specialty  cie- 
ditor,  to  the  rents  that  accrued  due  on  the  old  leases. 
That  part  of  the  decree  is  correct.  The  argument  that 
the  covenants  for  payment  of  these  rents  were  extin- 
guished by  the  surrender  of  the  leases  is  a  mistake. 
Those  covenants  can   still  be  enforced.      Newport  v. 
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Godfrey  (i),  Nunns  v.  Gee  (j),  Walls  v.  Caof  (A), 
cited  in  that  case,  Thompson  v.  Thompson  (t)j  Harts- 
home  V.  FFa^on  (m),  and  Barnard  v.  Duthy  (n).  It 
is  usual  in  a  surrender  of  a  lease  to  state  a  release  of  the 
rent  then  due ;  but  no  such  statement  was  made  here, 
and  the  remedy  for  the  rent  remains  as  before. 

Mr.  Bethell  (with  whom  was  Mf.  Giffhrd)  for  the 
executors  of  the  Duke : 

The  course  sought  in  this  case  to  be  taken  by  the 
Crown  is  against  all  equity.  The  Crown  seeks  to  have 
all  the  advantage  of  purchaser  and  mortgagee  at  the 
same  time.  Yet  the  rights  of  the  two  characters  are  in 
opposition  to  each  other.  The  Crown  purchased  on  the 
express  condition  of  paying  off  all  the  mortgages ;  the 
terms  of  the  letters  of  the  I5th  and  16th  September,  1826, 
expressly  show  that  this  was  the  proposed  arrangement 
firom  the  earliest  part  of  the  negotiation;  yet  it  now 
claims  to  retain  the  purchase-money  and  to  leave  all  the 
mortgages  unsatisfied.  It  cannot  do  so,  but  must  be 
bound  to  fulfil  its  engagements.  Having  in  the  original 
contract  undertaken  to  pay  off  the  incumbrances,  the 
Crown  cannot,  merely  because  it  has  become  possessed 
of  them  in  the  interval,  now  insist  that  they  are  kept  on 
foot. 

Three  points  arise  in  this  case.  The  first  is,  that  the 
original  contract  contained  terms  by  which  the  Crown 
bound  itself  to  pay  off  the  incumbrances ;  secondly,  the 
contract  was  one  of  ordinary  purchase,  and  at  the  time 
it  was  entered  into,  the  executors  had  the  right  to  direct 
the  application  of  the  purchase-money  ;  and  thirdly,  the 


(f)  3  Lev.  267. 
0)  Cro.  Eliz.  77. 
(k)   W.  78. 


(0  gPric^,  464. 
(m)  5  Scott,  506. 
(i»)   5  Taun.  27. 
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Crown  has  sold  the  property,  and  received  the  money. 
It  cannot,  therefore,  retain  the  money  and  yet  deal  with 
the  security  for  which  that  money  has  been  given  as  if 
the  security  had  not  been  realized  at  all.     Generally 
speaking,  a  mortgagee  has  a  personal  remedy  and  a  real 
remedy  ;  but  if  he  resorts  to  the  personal  remedy  in  the 
first  instance,  he  leaves  the  estate  unaffected  ;  but  if  a 
mortgagee  has  already  sold  an  estate  for,  say  5,000/., 
part  of  his  claim  of  6,000/.,  and  has  got  the  5,000/.  in 
his  pocket,  he  cannot  afterwards  resort  to  the  covenant 
for  the  whole  6,000/.     It  may  be  true  here,  that  large 
sums  were  in  this  case  improvidently  advanced  by  the 
Crown  to  the  Duke;  but  this  is  not  the  way  in  which 
the  Crown  can  reimburse  itself.   The  Crown  here  claims 
on  an  equitable  title  alone,  and  yet,  admitting  the  pur- 
chase-money to  be  in  its  possession,  it  asserts  the  right 
to  apply  that  purchase-money  in  a  manner  directly  at 
variance  with  the  original   legal  contract  between  the 
parties.     The  case  of  Mason  v.  Bngg  (o)  has  no  applica- 
tion to  the  present,  for  it  merely  shows  that  where  a 
man  has  a  mortgage-security,  but  is  not  in  possession, 
and  his  security  is  unaffected,  he  may  come  in  under  a 
decree,  in  a  common  suitor's  suit,  in  respect  of  the  cove- 
nant contained  in  his  mortgage.     That  case  admitted  of 
an  election ;  but  here  the  creditor  could  not  make  his 
election,  for  by  having  become  a  purchaser,  his  charac- 
ter as  such  put  an  end  to  his  rights  in  the  character  of 
creditor.     The  Crown  here  was  creditor  on  the  mort- 
gages, and  debtor  at  the  same  time  in  respect  of  the 
purchase-money ;  it  owed  the  estate  the  purchase-money, 
and  that  money  was  applicable  in  the  first  place  to  the 
discharge  of  the  debts. 

Then  as  to  the  Hen  on  the  plate.     The  first  question 

(o)  2  Myl.  &  Cr.  443. 
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i$t  whether  Greenwood  and  Co.  had  a  lien  on  it  for  the 
10,000/. ;  and  secondly,  if  so,  was  that  lien  transferred 
to  the  Crown  under  the  deed  of  1835  ?  As  the  Crown 
can  only  cUim  a  lien  under  Greenwood  and  Co.,  it  fol- 
lows that  if  those  persons  had  not  a  lien,  or  if  they  had, 
but  did  not  transfer  it,  the  claim  of  the  Crown  was 
valueless. 

As  to  the  first  of  these  questions,  there  are  many  cir- 
cumstances which  show  that  Greenwood  and  Co.  had  no 
specific  lien  on  the  plate  for  this  10,000/.,  but  went 
upon  their  security  on  the  house  for  the  whole  of  the 
30,000/. ;  and  the  very  letters  of  the  Duke,  in  which  he 
urged  them  to  accept  the  lien  oa  the  plate  for  part  of 
that  sum,  showed  that  they  had  not  accepted  it.  Mr. 
Greenwood  did  not  consent  to  accept  this  lien  ;  but  even 
if  he  had  done  so,  he  could  not  thereby  have  bound  his 
partners.  One  partner  cannot  bind  the  other  partners 
by  deed.     Harrison  v.  Jackson  {p). 

Secondly.  If  Greenwood  and  Co.  had  no  lien,  of 
course  they  could  not  transfer  any  ;  but  assuming  them 
to  have  had  a  lien,  then  it  is  contended  that  they  did 
not  transfer  it  to  the  Crown.  The  previous  argument 
used,  to  show  that  no  such  transfer  of  a  security  could 
be  made  by  deed  by  one  partner  alone  so  as  to  bind  the 
rest,  may  here  be  repeated :  but  further,  no  such  transfer 
was  made  in  fact.  The  bill  in  Coo;  v.  Arbuthnot  shows 
that  the  security  upon  which  Messrs.  Greenwood  and  Co. 
relied  for  the  payment  of  the  30,000/.  was  that  of  the 
house ;  the  answer  to  that  bill  does  not  controvert  that 
fact :  the  decree  founded  on  the  bill  and  answer  admits 
and  establishes  it,  and  the  assignment  of  the  mortgage 
made  by  Greenwood  and  Co.  to  the  Crown  was  made 
under  and  by  virtue  of  that  decree,  and  is  an  assignment 

(/>)   7  Term  Rep.  207. 
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of  a  security  for  80,000/.  on  the  house.  Under  these 
circumstances,  it  is  impossible  in  point  of  fact  that 
Greenwood  and  Co.  could  have  claimed  a  lien  on  the 
plate  for  the  10,000/.  which  formed  part  of  the  mort- 
gage debt ;  for  their  whole  conduct  from  the  beginning 
to  the  end  was  a  denial  of  such  a  claim.  It  follows, 
therefore,  that  in  respect  of  the  10,000/.,  the  Crown 
cannot  claim  under  them  any  lien  on  the  plate  which 
formed  part  of  the  general  effects  of  the  Duke  at  his 
death. 

Then  as  to  the  claim  of  the  Crown  to  be  ranked  as  a 
specialty  creditor  for  the  rents  under  the  original  lease, 
no  such  claim  can  be  sustained.     The  surrender  of  the 
leases  extinguished  all  title  to  sue  upon  the  covenants 
contained  in  them.     The  cases  cited  have  no  application 
to  the  present.     There  can  be  no  doubt  that  when  a 
lease  has  expired,  all  the  remedies  given  by  that  lease 
for  the  recovery  of  rent  secured  by  it  may  still  be  en- 
forced ;  but  where  the  lease  has  been  surrendered,  the  sur- 
render operates  as  an  extinguishment  of  the  covenants ; 
Webb  V.  Russell  (q)  and  Stokes  v.  Russell  (r)  are  in 
point.     Whenever  the  relation  of  landlord  and  tenant  is 
created  by  a  demise  reserving  the  rent  with  a  reversion 
in  the  landlord,  the  rent  is  incident  to  that  reversion ; 
and  if  in  the  demise  so  made  there  is  a  covenant  for  the 
payment  of  the  rent,  the  covenant  is  an  accessory  to  the 
rent,  and  equally  with  it  is  incident  to  the  reversion. 
Therefore  it  is,  that  by  common  law  enforced  by  the 
Stat,  of  Hen.  8,  the  grant  of  the  reversion  passes  both 
the  covenants  and  the  rent.     That  is  a  first   position 
recognised  by  the  law.     The  second  follows  from  it, 
and  is  equally  well  established  ;  namely,  that  if  the  re- 
version is  destroyed,  the  rent  and  the  covenants,  which 
(q)  3  Term  Rep.  393.  (r)  Id.  678. 
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are  incidental  to  it,  fall  with  it,  and  there  is  no  longer 
a  power  of  distraining  for  the  rent,  nor  of  suing  on  the 
covenant ;  for  each  of  them  belonging  to  the  reversion  as 
an  incident,  and  being  held  by  virtue  of  it,  falls  the  mo- 
ment the  reversion  is  destroyed.  The  rents  in  question 
were  due  under  the  leases  of  1810  and  1824,  as  to  which 
the  reversion  was  in  the  Crown.  The  moment  the 
Crown  accepted  the  surrender  of  these  leases,  it  ceased 
to  have  the  reversion,  the  estate  became  an  estate  in  pos- 
session, and  operated  a  merger  of  the  term,  and  the  rent 
and  the  covenants  fell  with  the  reversion,  to  which  they 
had  been  mere  incidents  and  accessories.  The  cases 
just  quoted  proceeded  on  these  principles,  and  have 
never  been  disputed.  The  money  due,  if  recoverable  at 
all,  was  after  surrender  recoverable  by  the  Crown  in  the 
character  of  a  simple  contract  creditor,  and  in  no  other 
way,  and  the  Crown  is  not  entitled  to  rank  as  a  specialty 
creditor  in  respect  of  these  rents. 

Mr.  Stuart  (with  whom  was  Mr.  Calvert)^  for  Cox 
and  Co.,  contended  that  after  the  transaction  of  March 
1826,  the  Crown  became  only  a  simple  contract  creditor 
in  respect  of  the  debts  then  purchased  from  Greenwood 
and'  Co. 

The  Solicitor  General  in  reply  : 

The  memorandum  given  by  the  Duke  of  York  shows 
that  the  incumbrances  were  not  to  be  merged,  but  were 
to  be  kept  up  and  full  security  given  to  the  Crown  fur 
all  the  money  that  the  Crown  was  to  advance.  Accord- 
ing to  the  principle  laid  down  in  Mason  v*  Bogg  (j), 
the  Crown  will  be  entitled  to  go  against  the  Duke^s 
estate  for  the  whole  of  these  sums,  and  may  afterwards 
resort,  for  what  remains  unpaid,  to  the  proceeds  of  the 
sale  of  the  house. 

(j?)  2  Myl.  &  Cr.  443. 
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No  authority  has  been  cited  to  justify  the  argument 
that  the  purchaser  is  bound  to  apply  the  purchaae-mooey 
in  buying  up  claims  or  incumbrances. 

As  to  the  power  of  one  partner  to  bind  his  copartners 
in  a  matter  of  this  sort,  the  law  has  been  laid  down  too 
broadly  on  the  other  side.  The  true  principle  was 
stated  by  Lord  Tenierdeny  in  the  case  of  SandUanda  ▼. 
Marsh  (f),  ^*  It  has  undoubtedly  been  held  that  in  a 
matter  wholly  unconnected  with  the  partnership,  one 
partner  cannot  bind  the  others.  But  the  true  construc- 
tion of  the  rule  is  this,  that  the  act  and  the  aasurance  of 
one  partner,  made  with  reference  to  business  transacted 
by  the  firm,  will  bind  all  the  partners.**'  The  act  done 
here  was  done  with  reference  to  the  business  of  the  firm, 
as  all  the  letters,  particularly  that  of  Mr.  Omt,  abun- 
dantly show.  The  firm  was  engaged  in  these  money 
transactions  with  the  Duke  of  York,  and  it  was  on 
account  of  the  interests  of  the  firm,  and  with  reference  to 
the  ends  of  the  firm,  that  any  objection  to  the  taking 
10,000/.  ofi^  the  house  and  putting  it  on  the  plate  was 
made. 

Lord  Langdale : 

My  Lords, — Lord  Cottenham  has  communicated  to 
me  in  writing  his  opinion  upon  this  case,  and  as  the 
noble  Lords  who  heard  it  with  him  concur  in  that 
opinion,  he  has  asked  mc  to  read  it  to  your  Lordships, 
which  I  shall  now  do. 

^^  There  is  in  this  case  some  complication  of  facts  and 
some  confusion,  arising  from  the  different  interests  of  the 
parties ;  but  if  the  facts  are  correctly  considered  as 
bearing  upon  the  several  points  to  be  decided,  much  of 
the  difficulty  of  the  case  will  disappear.  , 

^'  To  avoid  confusion,  I  propose  to  take  separately 

(0  2  Barn.  &  Aid.  673-678. 
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the  difTerent  points  raised  by  the  several  appeals,  and  to  isso. 

state  so  much  of  the  facts  as  appears  applicable  to  each  .    ^"^^ 

of  such  points.  Gbnbral 

**  The  first  point  raised  by  the  original  appeal  was  as  q^^ 

to  the  lien  claimed  by  the  Attorney  General  upon  the  and  others, 

chests  of  plate  belonging  to  the  Duke  of  York^  which  Prarcb 

were  deposited  at  Messrs.  Coutts  and  Co.'s.     The  Mas-  *n*^  anoiher 

ter  found  that  the  Crown  had  a  lien  upon  the  plate  in  Attorney 

such  chests  for  the  sum  of  10,000/.     To  this  finding  the  Genbral. 
executors  of  the  Duke  of  York  took  an  exception,  but 
Messrs.  Cox  and  Co.  did  not.     The  Vice  Chancellor 
allowed  that  exception.     From  this  order  the  Attorney 
General  has  appealed,  and  it  will  be  observed  that  the 

« 

contest  is  therefore  between  the  Crown  and  the  repre- 
sentatives of  the  Duke,  and  that  Messrs.  Cow  and  Co. 
not  having  excepted  to  the  finding  of  the  Master  in 
favour  of  the  Crown,  cannot  now  be  heard  in  opposition 
to  the  Report,  the  propriety  of  which  is  in  question  upon 
this  appeal. 

<^  The  leases  of  York  House,  or  of  the  site  upon  which 
it  stands,  were  mortgaged  by  the  Duke  of  York  to  Messrs. 
Greenwood^  Cat*,  and  Co.  for  S0,000/.,  and  subsequently 
to  Messrs  Coutts  and  Co.  for  another  sum  of  80,000/. ; 
but  to  which  Messrs.  Greenwood  and  Co.  gave  priority 
over  their  mortgage.  More  money  being  required  to 
complete  the  house,  negotiations  took  place  between  the 
Duke  and  Messrs.  Greenwood^  CoWy  and  Co.,  and  the 
Duke  and  the  Lords  of  the  Treasury,  upon  which  the 
present  question  depends.  What  passed  between  the 
Duke  and  Mr.  Greenwood  upon  that  occasion  is  not 
proved ;  but  it  is  clear  that  the  Duke  understood  that 
Greenwood,  on  the  part  of  his  house,  had  agreed  to 
postpone  their  claim  to  any  sum  which  the  Treasury 
might  advance  for  the  completion  of  the  building ;  for  he 
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General     also  that  the  mortgage  to  Messrs.  Coutts  and  Ca  for 

Cox         S0,000/.  was  the  only  incumbrance  upon   the  bouse. 

and  othprs,     Upon  this  representation  it  appears  that  the  Treasuir 

Pearck      advanced  two  sums  of  10»000l.  each,  and  the  Duke,  io 

and  another    acknowledging  such   advances,  agreed  that  upon  the 

Attorney     Treasury  paying  off  the  existing  mortgage  of  SO,00(UL, 

General,     und  advancing  such  further  sums  as  might  be  necesniy 

to  complete  the  building,  the  Crown  should  have  a  right 

of  pre-emption. 

*^  The  negotiation  with  the  Treasury  continued,  and 
on  the  15th  of  August^  1826,  Sir  Herbert  Taylor  wrole 
to  Mr.  Parkinsanj  the  Duke'^s  solicitor,  stating,  under  the 
authority  of  Lord  Liverpool^  that  the  Lords  of  tbq  Trea- 
sury would  make  up  the  second  of  the  sums  of  10,OOOL, 
so  advanced  by  them,  to  80,000/.,  upon  the  value  of  the 
lease,  and  would  pay  the  remaining  ftOfiOOL  of  the  sum 
to  Messrs.  Greenwood  and  Co.,  leaving  them  to  find 
tlie  security  for  the  sum  of  10,000/.  (then  secured  oo 
the  house)  in  the  plate.     This  proposed  arrangement 
having  been  communicated  to  the  Duke^  he,  in  a  letter  to 
Sir  Herbert  Taylor^  dated  16th  August^  1826,  expressed 
his  approbation  of  it,  and  said,  *  The  Government  will 
give  Mr.  Greenwood  the  security  of  the  20,000/.,  which 
is  convertible  by  me  for  that  purpose,  and  the  residuary 
10,000/.  I  am  ready  to  have  reserved  upon  my  plate.' 
In   a  Treasury  minute  of  the  14th  September^  1826, 
this  arrangement  was  recited,  and  that  it  was  expedient 
that  such  advances  as  the  Duke  might  require  for  the 
completion  of  the  house,  and  for  payment  of  Messrs. 
Coutts* 8  debt,  and  of  20,000/.  to  Messrs.  Greenwood  and 
Co.  (the  latter  agreeing  to  release  the  house  on  receiving 
that  sum),  upon  the  value  of  and  on  security  for  the 
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whole  on  the  lease  and  premises,  should  be  furnished  to 
the  Duke,  and  directing  the  writing  of  a  letter  to  the 
I>uke,  accepting  his  offer  of  preemption,  and  for  making 
arrangements  for  making  such  advances  as  he  might 
require  for  the  completion  of  the  house,  and  for  pay- 
ment of  the  two  sums  of  80,000/.  and  90,000/1  In  pur- 
suance of  this  minute,  a  letter  was  written  to  the  Duke 
by  Mr.  Herriea^  informing  him  that  the  Treasury  would 
make  such  advances  as  His  Royal  Highness  might  re- 
quire for  the  completion  of  the  house,  and  for  discharging 
the  incumbrances  thereon.  To  this  letter  the  Duke 
wrote  an  answer,  dated  16th  September ^  1826,  adopting 
and  confirming  the  proposed  arrangements.  After  this, 
and  upon  the  faith,  as  it  was  alleged,  of  this  agreement, 
the  Tr^ury  advanced  sums  of  6,000/.,  10,000/.,  and 
18,000/.  to  the  Duke ;  and  so  the  matter  stood  at  the 
time  of  the  Duke^s  death,  nothing  further  having,  as  it 
appears,  passed  in  writing  upon  the  subject  of  the  plate ; 
but  it  does  not  appear  that  Messrs.  Greenwood  and  Co. 
were  parties  to  the  negotiation  between  the  Treasury  and 
the  Duke,  and  they,  in  July^  1826,  denied  that  they  had 
agreed  to  transfer  10,000/.  of  their  mortgage  upon  the 
bouse  to  a  security  upon  the  plate;  but  it  is  clear  that 
they  claimed  some  interest  in  the  plate ;  for  in  a  letter 
from  Mr.  CoXy  dated  21st  July^  1826,  to  the  Duke's 
secretary,  referring  to  a  proposition  to  let  in  an  addi- 
tional sum  of  10,000/.  in  preference  to  their  debt,  he 
says  to  this  it  was  signified  that  there  could  be  no  objec- 
tion, supposing  the  plate  to  be  a  security  for  the  balance 
remaining  due  to  them,  uUra  the  80,000/.  mortgage  on 
the  house.  ^  Our  present  advance  in  cash,  in  one  way  or 
other,  for  the  accommodation  of  His  Royal  Highness,  is 
at  this  moment  not  less  than  115,000/.,  for  65,000/.  of 
which  we  hold  an  ultimate  security  on  York  House  and 
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the  plate.^  By  indenture,  18ch  June^  1835,  Mesars.  Cos 
and  Co.  assigned  to  the  Commissionera  of  Woods  and 
Forests  their  mortgage  of  80,000^1,  and  of  the  mortgage 
premises  and  all  their  interest  as  such  mortgagees  in  the 
plate,  but  without  prejudice  to  the  claim  of  the  Duke^i 
estate,  or  of  themselves  as  general  creditors. 

^^  If,  therefore,  Messrs.  Greenwood  and  Co.  bad  anj 
title  to  or  lien  upon  the  plate,  it  is  clear  that  such  title 
or  lien  passed  to  the  Crown ;  and  that  the  Duke  of  Ymk 
and  Mr.  Greenwood  understood  that  they  had  sudi  i 
lien,  is  manifest  from  the  whole  conduct  of  the  Duke; 
and  that  Mr.  Cox  so  understood  it,  would  appear  fran 
his  letter  of  the  21st  July^  1826.    But  there  is  so  much 
of  obscurity  over  this  transaction,  that  it  would  be  veij 
unsatisfactory  to  have  to  decide  the  question  upon  anj 
conclusion  to  be  drawn  from  the  evidence  upon  tbal 
point.     Fortunately,  that  is  not  necessary,  because,  wh^ 
ther  there  was  or  not  any  contract  between  the  Duke 
and  Messrs.  Greenwood  and  Co.  to  throw  10,0001.  of 
their  30,000/.  mortgage  from  the  house  upon  the  plate, 
it  appears  to  me  that,  as  between  the  Duke  and  the 
Crown,  it  is  not  competent  for  the  Duke^s  representatin 
to  dispute  or  repudiate  such   an  arrangement.     The 
Duke,  owner  of  the  plate  and  of  the  house,  subject  to 
a  mortgage  for  30,000/.,  represents  to  an  intending  pur- 
chaser of  the  house  that  he  had  agreed  vrith  the  nxxt- 
gagee  that   the  mortgage   upon   the  house  should  be 
reduced  to  20,000/.,  the  mortgagee  accepting  the  secu- 
rity of  the  plate  for  the  remaining  10,000/.     Upon  the 
faith  of  this  representation,  the  purchaser  agrees  to  pay 
a  certain  sum  for  the  house,  as  subject  to  20,000/w  only, 
and  pays  such  purchase-money.     The  mortgagee  after- 
wards disputes  the  alleged  agreement  as  to  the  plate, 
and,  filing  a  bill  of  foreclosure,  obtains  payment  of  the 


CASES  IN  THE  HOUSE  OP' LORDS. 


271 


whole  80,000/.  from  the  purchaser.  Can  the  vendor,  as 
against  such  purchaser,  take  the  whole  of  the  plate  for 
his  own  use,  or  is  it  not  pledged  to  make  good  to  the 
purchaser  the  10,000/.  he  has  been  compelled  to  pay, 
and  so  to  give  effect  to  the  representation  under  which 
the  purchase  was  made  and  the  purchase-money  paid  ? 
I  am  of  opinion  that  this  equity  arises  for  the  relief  of  the 
purchaser.  The  representation  is  equivalent  to  a  con- 
tract that  10,000/.  of  the  value  of  the  plate  shall  be 
applied  in  exoneration  of  so  much  of  the  30,000/.  mort- 
gage upon  the  house.  It  is,  indeed,  hardly  necessary 
to  resort  to  an  implied  contract.  The  Duke's  letter  to 
Sir  Herbert  Taylor  of  the  26th  of  August^  1826 ;  the 
Treasury  minute  of  the  14th  of  September^  and  Mr. 
JEterries's  letter  of  the  15th  of  September  ^  and  the  Duke^s 
answer  of  the  16th  of  September,  1826,  amount  to  a 
positive  contract  for  that  purpose.  It  appears  to  me, 
for  these  reasons,  that,  whether  Greenwood  and  Co.  were 
or  were  not  bound  to  take  20,000/.  in  full  for  their  mort- 
gage upon  the  house,  looking  to  the  plate  for  the  remain- 
ing 10,000/.,  the  Crown  was  and  is  entitled,  as  against 
the  Duke  and  his  estate,  to  insist  upon  such  mortgage 
being  considered  as  of  the  amount  of  20,000/.  only,  and 
that,  having  been  compelled  to  pay  80,000/.,  the  Crown 
is  entitled  to  have  the  10,000/.  raised  and  repaid  out  of 
the  proceeds  of  the  plate,  and  consequently,  that  the 
Master^s  report  was  in  this  respect  right,  and  that  the 
Vice  Chancellors  order  ought  to  have  been  to  overrule 
the  first  exception,  and  that  the  order  allowing  it  ought 
now  to  be  discharged. 

**  The  second  exception  taken  by  the  representatives 
of  the  Duke  was,  because  the  Master  had  reported  that 
the  Crown  was  a  legal  mortgagee  and  specialty  creditor 
for  the  30,000/.  mortgage-money  paid  to  Messrs.  Coutts, 
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Now,  that  Messrs.  CouiU  were  legal  mortgagees  and 
specialty  creditors  is  not  disputed ;  and,  by  indenture  of 
the  Slst  of  May^  1827)  they  assigned  their  mortgi^ 
and  the  mortgaged  premises,  to  the  Commissionen  of 
Woods  and  Forests,  and  their  covenant,  with  liberty  to 
sue  upon  it  in  trust  for  the  Crown.  The  Crown  thereby 
was  placed  in  the  same  situation  that  Coutts  and  Ca 
had  before  occupied;  and  unless  it  was  not  competent  or 
possible  to  keep  the  security  alive,  the  Crown  becsme 
both  legal  mortgagee  and  specialty  creditor  as  againit 
the  Duke  and  his  estate.     The  equity  of  redemptioi 
remained  vested  in  the  representatives  of  the  Duke;  fir, 
by  the  Act  of  Parliament  of  1861,  it  appears  that, 
though  the  contract  for  the  purchase  of  the  interest  ia 
the  lease  was  made  on  the  14th  of  February ^  1828^  it 
had  never  been  carried  into  effect.  ' 

<'  The  Duke  died  in  January,  1827,  indebted  by  the 
covenants  in  the  mortgages  to  Messrs.  Cacf//«  in  SO,00QL, 
and  to  Messrs.  Greenwood  and  Co.  in  another  sum  of 
30,000/.,  which  became  vested  in  the  Crown, — ^the  fint 
in  May,  1827,  and  the  other  in  Jtme,  18S5, — ^the  leaie 
never  having  been  vested  in  them,  but  being,  under  the 
authority  of  the  Act  of  1841,  transferred  direct  to  the 
Duke  of  Sutherland.     So  far  there  does  not  appear  to 
be  any  diflSculty,  and  I  do  not  understand  that  the  Vice 
Chancellor  (u)  had  any  doubt  of  the  Crown^s  title  as 
mortgagee  and  specialty  creditor  up  to  the  5th  of  jlprilf 
1828,  when  the  purchase-money  was  payable.     But  he- 
considered  that,  from  that  time,  the  mortgages  were  to  be 
considered  as  paid  out  of  the  purchase-money,  and  ooo* 
sequently  that  the  mortgages  and  covenants  ceased  from 
that  day  to  exist.     That  upon  the  sale  of  property  sub- 

(tt)    14  Simons,  525. 
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ject  to  a  mortgage  for  its  full  value,  it  is  the  duty  of  the 
vendor  to  pay  off  the  mortgage,  is  certain,  if  the  pur- 
chaser has  not  the  prudence  to  see  that  done,  and  take 
his  title  from  the  mortgagee ;  but  that  is  not  likely  to 
arise ;  for  what  purchaser  would  pay  the  full  value  of 
property  to  the  owner  of  the  equity  of  redemption,  thus 
leaving  the  mortgage  a  charge  upon  the  property,  and 
parting  with  the  money  out  of  which  it  ought  to  be 
paid  ?  In  the  judgment  under  appeal,  it  is  laid  down 
as  a  rule  of  equity,  that,  upon  a  purchase  of  property 
subject  to  incumbrance,  for  the  full  value,  it  is  the  duty 
of  the  vendor  to  apply  the  purchase-money  in  payment 
of  what  is  due  on  the  incumbrances,  according  to  their 
pricMrities.  If  there  be  any  such  rule,  it  can  only  arise 
upon  an  implied  contract  in  the  improbable  case  supposed 
of  a  purchaser  paying  the  full  value  to  the  owner  of  the 
equity  of  redemption,  trusting  to  his  paying  off  the 
mortgage  without  any  specific  contract  for  that  purpose ; 
for  to  whom  can  this  duty  be  due  but  to  the  mortgagor, 
who  is  interested  in  being  relieved  from  all  personal  re- 
sponsibilities for  payment  of  what  is  due  upon  the  mort- 
gage ?  It  must  be  the  subject  of  implied  or  expressed 
contract ;  but  what  is  the  evidence  of  either  in  the  pre- 
sent case  ?  At  the  time  of  the  assignment  of  Messrs. 
Coutts'a  mortgage  by  indenture  of  the  81  st  o{  March^ 
1827,  the  debt  and  the  covenant,  and  all  the  remedies, 
were  assigned,  and  from  that  time  remained  vested  in  the 
Crown.  In  December^  1827,  the  Crown  contracted  to 
purchase  the  equity  of  redemption,  but  such  purchase 
was  not  carried  into  effect  until  1841.  It  was  not, 
however,  proposed  that  81,918/.,  the  estimated  value  of 
the  premises,  should  be  paid  to  the  vendors,  trusting  to 
their  discharging  the  mortgage ;  but,  on  the  contrary, 
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the  amount  of  Messrs.  Couttd's  mortgage  was  ocmsidered 
as  still  due  and  owing,  and  such  amount  was  to  be 
deducted  from  the  purchase-money. 

^^  So  matters  continued  until  the  Act  of  1841,  during 
which  time  there  can  be  no  doubt  of  the  Crown  being  a 
mortgagee  and  specialty  creditor  in  respect  of  Messn. 
Couttss  mortgage.  By  the  Act  of  1841  the  purchase 
was  complete ;  but  it  was  provided  that,  as  r^ards  the 
accounts  between  the  Crown  and  the  estate  of  the  Duke 
of  Yark^  the  same  should  be  taken  and  adjusted  in  all 
respects  as  if  the  Crown  lease  had  not  been  assigned  in 
pursuance  of  the  Act,  and  as  if  the  Act  had  not  passed. 
The  Crown  therefore  continued  a  mortgagee  and  specialty 
creditor  after  that  assignment  as  much  as  before,  and 
was  so  at  the  time  of  the  report.  A  similar  course  wai 
adopted  as  to  Messrs.  Greenwood  and  Coai's  mortgage. 
The  decree  of  28th  July,  1884,  to  which  the  Duke's 
representatives  were  parties,  directed  by  consent  the 
payment  to  Greenwood  and  Co.  of  what  was  due  to 
them  upon  the  mortgage;  but  this  was  to  be  without 
prejudice  to  the  claim  of  the  Crown  upon'the  plate,  as  to 
which  the  mortgagees  were  to  assign  all  their  lien  and 
interest  to  the  Crown,  with  all  remedies  to  enforce  die 
same ;  and  by  the  deed  dated  18th  June,  1835,  executed 
upon  payment  of  such  mortgage,  and  to  which  the  repre- 
sentatives of  the  Duke  were  parties,  the  same  reservation 
is  made,  and  the  debt  is  assigned  to  the  Commissioners 
of  Woods  and  Forests  in  trujt  for  the  Crown,  with  full 
power  to  demand,  sue  for,  and  recover  the  same,  and  to 
use  the  names  of  the  mortgagees  for  that  purpose. 

^'  At  this  time  the  Commissioners  for  the  Crown,  by 
the  contract  of  11th  December,  1827,  were  purchasers  of 
the  lease  from  the  Duke's  representatives;  but  so  fiir 
from  there  being  ground  for  implying  any  contract  to 
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pay  off  and  destroy  the  mortgage  debt,  there  is  an 
express  contract  and  provision  for  keeping  it  alive,  by 
which  the  Duke'^s  representatives,  as  parties  to  the  decree 
and  to  the  deed,  are  bound. 

*'  I  am  therefore  of  opinion  that  the  Master^s  Report 
was  ccMTect  in  finding  that  her  Majesty  was  a  legal  mort- 
gagee and  specialty  creditor  for  the  amount  of  Messrs. 
Coutts*  mortgage,  and  that  the  second  exception  of  the 
representatives  of  the  Duke  ought  therefore  to  have  been 
overruled,  and  that  the  order  allowing  the  exception 
ought  to  be  discharged. 

^*  The  third  exception  of  the  representatives  of  the 
Duke  disputes  the  Master^s  finding  that  the  Crown  is  a 
specialty  creditor  for  the  arrears  of  rent  reserved  by  the 
kases.  I  cannot  find  any  ground  for  this  proposition ; 
the  personal  covenant  is  independent  of  the  estate  in  the 
property  mortgaged,  and  is  not  affected  by  its  surrender 
or  other  determination.  The  order  of  the  Vice  Chan- 
cellor, overruling  the  exception,  ought  therefore,  in  my 
opinion,  to  be  affirmed. 

••  The  fourth  exception  of  the  representatives  of  the 
Duke  applying  to  other  sums,  was,  as  I  understand, 
intended  to  refer  to  the  advances  for  building  made  by 
the  Crown  to  the  Duke.  It  is,  I  think,  clear  that  all 
such  advances  were  made  upon  the  security  of  the  pre- 
mises, and  that  the  Crown  obtained  an  equitable  lien 
thereon.  The  Duke's  letter  of  16th  September,  1826, 
is  conclusive  upon  this  point,  and  indeed  the  order 
appealed  from  so  treats  these  advances.  This  fourth 
exception  of  the  representatives  of  the  Duke  ought,  in 
my  opinion,  to  have  been  overruled,  and  the  order 
allowing  it  ought  to  be  discharged. 

**  The  fifth  exception  of  the  representatives  of  the 
Duke  appears  to  be  consequential  upon  the  others  before 
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I860.  observed  upon,  and  ought,  in  my  (pinion,  to  have  beeo 
Att"^  overruled,  and  the  order  allowing  it  ought  tbefefore  to 
Gbnbral     be  discharged. 

Cox  ^'  What  I  have  teid  upon  the  third  exception  dispoiei 

and  otherty  of  the  cross  appeal  of  the  representatives  of  the  Duke, 
Pearcb  ^^^  ^^9  '"  ^y  opinion,  there  was  np  ground  for  that 
and  another  appeal,  I  think  it  ought  to  be  dismissed,  with  coots. 
Attornby  *'  With  respect  to  the  exceptions  taken  by  the  M' 
Gbnbral.  tomey  Q^neral^  the  first  asserts  merely  a  consequence  of 
the  facts  found  by  the  Master ;  and  as  to  the  aeoood 
exception,  I  have  not  been  able  to  discover  any  reaaoB 
for  the  Master  having  confined  his  finding  to  Mesvii 
Coutta"  debt  and  omitted  Messrs.  Greenwoods.  That 
Greenwood's  advances  constituted  a  mortgage  and  tpe> 
cialty  debt  under  the  covenant,  is  not  disputed,  and  that 
they  amounted  to  30,000/.  is  admitted  by  several  docu- 
ments, and  particularly  by  the  deed  of  18th  June^  1886» 
to  which  the  representatives  of  the  Duke  were  partiei^ 
It  appears  to  me,  therefore,  that  the  Master  ought  to 
have  found  that  the  Crown  was  a  specialty  creditor  as  to 
the  money  paid  in  discharge  of  the  mortgage  to  Messrs. 
Greenwood  and  Co. ;  but  as  the  Master  was  only  to 
inquire  as  to  the  specialty  debts,  I  do  not  think  he  ought 
to  have  done  more  than  find  such  facts,  leaving  the  coo- 
sequences  to  further  directions.  I  think,  therefore,  that 
upon  the  first  exception  of  the  Attorney  Generalj  the 
Master  having  found  that  the  Crown  was  a  specialty 
creditor  as  to  the  money  paid  on  account  of  Comtie 
mortgage,  he  thereby  answered  the  inquiry  directed; 
that  the  exception  insisting  that  he  ought  to  have  le* 
ported  this  cannot  be  maintained,  and  that  this  exception 
ought  for  this  reason  to  be  overruled,  and  that  the  order 
for  that  purpose  is  correct.  Upon  the  second  and  third 
I  am,  for  the  same  reasons,  of  opinion  that  the  Miister 
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ought  to  have  found  that  the  Crown  was  a  specialty 
creditor  fi>r  the  sums  paid  in  discharge  of  the  securities 
to  Messrs.  Greenwood^  CoXy  and  Hammersley;  but  that 
he  ought  not  to  have  found  what  is  suggested  beyond 
that  by  the  second  and  third  exceptions. 

**  I  think,  therefore,  that  the  order  overruling  these 
exceptions  should  be  discharged,  and  the  above  declara- 
tion substituted  ;  which  disposes  of  the  whole  case. 

*<  Upon  the  /Attorney  GeneroTs  appeal,  the  order 
appealed  from  having  been  altered^  there  eaiMBot  be  any 
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The  Aitamey  General  (Sir  J.  jRomt%).— Will  your 
Lordships  permit  me  to  observe,  that  you  iri\\  probably 
give  the  costs  of  the  exceptions  in  the  Court  below, 
which  I  did  not  understand  to  be  given  by  the  order. 
Vour  Lordships  will  make  now,  for  the  Court  below,  the 
order  which  that  Court  ought  to  have  made  when  the 
ease  was  before  it,  in  which  case  the  exceptions  of  the 
representatives  of  the  Duke  of  York  will  be  overruled 
with  costs,  and  costs  will  also  be  given  on  such  of  the 
exceptions  of  the  Attorney  Generai  as  were  improperly 
disallowed  in  the  Court  below. 

Lord  Langdale. — Were  the  exceptions  of  the  Attorney 
General  in  the  Court  below  such  as  are  mentioned  in 
this  judgment  ? 

The  Attorney  GenereU.^^Yes^  my  Lord. 

Lord  Langdale. — You  have  appealed  from  the  deci- 
sion of  the  Vice  Chancellor  P 

The  Attorney  General, — Yes,  my  Lord;  but  the 
decision  which  your  Lordships  have  now  given  states 
what  the  order  is  which  the  Vice  Chancellor  ought  to 
have  made, — that  he  ought  to  have  disallowed  all  the 
exceptions  of  the  representatives  of  the  Duke,  and  that 
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he  ought  to  have  disallowed  two  of  the  ezoeptioDS  of  the 
Attorney  General.  I  should  ask  your  Lcndships,  there- 
fore, that  the  invalid  exceptions  might  be  disallowd 
with  costs  in  the  usual  manner;  that  is  to  say,  the 
costs  incurred  in  the  Court  below. 

Lord  Longdate. — ^You  have  asked  for  the  ooats  of 
these  exceptions ;  you  ought  to  have  appealed  agatnit 
that  part  of  the  judgment  of  the  Court  below. 

The  Attorney  General. — I  have  appealed  against  the 
judgment,  and  therefore  against  the  consequences  at  it 
I  understand  the  usual  mode  in  which  your  Loid* 
ships  deal  with  cases  of  this  description  is,  that  you 
make  the  order  which  the  Court  below  ought  to  haie 
made.  Now  that  Court,  according  to  your  Lordships^ 
decision,  ought  to  have  overruled  those  exoqptioiis  ia 
the  usual  manner, — that  is,  with  costs.  Your  Loid- 
ships  now  direct  the  Court  to  overrule  the  exceptiom^ 
and  consequently  you  direct  them  to  be  overruled  with 
costs. 

Lord  Langdale. — That  is  so,  Mr.  Attorney  General. 


An  Order  to  the  following  effect  was  afterwards  entered  on  the 
Journals :  *'  It  is  ordered  and  adjudged,  that  so  much  of  the  said 
Order  of  the  Court  of  Chancery  of  the  14th  of  April,  184S,  as 
declares  that  the  pnrchase-monej  in  question,  due  from  the  Loids 
of  the  Treasury,  under  the  contract  for  the  purchase  of  York 
House  and  premises  in  the  Master's  Report  mentioned,  ia  applica- 
ble, in  the  first  place^  to  the  discharge  of  the  sum  due  for  principal 
and  interest  on  the  mortgage  security  of  Comtts  and  Co. ;  and 
secondly,  of  the  sum  due  for  principal  and  interest  on  the  mort- 
gage for  30,000/.  in  favour  of  Chreenwood  and  Co. ;  and  thirdly,  in 
discharge  of  the  other  advances  made  by  or  on  behalf  of  the  Lorda 
of  the  Treasury,  on  security  of  the  premises  mentioned  in  the 
Master's  Report ;  and  as  thereupon  orders  that  the  second  and 
third  exceptions  taken  by  the  Attorney  OenertU  be  overruled,  and 
that  the  second,  fourth,  and  fifth  exceptions  taken  by  Peiarc9  and 
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Nuitmg  he  allowed,  and  that  the  fint  exception  taken  hy  them  he 
allowed,  he,  and  the  same  is  herehj  reversed.  And  it  ia  further 
ordered  and  adjudged,  that  the  aaid  order,  so  fiur  as  it  directs  that 
the  first  exception  taken  hy  the  Attorney  General,  and  the  third 
exception  taken  hy  Pearee  and  Nutting,  he  overruled,  he,  and  the 
aame  is  herehy  afi&rmed.  And  as  to  the  first,  second,  fourth,  and 
fifth  exceptions,  taken  by  Pearee  and  Nutting,  it  is  declared  that 
(he  same  ought  to  have  heen,  and  that  the  same  be  overruled. 
And  as  to  the  second  and  third  exceptions  taken  by  the  Attomeg 
Oentrai,  it  is  declared  and  adjudged  that  her  Majesty  is  a  specialty 
creditor  for  the  sum  of  30,000/.,  the  amount  of  the  principal  of  the 
mortgage  to  Greenwood  and  Co.,  and  the  interest  thereon,  and  that 
tlie  Master  ought  so  to  have  found  by  his  report.  And  it  is  further 
ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Chancery 
to  proceed  and  do  therein  as  shall  be  just  and  consistent  irith  these 
declarations  and  orders  and  this  judgment.  And  that  the  cross- 
•ivpeal  of  Pearee  and  Nutting  be  dismissed.  And  that  the  appel- 
lants in  the  cross-appeal  do  pay  the  Attorney  General  the  costs 
inenrred  by  the  respondent  in  respect  thereof. — Lords'  Journals, 
1850,  p.  488. 
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1851.        John  Edward  Geils  ...        AppellamL 

^^  '       Frances  Geils  ....        Re^ponimL 


Appeal,  K  plea  which  does  not  merely  raiae  an  objeetion  to  a  particoltf  fm 

Pi**^^^*^^*  of  proceedinft,  leaving  it  to  the  plaintiff  to  proceed  in  a  dig— I 
JMnaoni'de'  ^^^^  '^  another  time,  bat  which,  if  allowed,  entixelj  ban  Ai 
/nice.  plaintiff  from  his  remedy,  is  a  peremptory  and  not  a  dihMij 

^^^'^^hmni  ^^^  within  the  6  Qto.  4,  c.  120,  s.  5,  and  a  deoree  thenon  wki 
Costt.    ^^'      be  subject  of  appeal  to  this  Honse. 

A  Scotchman  was  married  in  BngUmd  to  an  Engliabwonwn,  and  tba 
returned  to  Sootland,  where  he  was  domidled.  Some  yeara  iAn<* 
wards,  the  wife  quitted  Scatkmdt  and  returned  to  JSiN^laMl^  vbn 
she  lived  separate  from  her  husband.  He  came  to  BrngUmd,  mi 
instituted  proceedings  in  the  Arches  Conrt  for  a  reatitatum  of  eon- 
jugal  rights.  The  wife,  in  her  responsire  alleghtions,  chaiged  bin 
with  adultery,  and  on  that  charge  prayed  for  a  divorce  a  mmtid 
thoro.  Judgment  was  given  in  her  favour.  The  husband  retmsd 
to  Scotland,  where  the  wife  instituted  a  suit  for  divorce  m  vmmk. 
The  husband  pleaded  the  proceedings  in  the  Arches  Cooii  as  a  bsr 
to  further  proceedings  in  Scotland  : 
Held,  that  this  plea  raised  a  peremptory  or  substantial  deieno^  sad 
that  a  judgment  thereon  might  be  made  the  subject  of  appesl  ip 
this  House. 
Where  a  petition  to  dismiss  an  appeal  for  incompetency  has  beea 
directed  by  the  Appeal  Committee  to  be  argued  at  the  bar  of  thi 
House,  the  counsel  for  the  petitioner  is  entitled  to  begin. 
The  petition  was  dismissed,  but  the  costs  were  reserved. 


The  respondent  in  this  case  was  the  wife  of  the  appdlant, 
and  on  the  17th  of  JUay^  1849)  instituted  an  action  of 
divorce  against  him  in  the  Court  of  Session,  upon  the 
ground  of  adultery.  She  was  an  Englishwoman,  the 
daughter  of  Charles  Dickinson^  Esq.,  of  Farley  Hilly  in 
Berkshire^  and  on  the  8th  of  October^  1838,  was  married 
by  license,  at  the  church  of  Swalhwfieldy  in  that  oountv, 
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to  Mr.  GeiUf  a  domiciled  Scotchman,  whose  residence  issi. 
was  in  Dumbartonshire.  They  went  to  Scotland  directly  ^^ 
afterwards,  and  remained  there  till  1846,  when  Mrs.  GeU$f  v. 

6d  account  of  alleged  adultery  on  the  part  of  her  hus- 
band, quitted  his  house,  and  came  to  England.  The  sum- 
mons alleged  acts  of  adultery  with  certain  women,  specially 
named,  and  prayed  for  a  divorce  a  mnctUo  matrimonii. 
Mr.  Geili  put  in  defences,  in  which,  besides  denying  the 
alibied  acts  of  adultery,  he  stated  that,  in  October^  1845, 
Mrs.Geib  had  instituted  a  suit  against  him  (a)  in  the  Arches 
Court  of  Canterbury^  founded  upon  the  same  grounds  of 
diarge  as  those  now  set  up  in  the  suit  in  the  Court  of  Session ; 
and  that,  in  April,  1848,  that  Court  of  Arches  pronounced 
a  sentence  of  separation  a  mensd  et  thoro.  He  then  put  in 
nx  pleas  in  law ;  first,  denying  the  jurisdiction  of  the 
Court  of  Session,  as  the  wife  was  a  native  of  England,  and 
the  marriage  had  been  solemnized  in  England,  and  accord- 
ing to  the  forms  of  the  English  Church ;  secondly,  that  the 
suit  and  decree  in  the  Arches  Court  were  a  bar  to  further 
proceedings  in  Scotland ;  thirdly,  that  the  charges  were 
vague  in  themselves,  and  not  properly  laid ;  fourthly,  that 
AS  the  alleged  acts  of  adultery  took  place  before  August, 
1840,  with  parties  some  of  whom  are  now  dead,  the  delay 
was  a  bar  to  the  suit ;  fifthly,  that  there  had  been  condona- 
tion, or,  as  it  is  called  in  the  Scotch  law,  remiesio  injuria^ 
rum :  and  sixthly,  that  the  charges  were  untrue.  On  the 
16th  of  November,  1849,  Lord  Wood,  the  Lord  Ordinary, 
repelled  the  first  preliminary  defence,  reserved  the  second 
until  satisfactory  evidence  of  the  nature  of  the  proceedings 

(a)  This  allegation  in  the  plea  was  not  correct  in  point  of  fact. 
The  suit  in  the  Arches  Court  was  instituted  hy  the  husband  (both 
fHUties  being  then  in  England)  for  restitution  of  conjugal  rights,  and 
the  wife  set  up  the  husband's  adultery  in  the  form  of  responsive 
allegation,  and  prayed  relief  thereon. 


Gbils. 


282  CASES  IN  THE  HOUSE  OF  LORDS. 

1851.         in  the  Arches  Court  should  have  been  adduced,  repdkd 

Gbils        ^^^  ^'^^^  ^"  V^^y  bu^  allowed  the  remaiixler  to  become  the 
«.  subject  of  proof,  and  repelled  the  fourth.    The  Lord  Ordi- 

nary directed  that  the  opinions  of  Eug^sb  counsel  should 
be  taken  on  the  subject  of  the  second  preliminary  de&Me^ 
and  considering  these  opinions,  he  repelled  that  defiencr. 
This  interlocutor  was  appealed  against,  but  was  oonfirmed 
by  a  majority  of  the  judges  of  the  First  Division  of  tke 
Court  of  Session,  Lord  FuUerton  being  the  only  disaontiait 
The  present  appeal  was  brought  against  the  Lord  Ordi- 
nary's interlocutor,  and  the  judges  of  the  First  Divinoi 
affirming  it,  the  question  intended  to  be  raised  by  the 
appeal  was,  whether  the  decree  obtained  by  Mrs.  GmU^  as 
a  defendant  in  the  Arches  Court,  for  a  divorce  a  me9uA  ti 
thoroy  prevented  her  from  asking  as  a  plaintiff  or  pursuer  in 
the  Scotch  Courts  for  a  further  and  more  complete  remedy; 

No  leave  to  appeal  had  been  given  by  the  Court  of 
Session. 

Mrs.  GeiUy  instead  of  putting  in  an  answer  to  this  appetl, 
presented  a  petition  that  it  might  be  dimissed  as  incompetent 
The  Appeal  Committee  directed  that  the  question  of  incoofr- 
petency  should  be  argued  in  the  House  by  one  counsel  on  a 
side.  That  question  depended  on  the  construction  to  be 
put  on  several  statutory  enactments  regarding  appeals. 

The  48  Geo.  8,  c.  151,  s.  15,  enacts,  *^  that  no  appeal  to 
the  House  of  Lords  shall  be  allowed  from  interlocutoiy 
judgments,  but  such  appeals  shall  be  allowed  only  from 
judgments  or  decrees  on  the  whole  merits  of  the  cause, 
except  with  the  leave  of  the  division  of  the  judges  pro> 
nouncing  such  interlocutory  judgment,  or  except  in  cases 
where  there  is  a  difference  of  opinion  among  the  judges  of 
the  said  division.*^  The  Scotch  Judicature  Act,  6  Geo.  4^ 
c.  120,  &  5,  enacts,  ^^  that  it  shall  be  the  duty  of  the  Lord 
Ordinary,  at  the  first  calling  of  the  cause  before  him,  to 
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hear  the  parties  on  the  dilatory  defences,  with  power  to  1861. 
reserve  consideration  on  such  dilatory  defences  as  require  g^^ 
ptrobation  until  the  peremptory  defences  shall  be  pleaded  «• 

and  the  record  adjusted,^  and  **  that  the  judgment  of  the 
Lord  Ordinary  on  the  dilatory  defences  shall  be  final,  unless 
the  pursuer,  where  the  defences  have  been  sustained. 
and  the  action  dismissed,  shall,  within  twenty-one  days,* 
<xi  certain  conditions  therein  expressed,  appeal  to  the 
Inner  House ;  **  and  it  shall  not  be  competent  to  appeal  to 
the  House  of  Lords  against  the  interlocutory  judgment, 
where  the  action  is  not  dimissed,  unless  express  leave  be 
given  by  the  Court,  reserving  the  efiect  of  the  defence,  if  an 
appeal  should  afterwards  be  taken  in  the  cause  when  finally 
decided.^ 

The  petitioner  contended  that,  under  these  sections  of 
the  Statutes,  this  Appeal  was  incompetent,  because  the 
defence  overruled  was  a  ** dilatory  defence;^  because,  by 
the  overruling  of  it,  the  action  was  not  dismissed,  and  be- 
cause, the  action  not  being  dismissed,  no  express  leave  to 
appeal  was  given. 

When  the  appeal  was  called  on,  a  discussion  arose  as  to 
the  light  to  begin. 

Mr.  Anderson,  for  the  husband,  contended  that  he,  re- 
presenting the  appellant  against  the  decree  of  the  Court 
below,  ought  first  to  be  heard. 

The  Lord  Advocate  (Mr.  Moncrieff)  submitted  that  a 
petition  to  dismiss  an  appeal  made  the  petitioner  the  actor, 
and  was  in  the  nature  of  a  preliminary  objection,  the  person 
taking  which  ought  first  to  be  heard  in  support  of  the 
objection. 

The  Lord  Chancellor  decided  that,  where  a  petition  was 
presented  against  the  competency  of  an  appeal,  and  that 
petition  was  referred  by  the  Appeal  Committee  to  the 
House,  the  petitioner  stood  in  the  situation  of  an  appellant, 
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1861.         80  £Eur  as  the  petition  was  ooncerned,  and  was  entitled  to 
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The  Lard  Adoocatej  for  the  petitioner,  acooidiii^ 
began : 
The  husband  here  pleaded  a  plea,  denying  the  title  of  the 
wife  to  sue  in  the  Scotch  Courts.  That  plea  was,  in  theCoait 
below,  properly  treated  as  constituting  a  dilatory  deftnoe. 
It  is  a  formal,  and  not  a  substantive  answer  to  the  action 
This,  at  least,  is  the  rule  in  the  Scotch  Courts,  as  is  dboin 
by  the  facts  that  it  was  heard  and  decided  before  the  reeori 
was  closed,  and  that,  on  repelling  this  plea,  the  Lord  Ordi- 
nary found  the  party  liable  in  expenses,  which  he  could  not 
properly  do,  according  to  the  practice  of  the  Courts,  cm  a 
substantive  defence,  without  hearing  all  the  particulars  d 
the  case.    If  the  plea  had  constituted  a  peremptory  defrnccb 
the  husband  ought  to  have  reclaimed  to  the  Inner  Home 
not  to  have  the  plea  sustained,  as  simply  capable  of  bei^g 
pleaded,  but  to  have  the  judgment  reversed,  and  the  am 
sent  back  to  the  Lord  Ordinary.   The  husband  is,  therefixf^ 
bound  by  what  occurred  in  the  Court  below.     The  case  of 
Laidlaw  v.  Dunlop  (6)  is  in  point  here.     In  that  case,  aa 
action  was  brought  to  compel  a  copartnery  account ;  and 
the  fifth  plea  in  law  was,  that,  under  the  deed  of  partnov 
ship,  all  disputes  between  the  partners  were  to  be  sab* 
mitted  to  the  arbitration  of  Mr.  Cunninghame^  advoote 
(afterwards  Lord  Cunningkame).    The  Court  held,  tbtl 
that  plea,  being  one  in  bar  of  that  action,  constituted  a 
preliminary  defence,  and  not  having  been  discussed  before 
the   record  was  closed,  the  Court  could   not  afterwards 
receive  it.     The  Statute,  therefore,  applies  here,  and  no 
leave  to  appeal  having  been  granted,  the  decision  of  the 
Court  below  is  final. 

(6)  9  Shaw  &  Dunlop,  579. 
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Mr.  Anderson,  for  the  husband : 
Nothing  has  occurred  in  the  Court  below  to  deprive  the 
appellant  of  his  right  of  appeal.  The  plea  here  was  a  sub* 
Blantive  answer  to  the  action.  The  distinction  between 
dilatory  and  peremptory  defences  is  well  taken  in  Balfaur^s 
Practicks  (c),  where  it  is  said,  '*  There  are  two  kinds  of 
exceptions  or  defences ;  for  some  are  dilatory  and  some  are 
peremptory.  Dilatory,  prolong  and  delay  the  action  or 
claim  to  a  certain  time,  and  therefore  are  temporal,  and 
should  be  propounded  before  litis  oonteniatio;  whereof 
■ome  are  declinatory  of  the  judgment,  as  exceptions  of  the 
incompetency  of  the  judge,  or  of  litis pendeniis :  and  others 
are  properly  called  dilatory,  as  when  any  man  craves  his 
ddbt  before  the  time.  Peremptory  exceptions  are  perpetual, 
because  they  stay  allutterlie  [entirely],  and  for  ever  cut 
away  the  action  or  claim,  and  resbt  and  stop  the  same  at 
all  times ;  as  exceptions  of  payment,  sentence,  oath,  transac<^ 
ti<Hi  (d),  prescription,  and  others."^  To  the  same  effect  is 
Lord  Stair  (e)  ;  but  mentioning,  among  the  dilatory  de- 
fences, an  objection  to  the  competency  of  the  process,  irrele- 
vancy, he  adds  that  such  a  defence  ^^  hath  the  effect  of  a 
peremptory  defence,  where  the  other  party  hath  no  other 
legal  means  to  attain  the  conclusion  proposed;"'  in  other 
words,  no  other  legal  means  of  proceeding.  Here,  if  this 
defence  of  competency  is  sustainable,  it  will  prevent  all 
future  proceedings,  and  it  is,  therefore,  according  to  Lord 
Stair* s  authority,  a  peremptory  defence,  and  a  judgment 
upon  it  is  consequently  a  proper  subject  of  appeal.  Forbei 
Institutes  (/),  Bankton(g).  The  latter  authority  de- 
scribes a  peremptory  defence  as  that  whicn,  ^^  if  true,  puts 


(c)  P.  343,  c.  1. 

(d)  Agreement  for  the  settle- 
ment of  controverted  claim«. 
Bell,  Diet,  voce  Transaction. 


(«)  Institutions.    Appendix  to 
Bk.  iv.  tit.  39»  8.  13,  p.  792. 
(/)  Pt.  iv.  bk.  i.  c.  2,  tit.  1. 
(g)    Bk.  iv.  tit.  25,  b.  2, 4  &  5. 


1861. 
Gbils 

V. 

Gbils. 
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Gbius 

9. 

Gbils. 


an  end  to  the  cause, — perimit  causamJ^  Sud  is  iU  effisct 
here,  and  therefore  it  falls  under  Erdcine's  definition  (A)  cf 
peremptory  defences,  among  which  he  expressly  indudei 
the  plea  *^  that  the  question  hath  already  recdyed  a  find 
decision,*^  namely,  those  which,  **perimere  catuam^  put  id 
end  to  or  exhaust  the  cause ;  for  they  not  only  free  tlie 
defender  from  the  instantia  or  lis  pendens^  but  tobdly 
extinguish  the  pursuer^s  right  of  action  upon  that  chdm.* 
This  definition  has  been  adopted  in  BelTs  Dictionary  of 
the  Law  of  Scotland  (i),  Rttsadts  Frnms  of  Process  0*), 
Darlings  Practice  (Ap),  and  Shand^s  Practice  (/).  Tbii 
House  has  acted  on  the  principle  of  treating  a  defence  like 
this  as  a  substantive,  and  not  as  a  mere  dilatory  defence,  ia 
the  case  of  Warrender  v.  Warrender  (m) ;  because,  although 
preliminary  in  form,  it  went  altogether  to  bar  the  right  of 
action.  Gordon  v.  Clyne  (n)  is  to  the  same  efiect,  and 
there  an  appeal  was  held  competent  without  leave  of  the 
Court. 


The  Lord  Advocaie^  in  reply  : 

This  plea  has  either  been  treated  as  a  preliminary  defenoci 
and  then  the  appellant  is  not  entitled  to  be  heard  at  aU,  or 
as  a  peremptory  defence,  and  then  he  has  no  right  to  be 
heard  till  the  record  here  is  complete. — 

[The  Lord  Chancellor.^The  section  uses  the  word 
"  dilatory,*'  not  "  preliminary .*'] 

For  this  purpose  the  words  are  identical.  The  case  of 
Warrender  v.  Warrender  does  not  apply  to  the  present,  for 
there  the  defender  set  up  a  personal  right  of  exemptioD 
from  the  jurisdiction  of  the  Scotch  Courts  in  any  form 


(k)  InHtitutes,  bk.  iv.  tit.  1, 
8.  66.  See  also  Principles,  bk.  iv. 
tit.  1,  8.  39> 

(t)   Voce  Defences. 

U)  P.  63. 


(k)  Pt.  iii.c.2,8.2,vol.l,p.  198. 
(/)  Vol.  i.  p.  317. 
(m)  See  Lords'  Journals,  for 
1 834,  pp.  833, 945 ;  2  a.  &  F.  448. 
(n)  1  Maclean  &  Robinson,  72. 
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whatever,  or  at  any  time  whatever.  Nor  is  the  case  of 
Gordon  v.  Clyne  applicable,  for  there  the  judgment  was 
given  on  a  closed  record.  Here  the  appeal  is  bad  in  form 
if  the  defence  is  peremptory,  for  then  the  case  ought  to  be 
sent  back  to  the  Court  in  Scotland  to  pass  through  a  dif- 
ferent process.  It  was  decided  there  before  the  record  was 
closed,  and  it  does  not  put  an  end  to  any  right  of  action, 
but  merely  determines  that  that  which  has  now  been 
adopted  is  not  competent.  If  so,  it  is  a  mere  decision  on 
the  form  of  proceeding — it  was  so  treated  by  all  parties  in 
the  court  below  ; — ^it  cannot  be  said  perimere  causam,  and 
consequently,  even  under  the  authority  of  the  text-writers 
quoted  on  the  other  side,  cannot  be  treated  as  a  subject  of 
appeal  to  this  House. 


1851. 

GaiLs 

V. 

GaiLS. 


The  Lord  Chancellor : 

My  Lords,  this  case  has  come  before  your  Lordships 
by  a  reference  from  the  Appeal  Committee.  It  appears 
that  the  respondent  to  an  appeal  which  had  been  brought 
to  your  Lordships'  House,  presented  a  petition  against 
the  reception  of  this  appeal,  alleging  that  it  was  incom- 
petent to  the  party  who  had  brought  it. 

That  petition,  praying  your  Lordships  to  dismiss  the 
appeal  as  incompetent,  stated  as  the  ground,  "  Because  the 
interlocutors  appealed  from  are  interlocutors  repelling  a 
preliminary  or  dilatory  defence,  and  against  such  inter- 
locutor no  appeal  to  the  House  of  Lords  is  competent, 
unless  with  express  leave  of  the  Court  of  Session,  which 
leave  has  in  this  instance  been  refused.**^  That  was  the 
ground  on  which  the  party  prayed  your  Lordships  to  hold 
the  appeal  to  be  incompetent,  and  that  of  course  was  the 
ground  on  which  the  party  (the  respondent)  in  that  latter 
petition  came  to  answer  it. 

This  question  arises  upon  the  statute  of  the  6  Geo,  4f, 
c.  ISO.     Your  Lordships  have  heard  during  the  argument, 
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Gbila 

V. 

Gbils. 
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what  is  provided  for  by  the  5th  section  of  that  statute. 
[His  Lordship  read  the  section.]  That  section,  at 
your  Lordships  observe,  deals  entirely  with  dilatory  df^ 
fences,  and  the  ground  upon  which  this  appeal  is  asked  to 
l)e  deemed  incompetent  by  your  Lorddiips  is,  that  undff 
that  section  so  dealing  with  dilatory  defences,  the  plea  here 
put  upon  the  record  must  be  deemed  a  dilatory  jdea,  and 
that  it  was  not  competent  to  the  party  so  pleading  to 
appeal  without  the  leave  of  the  Court,  and  that  the  Comt 
in  this  instance,  although  it  was  asked,  gave  no  such  leave. 

It  becomes  therefore  necessary,  in  order  to  decide  oo  the 
petition,  to  consider  whether  the  case  does  fall  within  the 
section  to  wliich  I  have  referred ;  in  other  words,  whether 
the  plea,  the  second  defence  in  this  case,  is  to  be  deemed  a 
dilatory  defence,  or  whether  it  is  entitled  to  be  oonsidered 
as  what  is  described  as  a  peremptory  defence.  Was  it  a 
defence  which  tended  to  delay  the  pursuer,  and  which  pre- 
sented no  substantial  answer  to  the  case,  nor  offered  any 
defence  to  the  justice  or  law  of  the  claim,  supposing  it  to  be 
properly  prosecuted  ? 

Your  Lordships  have  been  referred    to  various  text- 
books  on  that  subject.     I  own  it  does  not  appear  to  me 
that  there  is  any  difference  in  the  authorities  on  that  sub- 
ject, nor  does  it  appear  to  me  that  there  is  any  difficulty  io 
coming  to  a  satisfactory  conclusion  as  to  what  is  entitled  to 
be  considered  as  a  peremptory  plea  or  defence.     The  ^dis* 
tinction  is  well  known   in  England^  and  it  is  also  as  well 
known  in  Scotland^  and  is  dealt  with  frequently  in  both 
countries.     There  are  various  rules  applicable  to  pleat  of 
those  two  classes,  each  of  those  two  classes  differing  from 
the  other,  and  it  can  excite  no  surprise  that  the  proceeding 
should  be  more  strict  and  should  be  more  prompt,  where  a 
defendant  does  not  defend  himself  against  the  claim  or 
right  which  is  set  up  on  the  part  of  the  plaintiff  or  pursuer. 
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but  where  he  merely  answers  the  form  of  the  proceeding, 
leaving  the  pursuer  or  plaintiff,  therefore,  without  any 
answer  whatever  to  the  justice  or  to  the  law  of  the  claim. 

Looking  at  the  authorities  which  have  been  cited, — and  I 
am  inclined  to  think  that  all  the  authorities  have  been  cited 
which  were  calculated  to  afford  your  Lordships  any  light 
or  information, — it  appears  to  me  that,  although  there  are 
some  words  to  be  found  in  certain  of  the  passages  read 
which  admit  of  two  senses,  yet  that  where  the  words  have 
been  used  by  the  author  in  the  same  sense,  the  same  con- 
cIuri<His  have  followed. 

I  apprehend  that  there  is  really  no  difficulty  in  det^- 
mining  what  is  to  be  considered  as  a  dilatory  defence^  and 
what  is  to  be  considered  as  a  peremptory  defence.  That 
defence  which  gives  no  answer  to  the  plaintiffs  claim,  but 
wUch  merely  points  out  some  irregularity  or  some  circum- 
stance which  may  well  consist  with  the  plaintiff  ^s  claim 
being  in  point  of  law  perfectly  undoubted,  which  offers  no 
answer  to  it  and  in  that  respect  leaves  it  perfectly  un- 
touched, so  that  the  plaintiff  may,  by  instituting  a  suit  in 
some  other  form  or  at  some  other  time,  be  well  entitled  to 
maintain  it,  such  a  defence  I  conceive  to  be  dilatory.  But 
I  can  in  no  sense  understand  the  word  *'  dilatory  ^  to  apply 
to  a  plea  which  leaves  nothing  to  he  decided  in  the  case  in 
which  that  plea  or  defence  is  urged,  and  which  leaves  the 
pursuer  no  case  on  which  to  go  at  any  other  time  to  any 
other  Court  or  tribunal,  or  to  adopt  any  proceeding  in  any 
other  form.  That  defence  which  says,  not  that  you  are  not 
entitled  to  redress  in  this  particular  instance,  in  this  par- 
ticular suit,  or  in  this  peculiar  form  of  proceeding,  but 
that  you  have  no  case  which  entitles  you  in  any  form  to 
redress,  I  consider  to  be  peremptory,  and  not  intended  to 
be  comprised  within  the  class  of  dilatory  defences. 

Now  what  is  the  plea  or  defence  in  the  present  case  ?    It 


185K 

Gkils 
Gbils. 


Gbilb. 
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1851.         iS)  even  if  that  you,  the  pursuer,  have  sustained  the  wrong  of 
^"^^         which  you  complain,  you  have  prosecuted  for  that  wrong,  and 
V.  have  obtained  the  full  redress  to  which  that  wrong  entitks 

you.  You  had  the  option  of  coming  to  this  Court ;  if  jou 
had  thought  fit — ^you  had  time  to  do  so ;  but  when  you 
were  sued  in  England,  by  process,  for  a  restitution  of  can- 
jugal  rights,  you  did  not  content  yourself  with  merdy 
answering  that  case,  saying  that  the  conduct  of  the  husband 
who  claimed  restitution  of  the  conjugal  rights  had  been  lodi 
as  to  forfeit  his  claim  to  that  restitution,  but  you  on  your 
part  claimed  certain  relief  in  respect  of  the  injury  you  hid 
sustained.  You  must  be  taken  to  have  been  aware  of  the 
extent  of  that  relief  which  you  claimed :  and  that  relief,  to 
the  extent  which  you  claimed  and  which  you  were  entitled 
to  claim,  was  afforded  you  to  the  full.  You  have  theicfoie 
made  your  election,  and  have  obtained  a  judgment  which 
pronounced  a  divorce,  a  menad  et  thoro^  between  you  and 
your  husband.  This  is  a  suit  instituted  for  the  same  cauM^ 
and  your  ground  is  merely  that  the  judgment  which  you 
have  obtained  did  not  give  you  such  an  extensive  relief  if 
you  might  have  obtained  if  you  had  prosecuted  your  cut 
in  this  Court. 

No  doubt  in  England  marriage  is  indissoluble  except  hf 
Act  of  Parliament ;  but  the  law  in  Scotland  is  otherwise. 
But  it  seems  to  me  that  if  in  England,  as  would  be  the 
case  in  Scotland,  proceedings  are  instituted  in  respect  of  a 
particular  injury,  or  if  in  the  course  of  a  suit  instituted  fcr 
a  different  purpose  than  that  of  obtaining  redress  for  any 
such  injury,  the  paity  who  has  sustained  the  injury  sets  it 
up  in  that  form  not  merely  with  a  view  of  repelling  the 
object  of  the  suit,  but  for  the  purpose  of  obtaining  sub- 
stantial benefit  and  relief,  such  as  might  have  been  the  sub- 
ject of  a  distinct  and  independent  suit  by  the  party  so 
setting  it  up,  such  a  case  must  be  considered  as  resting 
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precisely  on  the  same  ground  as  if  the  proceeding  itself  had  i85i. 
been  instituted  by  that  party,  and  that  though  he  is  in  oT^^a 
form  the  defendant,  he  would  be  in  the  same  situation  as  v, 

a  plaintiff  suing  for  and  obtaining  the  same  relief  would  be. 

I  consider,  therefore,  that,  first  of  all,  this  defence  is  put 
in,  18  pleaded,  and  is  offered  as  an  entire  answer  to  the  case 
made  on  the  part  of  the  pursuer.  It  does  not  follow  that, 
in  point  of  law,  it  will  be  an  answer,  but  it  is  pleaded  with 
the  intention  of  contending  and  of  arguing  that  it  is  an 
entire  answer  to  all  claim  on  the  part  of  the  pursuer ;  and 
the  question  before  this  House  now  is,  not,  whether  the 
party  is  correct  in  supposing  that  the  plea  does  disclose  a 
full  and  effectual  answer  to  the  pursuer's  claim  ;  but  if  it  is 
8o  offered,  and  if,  being  so  offered,  it  can  be  considered  as 
fidling  within  the  description  of  a  dilatory  plea ;  it  strikes 
me  that  there  is  no  ground  for  that  conclusion. 

The  learned  counsel,  with  a  candour  for  which  I  think 
the  House  is  indebted  to  him,  declined  to  argue  whether 
thk  was  a  dilatory  or  a  peremptory  plea,  but  sought  rather 
to  relieve  himself  and  the  House  from  a  question  on  which 
no  reasonable  doubt  could  be  entertained,  by  setting  up 
another  ground  on  which  to  entitle  the  party  to  the  benefit 
of  the  petition  ;  namely,  that  the  parties  have  so  treated  it, 
and  have  so  dealt  with  it  in  the  Court  in  Scotland.  But, 
my  Lords,  that  was  not  the  ground  on  which  the  petition 
was  presented.  The  petition  was  presented  simply  and 
solely,  and  the  reason  and  ground  urged  in  its  support  was 
the  character  of  that  plea  or  defence,  that  it  was  what  is 
here  called  a  preliminary  or  dilatory  defence,  using  the 
words  "  preliminary  and  dilatory*^  as  synonymous.  I  do 
not  think  that  the  Act  of  Parliament  intended  that  those 
words  should  at  all  be  considered  as  having  the  same  sense. 

My  Lords,  it  was  suggested  before  the  Committee,  that, 
by  the  course  of  proceeding  below,  the  party  might  have 
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1851.         prejudiced  the  objection ;  but  the  Committee  did  not  tfaiok 
Gbilb        ^^  right  to  trouble  the  House  on  that  part  of  the  argument, 
V'  and  desired  only  that  the  case  should  be  argued  before  joor 

Lordships  on  the  character  of  that  defence  or  plea ;  wh^ 
ther  it  was  to  be  considered  as  a  dilatory  plea,  and  wk- 
ther,  therefore,  the  appeal  was  tak«i  away  without  tk 
leave  of  the  Court,  under  the  5th  section  of  6  Geo.  i 
c.  120.     I  consider  the  question  before  your  LordsUpito 
be,  whether  or  not,  under  the  5th  section  of  the  Statute^  to 
which  I  have  referred,  this  is  to  be  considered  as  a  dilafnj 
defence,  the  decision  on  which,  therefwe,  could  not  k 
the  subject  of  appeal  without  the  leave  of  the  Court    I 
humbly  submit  to  your  Lordships  that  this  is  not  adilatnj 
defence ;  that  it  is  not  within  that  section,  and  that  it  ii 
competent  to  the  party  to  present  his  appeal  to  this  Hoin& 
Upon  the  hearing  of  that  appeal,  of  necessity,  mudi  d 
what  has  been  urged  before  your  Lordships  to-day  wiD 
have  to  be  considered.    On  the  present  occasion,  I  shiU 
advise  your  Lordships  that  the  petition  praying  that  die 
appeal  may  be  dismissed  as  incompetent,  ought  itself  to  be 
dismissed,  and  I  move  your  Lordships  that  that  petitioa 
be  dismissed  accordingly  (o). 

Mr.  Anderson, — I  hope  your  Lordships  will  give  ustk 
costs  of  this  hearing. 

The  Lord  Chancellor. — They  must  be  reserved. 

Respondent's  petition  dismissed,  and  the  costs  lamatni 
until  the  hearing  of  the  appeal. 

(o)  See  Fleming  v.  Newton,  1  H.  L.  Cas.  363,  where  it  was  hdd  dul 
an  interdict,  though  in  form  ad  interim  only,  must  be  treated  it  • 
formal  judgment,  and  may  be  the  subject  of  appeal  to  this  House. 
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Samuel  James  Capper  and  others  -  Plainiiffa  %n  Error.  ^^^^ 

^         ^  T  ^  ^     f      .     T^  February  20, 

The  Earl  of  Lindsey       -        -  Defendant  tn  Error.  24, 

June  2. 

A9  a  landowner,  through  whose  estate  a  part  uf  a  projected  railway  Railway 
was  to  pass,  became  a  party  to  a  deed  with  the  projectors  of  the  jFI^^ 
raOway,  by  which  he  covenanted  to  withdraw  his  opposition  to 
their  bill  and  to  oppose  a  rival  bill,  and  they  covenanted  to 
pay  him  a  certain  sum  of  money  in  case  their  bill  should  pass 
within  six  months  from  the  date  of  the  deed,  or  to  pay  him  a  diffe- 
lant  sum  if  the  rival  bill  should  pass  within  eighteen  months  from 
the  date  of  the  deed.  It  was  then  provided  that,  if  the  bill  of  these 
projectors  should  not  be  passed  within  six  months  from  the  date  of 
the  agreement,  either  party  might  put  an  end  to  the  agreement  by  a 
notice.  The  deed  then  contained  a  covenant  on  the  part  of  these 
projectors,  by  which  they  agreed,  if  the  two  companies  should  be 
amalgamated,  to  pay  a  certain  sum  within  three  months  after  such 
ansalgamation.  The  deed  was  dated  on  the  l6th  of  Marchy  1846. 
The  two  companies  were  amalgamated  in  June^  1846 ;  but  no  bill 
erer  passed  at  the  instance  of  these  projectors  alone.  In  November, 
1846,  these  projectors  gave  a  notice  to  put  an  end  to  the  agree- 
mant.  A  declared  in  covenant  against  these  projectors  on  that 
danse  of  the  deed  by  which  he  was  to  receive  a  sum  of  money 
within  three  months  after  the  amalgamation  of  the  companies.  The 
defendants  pleaded  that  their  bill  had  never  passed  into  a  law,  that 
at  the  end  of  six  months  they  had  given  notice  to  put  an  end  to  the 
agreement,  and  that  they  had  not  taken  the  plaintiflTs  land : 

Held,  that  this  plea  was  no  answer  to  the  action. 


This  was  a  writ  of  error  on  a  judgment  of  the  Court  of 
Exchequer  Chamber  in  an  action  of  covepant.  The  declar 
ratioa  stated  that  on  the  16th  of  Marchy  1846,  an  agree- 
ment, indented,  had  been  made  between  the  plaintiff  and 
the  defendants,  which  recited  that  the  plaintiff  was  pos- 
sessed of  certain  lands  in  the  county  of  Lincoln  ;  that  the 
defendants,  being  the  members  of  a  projected  company,  had 
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Cappbr 
and  others 

V. 

Earl  of 

LiNDBBY. 


given  notice  of  an  intention  to  apply  to  Parliament  for  ^ 
bill  to  enable  them  to  construct  a  railway  from  Londm  to 
Yorky  to  be  called  «  The  Direct  Northern  Railway ;"  that 
the  line  of  such   railway  would  pass  close  to  the  pUh- 
tifTs  mansion  and  through  other  portions  of  his  estate,  and 
that  he  had  given  notice  of  his  intention  to  oppose  the  sud 
bill ;  that  another  projected  company  had  likewise  ghn 
notice  of  an  intention  to  apply  to  Parliament  for  a  bfll  to 
make  a  railway,  with  certain  branches,  from  Londom  to 
York^  to  be  called  «  The  Great  Northern  Railway ;"  thit 
the  plaintiff,  as  a  landowner,  had  agreed  with  the  defian- 
dants  to  withdraw  his  opposition  to  the  Direct  Northem 
Railway,  and  to  use  his  best  endeavours  to  oppose  the  bQl 
for  the  Great  Northem  Railway ;  in  consideration  of  wldeh 
promises  the  defendants  agreed  that,  in  case  the  bill  ht 
the  Direct  Northem  Railway  should,  within  six  calendar 
months  from  the  date  of  the  agreement,  pass  into  a  law, 
they  would  pay  the  plaintiff  25,000/.,  in  compensation  ftr 
the  permanent  injury  to  be  occasioned  to  the  mansioa  of 
the  plaintiff  and  his  estate  by  the  said  railway,  namely, 
20,000/.  within  three  months,  and  the  remaining  5,O0K 
within  three  years  after  the  passing  of  the  biU,  provided 
that  within  the  latter  period  they  did  not  obtain  a  bill  to 
make  certain  deviations  required  by  the  plaintiff.     Many 
other  covenants  were  then  added,  and  the  agreement  went 
on  thus; — that  in  case  the  bill  for  the  Great  Northern 
Railway  should,  within  eighteen  months  from  the  date  of 
the  agreement,  pass  into  a  law,  the  Direct  Northon  Rait 
way  Company  should,  within  three  months  after  the  paaaiiif 
of  the  said  bill,  and  whether  any  deviation  in  the  intended 
line  of  the  proposed  railway  should  be  made  or  not,  pay  to 
the  plaintiffs  the  sums  following :  if  the  railway  should  be 
made  with  a  branch  from  Stamford^  16,000/. ;  if  without 
such  branch,  5,000/. ;  in  full  compensation,  &c.     That  in 
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the  event  of  the  last-mentioned  bill  passing  into  a  law,  the 
plaintiff  should  use  his  best  endeavours  to  obtain  from  the 
Great  Northern  Company  the  largest  sum  as  compensation, 
and  should  pay  over  the  same  to  the  Direct  Northern  Com- 
pany. Provided  that,  if  no  Act  of  Parliament  in  favour  of 
the  Direct  Northern  Railway  Company  should  be  passed 
within  six  calendar  months  from  the  date  of  this  agreement, 
it  should  be  lawful  for  the  plaintiff,  and  also  for  the  defen- 
dants^ or  either  of  them,  at  any  time  thereafter,  to  put  an 
end  to  the  agreement  by  written  notice ;  and  on  giving  such 
notice,  everything  in  the  agreement  therein  contained  (ex- 
cept some  provisions  as  to  costs),  should  be  "  absolutely 
null  and  void,  to  all  intents  and  purposes  whatsoever,  as 
fiilly  as  if  these  presents  had  never  been  executed.***  And 
lastly,  that  in  case  an  amalgamation  should  be  made  of  the 
said  intended  companies,  then  the  amalgamated  companies 
should,  within  three  calendar  months  next  after  the  same 
should  have  been  established  by  an  Act  of  the  Legislature, 
and  without  reference  to  any  alteration  or  deviation  in  the 
line,  pay  unto  the  plaintiff  in  full,  &c.,  if  the  railway  of  the 
amalgamated  companies  should  follow  the  line  of  the  in- 
tended Direct  Northern  Railway,  ^,000/.,  subject  to  the 
same  conditions  as  before ;  if  it  followed  the  intended  line 
of  the  Great  Northern  Railway,  with  a  branch  to  Stam- 
ford, 19,000/.,  or  without  such  branch,  6,000/.  The 
declaration  then  alleged  that,  whilst  the  agreement  re- 
mained in  force,  namely,  on  the  26th  of  JunCf  1846,  the 
amalgamation  of  the  two  companies  took  place,  and  was 
established  by  an  Act  of  the  Legislature ;  that  the  railway 
followed  the  line  of  the  Great  Northern  Railway,  without 
the  branch  to  Stamford  ,•  whereupon  the  plaintiff  claimed 
the  sum  of  6>000/.  under  the  agreement. 

The  defendants  pleaded  that  no  Act  of  Parliament  was 
made  in  favour  of  the  Direct  Northern  Railway  Company 
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within  six  months  of  the  date  of  the  agreement,  and  HbA 
they  did,  on  the  SSrd  of  November^  1846,  aooording  to  tk 
provisions  in  the  agreement,  give  the  plaintiff  a  notioe  is 
writing  to  put  an  end  to  the  agreement,  at  whidi  time  bo 
part  of  the  line  of  railway  had  been  made  on  the  estateof 
the  plaintiff,  nor  had  his  lands  been  taken  by  the  moA- 
gamated  companies. 

There  was  a  general  demurrer  to  this  {dea,  and  tk 
defendants  joined  in  demurrer. 

The  case  was  argued  in  the  Court  of  Exchequer  befae 
Barons  Aldersofiy  Rotfe^  and  Platt^  who  hdd  the  pkito 
be  an  answer  to  the  action,  and  judgment  was  given  for  (k 
defendants  (a).  The  case  was  taken  to  the  ExcbeqiMf 
Chamber,  and  there  argued  before  Justices  PtMemmj  CUb* 
ridge^  CoUman,  Mauley  WiUiamBy  Cre98weU,  and  EHe,  I9 
whom  the  judgment  of  the  Court  of  Exchequer  waste* 
versed  (6).  The  present  writ  of  error  was  then  farougbl  to 
this  House. 

The  Judges  were  summoned,  and  Mr.  Baron  Airli^ 
Mr.  Justice  Patteson,  Mr.  Justice  Mauley  Mr.  Joatiee 
ColeridgCy  Mr.  Justice  Erie,  Mr.  Justice  Wiliia$m8f  Mr. 
Justice  Talfourd,  and  Mr.  Baron  Martin^  attended  tk 
House. 


Sir  F.  Kelly  and  Mr.  Stuart  Wartley^iMr.  Pkipm 
was  vdth  them),  for  the  plaintiffs  in  error : 
The  question  here  relates  to  the  construction  of  a  dkoae 
in  an  agreement,  and  to  the  eflect  which  that  clause  is  to 
produce  on  the  happening  of  a  certain  event.  That  event 
was  the  passing,  within  a  limited  period,  of  an  Act  to 
authorize  the  Direct  Northern  Railway  Company  to  make 
a  railway  from  London  to  York.  That  Act  has  not  passed. 
On  the  determination  of  that  event,  the  defendants  had  a 


(a)  1  Exc.  Rep.  570. 


(6)  2  Exc.  Rep.  801. 
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right  to  put  an  end  to  the  agreement,  by  giving  notice. 
They  did  give  the  notice ;  after  the  giving  of  which,  accord- 
ing to  the  terms  of  that  agreement  itself,  the  agreement  was 
to  become  null  and  void.  Yet  it  is  contended  that  that 
i^reement  still  subsists.  The  argument  for  its  continued 
mbfiistence  depends  on  a  particular  exception  contained  in 
a  proviso;  but  that  proviso  is  itself  disposed  of  by  the 
efiect  of  the  notice,  which  operated  as  a  general  termination 
of  the  agreement.  In  the  Court  of  Exchequer,  one  of  the 
learned  barons  asked  whether  there  was  anything  stated  as 
to  the  length  of  time  which  might  elapse  before  the  earl's 
fight  to  make  this  demand  was  finaUy  extinguished. 
There  is  no  way  to  get  rid  of  the  difficulty  suggested  by 
that  question.  If,  within  some  montlis  after  the  agreement 
had  been  put  an  end  to,  the  additional  clause  now  sued  on 
could  be  enforced,  because  there  had  been  an  amalgamation 
q£  the  two  companies,  it  could  be  enforced  for  scmie  years, 
or  for  any  number  of  years ;  for  there  is  no  limit  to  the 
period  within  which  the  amalgamation  of  the  companies 
might  not  revive  the  dead  agreement. 

In  the  Court  of  Exchequer  Chamber,  the  arrangement  of 
the  provisoes  in  the  deed  was  relied  on ;  but  surely,  if  a 
man  makes  three  distinct  and  independent  covenants,  and 
an  action  is  brought  for  the  breach  of  any  one  of  them,  it 
cannot  matter  in  what  arrangement  they  are  placed,  pro- 
vided the  deed  which  contains  them  is  at  an  end.  The 
covenant  alleged  to  be  broken  may  be  a  separate  and  inde- 
pendent covenant ;  but  if  the  whole  deed  is  put  an  end  to 
by  the  notice,  the  right  to  give  which  is  expressly  reserved, 
no  one  covenant  in  it,  whether  independent  or  not,  can 
continue  to  subsist,  and  the  part  of  the  agreement  where 
this  right  to  give  the  notice  is  reserved  cannot  be  a  matter 
of  importance.  The  language  of  the  deed  clearly  shows 
that,  in  the  event  of  a  notice  being  given  after  the  bill  for 
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Capper       ^^^elf  becomes  void, 
and  others 

Earl  or  ^>*-  Turner  and  Mr.  /.  Bailey,  tor  the  defendant  in 

LiNDSBY.  error : 

The  fallacy  of  the  argument  on  the  other  side  1ms  in 
treating  this  contract  as  if  it  was  a  mere  contract  for  the 
purchase  of  lands.  It  is  not  so ;  it  is  a  contract  for  the 
purchase  of  the  earPs  right,  as  a  landowner,  to  oppose  the 
Direct  Northern  Railway,  or  to  concur  with  the  Direct 
Northern  Company  in  opposing  the  scheme  of  the  Gieit 
Northern  Company.  The  consideration  for  the  sale  of  hb 
right  is  to  be  found  in  the  covenants  contained  in  the  deed. 
The  amount  of  the  money  to  be  paid  is  to  depend  on  varioui 
circumstances.  In  one  set  of  circumstances  a  larger,  in 
another  a  smaller,  sum  is  to  be  payable.  The  agreement 
goes  on  to  suppose  that,  in  spite  of  the  opposition  of  the 
Direct  Northern  Company  and  of  the  earl,  the  bill  of  the 
Great  Northern  Company  may  pass  into  a  law,  in  whidi 
event  a  different  sum  is  to  become  payable;  and  then  oonei 
the  supposition  that  the  two  companies  may  be  amalga> 
mated.  In  that  event,  one  of  two  rates  of  compensation  on 
the  occurrence  of  one  of  two 'states  of  circumstances  is  pro- 
vided for.  The  provision  for  t(ie  determination  of  this  agree- 
ment affects  the  rights  of  the  parties  on  the  happening  of 
one  of  the  several  events  mentioned  in  the  agreement,  bat 
it  does  not  touch  those  rights  in  relation  to  all  of  them.  It 
could  not ;  the  earPs  title  to  oppose  the  amalgamated  com- 
panies remained  after  all  hope  of  passing  the  Direct  North- 
ern bill  had  been  given  up.  The  contract  was  one  of 
purchase  and  sale;  but  the  subject-matter  was  a  right  of 
opposition,  or  concurrence.  By  his  opposition  to  the  Great 
Northern,  he  put  the  Direct  Northern  Company  in  a  pom- 
tion  to  compel  an  amalgamation.     That  amalgamation  has 
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taken  place;  the  Direct  Northern  Company  has  received 
the  benefit  of  the  exercise  of  this  right,  and  ncfw  seeks  to 
avoid  paying  for  it.  But  to  allow  it  to  do  so,  would 
be  to  make  the  deed  a  one-sided  agreement,  which  can- 
not be. 

It  may  be  said  that  it  was  open  for  the  earl  to  oppose  the 
bill  of  the  amalgamated  company  after  the  agreement  was 
put  an  end  to ;  but  that  is  not  so,  for  the  Direct  Northern 
Company  forms  part  of  the  amalgamated  company,  and 
he  had  covenanted  not  to  oppose  that  company,  having  sold 
his  right  to  do  so  for  the  considerations  contained  in  this 
agreement. 

The  whole  contents  of  the  agreement  justify  this  con- 
airuction.  Suppose  that,  on  the  17th  of  March,  1846,  the 
day  after  the  making  of  the  agreement,  the  two  companies 
had  amalgamated,  the  clause  which  binds  them  to  pay  a 
certain  sum  on  the  happening  of  that  event  would  have 
applied.  That  clause  constitutes  a  present  contract  to  pay. 
Sappose  that  three  months  after  that  time  the  Act  had 
passed,  establishing  the  amalgamated  company,  the  money 
would  have  become  payable  to  the  earl  before  the  16th  of 
September,  1846.  But  the  right  to  determine  the  agree- 
ment never  could  arise  till  after  that  time,  for  no  option  of 
that  sort  is  given  till  ^^  six  calendar  months  from  the  date 
of  these  presents.^ 

The  first  branch  of  the  agreement  relates  to  the  passing 
of  the  Direct  Northern  bill  within  six  months.  The  power 
to  put  an  end  to  the  agreement  only  arises  after  that  branch 
of  the  agreement  has  wholly  come  to  an  end.  But  if  so, 
still,  in  the  second  place,  the  event  of  the  Great  Northern 
bill  being  passed  within  eighteen  months  of  the  date,  is 
not  thereby  affected.  All  these  covenants  are  independent 
of  each  other,  and  the  failure  of  one  does  not  occasion  the 
failure  of  all.     If  this  proviso  had  been  intended  to  over- 
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ride  all  the  covenanU  in  the  deed,  it  would  have  been  put 
after  all ;  instead  of  which,  it  is  placed  only  after  the  fini 
two,  leaving  the  third,  which  is  the  one  now  under  coofr 
deration,  wholly  unaffected.  It  is  the  reasonable  oonatructioa 
of  this  deed  to  refer  the  proviso  to  the  two  covenants  wfakk 
depend  on  the  will  of  the  Legislature,  a  matter  not  to  be 
controlled  by  the  parties,  instead  of  applying  it  to  tbi 
matter  which  depends  on  the  will  of  the  parties  as  well  ai 
of  the  Legislature ;  for  the  latter  constructioD  would  cniUl 
the  parties  to  defeat  their  own  contract. 


Sir  F.  KeUy^  in  reply  : 
The  words  in  the  contract  are  to  be  read  aecoiding  to 
their  ordinary  and  natural  signification,  unless  that  mode 
of  reading  them  gives  to  them  a  construction  whidi  i 
trary  to  common  sense.  If  so,  then  the  whole 
comes  to  an  end  by  the  effect  of  the  notice.  The  piofh 
sions  relative  to  the  passing  of  the  Great  Northern  bffl, 
and  to  the  amalgamation,  were  to  take  eflfect  if  no  notise 
was  given ;  but  if  the  notice  was  given,  then  it  was  !■• 
tended  that  that  notice  should  override  everything  ebe^anii 
should  completely  put  an  end  to  the  agreement. 


The  Lord  Chancelhr  (Lord  Truro)  moved  that  the  fid- 
lowing  question  should  be  put  to  the  judges : 

^^  To  a  declaration  in  the  form  set  forth  in  the  aooom- 
panying  paper  (c),  would  a  plea  also  in  the  form  set  lortk 
in  such  paper  be  held  in  the  courts  of  law  a  sufficieBt 
answer  ?'* 

The  judges  requested  time  to  consider  the  question. 

(c)  The  paper  handed  to  the  judges  contained  the  declaraliOD  ad 
plea  set  forth  at  length. 
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Mr.  Baron  Parke  now  delivered  the  opinion  of  the 
judges : 

In  answer  to  the  question  proposed  by  your  Lordships, 
I  have  to  state  the  unanimous  opinion  of  the  judges,  that 
the  plea  in  the  case  supposed  would  be  bad« 

In  the  deed  set  out  in  the  declaration  referred  to  in  the 
question,  it  appears  that  there  were  two  different  Acts  of 
Parliament  applied  for,  for  making  a  railway  from  London 
to  Yorky  one  for  a  railway  to  be  called  the  Direct  Northern, 
another  the  Great  Northern  Railway ;  and  the  deed  con- 
tains a  bargain  with  the  plaintiff^  who  is  to  petition  Parlia* 
ment  against  and  oppose  the  latter  bill,  and  support  the 
former ;  and,  as  a  consideration  for  so  doings  the  defendants, 
the  provisional  directors  of  the  intended  Direct  Northern 
Railway,  covenant  to  pay  certain  sums  and  give  certain 
benefits  to  the  plaintiff.  These  benefits  vary,  and  the  deed 
provides  for  three  cases  :— 

First,  the  passing  of  the  Direct  Northern  Railway  bill 
in  six  calendar  months : 

Second,  the  passing  of  the  Great  Northern  Railway  bill 
before  the  end  of  eighteen  calendar  months : 

Third,  the  amalgamation  of  the  two,  and  the  establidi- 
ing  of  the  amalgamated  companies  by  Act  of  Parliament. 

In  the  first  event,  26,000/.  are  to  be  paid,  and  many 
other  covenants  are  to  be  performed. 

In  the  second,  the  sums  of  15,000/.  or  6,000/.  are  to  be 
paid,  and  other  stipulations  performed. 

In  the  third,  ^,000/.,  or  19,000/.,  or  6,000/.  are  to  be 
paid,  according  as  the  line  of  the  amalgamated  company 
should  follow  the  intended  line  of  the  Direct  Northern,  or 
of  the  Great  Northern,  with  a  particular  branch,  or  with- 
out it.  And  the  last  contingency  is  averred  in  the  declara- 
tion to  have  taken  place ;  and  the  plaintiff  seeks  to  recover 
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the  sum  of  6,000^,  stipulated  in  that  event  to  be  pdUL 
The  plaintifTs  costs  were  at  all  events  to  be  paid.  It 
appears  from  the  declaration,  that  in  the  deed  there  is  tini 
provision :  *^  Provided  always,  and  it  was  expressly  agreed 
and  declared,  that  if  the  Act  of  Parliament  authorizing 
the  Direct  Northern  Railway  to  make  the  said  intended 
railway  from  London  to  York  should  not  be  passed  witlm 
six  calendar  months  from  the  date  of  the  deed,  it  should  be 
lawful  for  the  plaintiff,  his  heirs  and  assigns,  at  any  tiae 
thereafter,  to  determine  and  put  an  end  to  the  agieemoit, 
by  a  notice ;  after  which  notice,  that  agreement,  and  mj 
article  and  thing  therein  contained  (except  the  proviso  and 
the  covenant  in  relation  to  the  payment  of  the  pUuntifi 
costs),  should  be  null  and  void,  to  all  intents  and  purpoKii 
as  fully  as  if  the  agreement  had  never  been  executed;* 
and  then  follows  another  proviso  in  a  similar  form,  aUov- 
ing  the  defendants  to  determine  the  agreement  in  the  sine 
manner ;  after  which  the  agreement,  and  everything  tfaodn 
contained,  except  that  and  the  preceding  proviso,  and  tk 
covenants  as  to  the  costs,  should  be  absolutdy  null  and 
void  in  like  manner.  Then  follows  the  provision  for  the 
case  of  amalgamation,  on  which  the  question  dependi, 
^^  And  lastly,^ — which,  referring  to  the  antecedent  woidi^ 
means,  ^^  Provided  always,  and  it  was  thereby  exprodj 
agreed  and  declared  Uistly^ — *^  that  in  case,  either  by  an 
agreement  made  between  the  provisional  directors  of  the 
said  intended  Direct  Northern  Railway  Company  and  cf 
the  said  intended  Great  Northern  Railway  Company,  or  in 
consequence  of  the  decision  or  recommendation  of  a  ooa- 
mittee  of  the  House  of  Commons  or  otherwise,  an  amalga- 
mation should  be  made  of  the  said  intended  companies  and 
railways,  then  and  in  such  case  the  said  amalgamated  oom- 
{lanies  should,  within  three  calendar  months  next  afler  the 
same  should  have  been  established  by  an  Act  of  the 
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lature,  and  without  reference  to  any  alteration  or  deviation 
made  or  to  be  made  of  the  line  of  railway,  pay  one  of  the 
sums  before  mentioned,  and  then  the  several  covenants  and 
agreements  concerning  the  purchase  and  taking  of  addi- 
tional land,  and  the  resale  of  land  to  the  plaintiff,  the 
making  deviations  and  maintaining  viaducts,  and  all  other 
covenants  on  the  part  of  the  intended  Direct  Northern 
Railway  Company,  as  far  as  the  same  should  be  applicable, 
should  be  performed  by  the  amalgamated  companies,  and 
should  be  embodied  in  a  deed  to  be  executed  by  the  amal- 
gamated company.*^ 

The  plea  avers,  that  no  Act  of  Parliamentj  authorizing 
the  said  Direct  Northern  Railway  Company  to  make  the 
said  intended  railway  from  London  to  York^  passed  within 
six  calendar  months  from  the  date  of  the  agreement,  and 
that  the  defendants  did  thereupon,  on  the  23rd  November, 
1846,  in  pursuance  of  the  proviso,  give  a  notice  to  deter- 
mine and  put  an  end  to  the  agreement,  and  that  no  part  of 
the  plaintiiTs  said  estate  had  then  been  taken  or  used  by 
the  amalgamated  company,  or  any  injury  been  then  done 
to  it :  to  which  plea  there  is  a  demurrer ;  and  the  question 
referred  to  her  Majesty's  Judges  is,  the  sufBciency  of  the 
plea. 

It  is  impossible  to  deny,  that  the  parties  meant  the  de- 
fendants to  be  bound,  under  some  circumstances,  to  pay 
the  stipulated  sums,  if  an  amalgamation  should  be  made  of 
the  two  companies,  and  an  Act  passed  to  effect  it,  though 
neither  the  Direct  Northern  nor  Great  Northern  Act 
should  pass ;  for  they  are  to  pay,  in  case  an  amalgamation 
should  take  place  by  agreement  of  the  provisional  directors 
of  the  two  companies,  or  by  a  recommendation  of  a  com- 
mittee of  the  House  of  Commons,  evidently  meaning  a 
committee  sitting  upon  either  bill  before  it  passed  inta  a 
law. 


1851. 
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and  others 
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There  being  therefore  clearly  a  clause  creating  an  oUigt- 
tion  to  this  effect,  the  question  is,  whether  it  was  put  an 
end  to  by  a  notice  under  the  circumstances  stated  in  the 
plea? 

The  question  may  be  considered  as  if  this  clause  fonned 
a  part  of  the  provisoes,  one  or  both,  or  was  coUatend  to 
them. 

If  the  former  be  the  case,  and  we  think  it  is,  the  pka 
seems  to  us  to  be  insufficient. 

The  part  of  the  deed  following  the  words  **  and  lastly"* 
may  not  be  a  qualification  of  the  first  proviso  giving  the 
option  to  the  plaintiff,  because  there  is  nothing  in  the  least 
repugnant  or  inconsistent  in  allowing  the  plaintiff  to  put 
an  end  to  the  obligation  of  covenants  which  are  intended  to 
be  performed  for  his  benefit,  as  these  are,  which  are  to 
operate  in  the  case  of  amalgamation,  as  well  as  the  others 
It  is  by  no  means  unreasonable  that  the  plaintiff  should  br 
allowed,  if  he  cannot  get  the  greatest  advantages  wliidi 
he  stipulates  for,  which  he  contemplated  to  obtain  by  tk 
passing  of  the  Direct  Northern  Company^s  Act  in  fli 
months,  to  get  rid  of  the  agreement  altogether,  and  ituiit 
on  his  legal  rights,  independently  of  contract.  But  there 
is  much  more  difficulty  in  allomng  the  defendants,  pio- 
vided  the  Direct  Northern  bill  does  not  pass,  to  rid  thenh 
selves  of  all  liability  to  perform  covenants  which  are  deaily 
meant  to  operate,  as  these  were,  though  the  Direct  Northen 
Act  should  not  pass. 

It  is  not  impossible  that  parties  should  so  stipulate ;  and 
in  the  deed  there  is  clearly  a  power  given  to  the  defendants 
to  determine  the  covenants  as  to  the  Great  Northern,  thou|^ 
they  are  unconnected '  with  those  relative  to  the  Direct 
Northern ;  for  if  the  Direct  Northern  does  not  pass  in  six 
months,  they  may  determine  the  obligation  to  pay,  if  the 
Great  Northern  passes  in  eighteen.     But  when  we  find 
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this,  which  is  a  proviso,  and  placed  in  juxtaposition  with 
that  enabling  the  defendants  to  determine  the  contract,  and 
connected  with  it,  we  think  we  ought  to  construe  it  as 
qualifying  the  former  proviso.  And,  so  construed,  the 
meaning  is,  that,  provided  the  Direct  Northern  Act  should 
not  pass  in  six  months,  the  defendants  may  determine  the 
contract,  provided  that  if  the  companies  are  amalgamated, 
then  they  shall  not,  but  shall  be  bound  to  pay  the  substituted 
contingent  sums.  It  is  said,  however,  that  this  construc- 
tion is  inadmissible,  because  there  is  no  limit  of  time  within 
which  the  amalgamation  is  to  take  place,  so  that  the  right 
to  determine  the  contract  at  the  end  of  six  months  is  to 
depend  on  a  subsequent  event  to  happen  at  an  indefinite 
time.  It  is  argued  that  it  would  be  inconsistent  to  say  that 
the  defendants  might  determine  the  contract  at  the  end  of 
six  months,  yet  they  should  not  do  so  if  ten  years  after- 
wards another  event  should  occur.  And  this  is  a* reason 
tar  qualifying  the  defendants^  right  to  some  extent,  and  for 
holding  that  the  defendants  may  determine  the  contract  at 
or  after  the  end  of  six  months,  in  case  their  Act  should  not 
in  the  mean  time  pass ;  but  in  case  an  amalgamation  should 
have  taken  place  and  been  established  by  Act  of  Parlia- 
ment, whilst  the  contract  remained  undetermined,  then  the 
covenants  depending  on  amalgamation  should  be  performed. 
This  construction  renders  the  whole  intelligible  and  con- 
sistent ;  and,  supposing  this  to  be  the  true  construction  of 
the  instrument,  the  averment  in  the  declaration,  that  the 
amalgamation  of  the  companies  took  place  and  was  esta- 
blished by  an  Act  of  the  Legislature  whilst  the  agreement 
remained  in  full  force,  sufficiently  shows  that  it  was  made 
brfcnre  the  defendants  gave  notice  to  determine. 

If,  in  the  second  place,  these  stipulations  should  not  be 
considered  as  part  of  the  proviso  immediately  preceding, 
but  as  introduced  in  a  prior  or  subsequent  part  of  the  deeds, 
it  seems  to  us  that  the  plea  is  equally  bad. 


1851. 
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The  proviso  is,  as  has  been  said,  perfectly  reasonabk  oo 
the  part  €)f  the  plaintiff*.  It  is  unnecessary  indeed  with 
respect  to  all  the  covenants  depending  on  the  Direct 
Northern  Railway  Company  obtaining  the  Act,  becauv 
they  are  already  made  contingent  on  the  Act  being  ob- 
tained in  six  months ;  but  with  respect  to  those  depending 
on  the  Act  for  the  Great  Northern  Company  passing  ii 
eighteen  months,  the  proviso  is  not  unnecessary,  but  it  is 
by  no  means  unreasonable,  for  the  covenants  are  for  the 
benefit  of  the  plaintiff;  nor  would  it  be  inconsistent  or  m- 
reasonable  to  allow,  as  an  equivalent  to  giving  the  opdoa 
to  the  plaintiff,  also  to  give  the  option  to  the  defendants  to 
determine  all  their  covenants  with  respect  to  the  Gnil 
Northern,  so  that  the  defendants  might  under  their  agiw* 
ment,  if  the  Direct  Northern  Act  did  not  pass  within  w 
months,  have  freed  themselves  from  the  obligation  to  paj 
the  sums  and  to  perform  the  covenants  on  their  psit 
dependent  on  the  passing  of  the  Great  Northern  Companjli 
Act  in  eighteen  calendar  months.  And  this  Appears  to 
have  been  permitted  by  the  deed,  which  is  so  worded  as  to 
allow  the  option  to  both  parties,  as  to  the  covenant  witk 
respect  to  the  Great  Northern ;  but  then  it  is  clear  to  us 
that  they  must  have  executed  that  option  before  the  actnal 
breach  of  the  covenants ;  for  after  the  covenants  have  bea 
actually  broken  by  non-payment  of  sums  payable  pursuant 
to  them,  or  non-performance  of  other  covenants,  wlierefay  a 
cause  of  action  actually  occurred,  as  here,  it  would  be  un- 
reasonable and  inconsistent  to  allow  the  defendants  a  powvr 
to  discharge  themselves  by  a  notice  to  determine. 

It  would  be  as  much  as  to  say  this,  that  though  the 
defendants  have  actually  broken  their  covenants  subdsting 
at  the  time,  and  become  liable  to  pay  a  large  sum  of  money, 
or  large  damages,  or  both,  yet  they  should  not  be  recovered 
if  the  defendants  chose  to  give  notice  to  determine  the 
contract. 
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If  then  the  covenants  dependent  on  the  amalgamation 
had  been  wholly  collateral  to  the  proviso,  and  not  a  qualifi- 
cation of  it,  and  had  been  inserted  as  an  independent  part 
of  the  deed,  we  think  this  plea  would  be  bad,  because  it  is 
not  stated,  nor  does  it  appear,  that  the  notice  was  given 
before  the  breach  of  the  covenants  declared  upon  for  the 
nonpayment  of  6,000/.  This  sum  was  to  be  paid  in  three 
months  after  the  Act  passed,  and  therefore  at  the  end  of 
three  months  there  was  a  breach.  The  right  to  payment 
does  not  depend  upon  the  fact  of  making  a  part  of  the  rail- 
way by  the  amalgamated  company  on  the  plaintifTs  estate, 
or  taking  or  using  or  doing  any  injury  to  the  plaintiff's 
land ;  the  right  to  it  depends  simply  on  the  effluxion  of 
three  months^  time  after  the  Amalgamation  Act.  No  doubt 
no  averment  could  have  been  made  on  the  plea  to  obviate 
the  last  objection,  as  the  notice  was  probably  not  given  till 
the  28rd  November^  and  the  Amalgamation  Act  passed  in 
June. 

We  are  therefore  of  opinion  that,  whether  we  consider  the 
clause  in  question  as  a  proviso  qualifying  the  preceding  pro- 
viso, ot  as  a  collateral  proviso  or  covenant,  the  plea  is  bad. 


1851. 

Capper 

and  others 

V, 

Earl  of 

LiNDSBY. 


The  Lord  Chancellor  said  that  their  lordships  were  much 
indebted  to  the  learned  Judges  for  the  assistance  which 
they  had  rendered  in  this  case.  He  moved  that  their 
opinion  should  be  printed. 

Lord  Brougham  thought  that,  after  the  able  opinion  of 
the  Judges,  with  which  he  entirely  agreed,  the  House  could 
entertain  no  doubt  upon  the  subject,  and  he  should  therefore 
move  that  judgment  be  given  for  the  defendant  in  error. 

The  Lord  Chancellor  concurred  with  his  noble  and 
learned  friend. 

Judgment  of  the  Court  below  affirmed. 


SOS  GASES  IN  THE  HOUSE  OF  LORDS. 

DuNCAK  Campbell  Patxrson       -        -    AppeUauL 
Elizabeth  R.  Patsbbon,  bis  Wife       -     RespandmL 

Diwtrce,  Neglect,  silence,  tbuimiiig  the  wife'i  company,  tnd  declantioai  ^ 

Praci%ee,  the  hosband  that  he  will  never  cohabit  with  her,  do  not  coiililiti 

that ''  cruelty  and  maltreatment "  in  respect  of  which  the  law  wl 

grant  to  the  wife  a  divorce  a  meusdet  tkoro. 
Where,  in  a  case  of  this  sort,  the  Conrt  of  Seesion  had  pronoacei 

for  a  divorce,  the  Lords  reversed  the  Interlocutor. 
Actual  personal  violence,  or  the  immediate  menace  of  it,  is  net  Ai 

only  ground  of  maltreatment  in  lespect  of  which  such  a  difsm 

will  be  granted. 
QutBre,  whether  constant  revilings  and  accusations  of  all  sorts  if 

crimes  made,  and  falsely  made,  before  friends  and  servants,  wodd 

constitute  a  ground  for  such  a  divorce. 
The  general  principle  of  the  kw  as  to  divorce  -a  maud  ef  tharo  is  tti 

same  in  Englamd  and  ScoiUmd. 
[But  it  seems  that  a  special  principle  exists  in  the  law  of  Swfiwt 

which  permits  a  divorce  for  a  wilful  dssertioa  eoalimied  lor  to 

years.    See  post,  pp.  315,  316.] 
In  a  suit  for  a  divorce  a  mensd  et  thoro  the  wife  obtained  judgmort  is 

the  Court  below,  with  costs.    That  judgment  was  reversed  bj  Ai 

Lords,  on  the  ground  that  the  remedy  sought  was  not  the  pnpr 

one ;  but  the  Interlocutor  was  allowed  to  stand  so  far  ^  it  gavetti 

wife  the  costs  in  the  Court  4>elow. 
The  wife,  however,  was  not  allowed  the  costs  of  the  qipeaL   (Osfr) 

This  was  an  appeal  against  a  decree  of  the  Court  of  S»- 
sion,  pronounced  in  a  suit  instituted  by  the  wife  for  sepftn- 
tion  and  alimony.  The  summons  set  forth  a  iiMniage 
between  the  parties  on  the  8th  of  JuUfj  184S.  The  appe- 
lant was  a  Scotchman,  and  his  residence  was  at  T^«jiyg 
House,  Argyleahire ;  the  reqx>ndent  was  an  Irish  lady,  aad 
their  marriage  took  place  at  St.  John^s  Church,  at  Pai' 
dington.  The  summons  charged  that  the  husband,  <<  m- 
stead  of  behaving  himself  towards  the  pursuer  with  tender- 
ness and  humanity,  conducted  himself  towards  her  in  a 
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cruel  manner,  so  that  her  life  had  been  rendered  a  burden 
to  her,  and  might  have  been  endangered  if  she  had  conti- 
nued to  live  with  him ;  that  his  whole  conduct  had  been 
influenced  by  a  desire  to  expel  her  from  his  house ;  that  in 
particular  he  had  never  discharged  the  duties  of  the  mar- 
riage-bed, or  of  a  husband  to  a  wife ;  and  since  about  six 
weeks  after  the  date  of  the  celebration  of  the  marriage,  he 
ceased  to  hold  any  intercourse  with  her,  did  not  speak  to 
her,  and  never  entered  her  apartment,  but  treated  her  in 
the  most  contemptuous  and  insolent  manner,  and  did  so 
ajpesolj  in  the  presence  of  servants  and  others.'^  The  sum- 
mons alleged  that  the  appellant  avoided  his  wife*8  society, 
and  would  only  walk  with  and  speak  to  his  sister,  and 
several  other  matters  of  the  same  sort,  and  went  on  to  say, 
that  ^  he  has  declared  himself  separated  from  his  wife,  and 
that  he  never  will  again  return  to  ber.*^  It  then  set  forth, 
that  in  consequence  of  this  kind  of  treatment  she  quitted 
his  house  on  the  6th  of  April,  1844,  and  it  concluded  by 
praying  for  a  sentence  of  divorce  a  mensd  et  thorOj  with 
a  suitable  aUowance. 

The^defender  pleaded  ^^that  this  was  an  untenable  action,*" 
and  in  his  defence  alleged  that,  ^as  to  occupying  separate 
apartments,  this  is  a  matter  with  which  the  Court  cannot 
directly  or  indirectly  interfere.'*^  He  positively  denied 
several  of  the  statements  contained  in  the  pursuer^s  sum- 
mons, and  then  insisted  that  the  action  was  irrelevant,  **  for 
iheie  is  no  allegation  of  personal  violence  either  used  or  so 
asuch  as  threatened." 

The  record  having  been  closed,  the  case  came  on  before 
Lord  Cunninghamey  as  Lord  Ordinary,  and  on  the  25th 
ofJunej  1845,  his  Lordship  pronounced  a  decree  dismissing 
the  action.  In  the  "Note^  appended  to  the  judgment. 
Lord  Cunninghame  referred  to  the  £nglish  authorities  as 
collected  in   Burn's  Ecclesiastical  Law,    by   PkiUimoref 
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vol.  ii.  p.  503,  and  to  the  Scotch  cases  noticed  by  Mr.  Fih 
gitsson  in  his  book  on  Consistorial  Law,  as  showing  deci- 
sively that  such  an  action  was  not  maintainable,  and  he 
added,  ^^  If  this  point  had  occurred  now  for  the  first  6at, 
or  if  it  were  competent  for  a  single  judge  to  questkn  » 
many  high  authorities  as  are  arrayed  in  favour  of  eztiane 
marital  rights,  the  Lord  Ordinary  would  have  gmtly 
doubted  the  justice,  and  even  the  policy,  of  permitting  any 
husband  to  wound  and  outrage  the  feelings  of  his  wife  faj 
every  species  of  insult  short  of  personal  violence,  and  to  ptf- 
severe  in  this  conduct  for  a  continued  tract  of  time  (it  nfff 
be  for  a  lifetime,  on  the  defender's  plea)  without  redress;* 
but  he  considered  himself  bound  by  the  authorities,  and 
looked  on  the  question  *^  as  no  longer  open  for  discussion.* 
A  reclaiming  note  against  this  interlocutor  was  presented 
by  the  pursuer  to  the  Lords  of  the  First  Division,  who,  ca 
the  13th  of  January^  1846,  recalled  the  Lord  Ordinaiy'i 
interlocutor,  and  ordered  the  pursuer  to  give  in  a  specU 
condescendence  of  facts.  This  was  done ;  the  revised  caa- 
descendence  repeating,  but  in  more  detail,  all  the  all^;atioM 
of  the  bill,  and  referring  to  certain  letters  of  the  defender, 
in  which  he  declared  ^^  the  utter  impossibility  of  my  eier 
returning  to  her  apartment.*'  The  defender  still  insisted 
that  the  action  was  incompetent.  The  case  was,  however, 
admitted  to  proof,  and  afterwards  reported  on  by  the  Lord 
Ordinary  (a),  and  on  the  &4th  of  January,  18499  the  Lords 

(a)  Lord  Cvnwinghame,  on  reporting  on  the  case  on  the  ISdi  of 
March,  1848,  said,  ''  Whatever  may  be  the  law  of  England,  it  his 
long  been  established  with  us,  that  desertion  or  non-adhereoos  faf 
either  of  the  spouses  to  the  other,  is  a  high  crime  and  misdemeanoar 
in  matrimonial  law.  It  is,  in  fact,  a  delict,  in  which,  if  the  ginhj 
party  persists  for  four  years,  his  crime  is  placed  in  the  same  category 
with  adultery,  and  entitles  the  injured  party  to  the  last  and  higfaett 
remedy  competent  to  a  married  party  against  an  offending  tpooae. 
Bnt  if  so,  when  the  ofience  of  non-adherence  it  commenced,  and  wlm 
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of  the  First  Division,  having  considered  this  report  and  the 
proofs,  and  heard  counsel  for  both  parties,  pronounced  a 
decree  for  separation  a  mensd  et  thorOj  and  for  alimony. 
The  judgment  was  not  unanimous,  Lord  FuUerton  differ- 
ing from  the  rest  of  the  judges  as  to  the  sufficiency  of  proof 
of  the  allegations  contained  in  the  summons.  His  Lordship 
■ud,  **  The  pursuer  has  not  made  out  in  evidence  any  case 
which  would  warrant  us  to  pronounce  a  decree  of  separa- 
tion." He  added,  that  "  the  Court  must  not  rashly  inter- 
fere to  sever  the  union  unless  the  pursuer  can  make  out  a 
case  of  personal  violence,  or  of  positive  insult,  a  kind  of 
treatment  which,  though  moral  rather  than  physical,  a 
Court  can  construe  as  equivalent  to  personal  violence. 
Now  in  this  proof  I  can  see  nothing  of  the  kind.  •  *  ♦ 
All  that  is  proved  is  that  he  abstained  from  conjugal  inter- 
course ;  that  he  abstained  even  from  conversation  with  her, 
and  that  he  did  not  wish  her  to  cultivate  the  society  of  her 
neighbours.  Now  are  these  enough  ?  Are  these  to  be  held 
such  personal  insults,  such  open  outrages  to  her  feelings,  as 
to  be  equivalent  in  a  court  of  law  to  personal  violence,  or  a 
case  of  the  kind  ?     I  think  not.^' 

The  appeal  was  brought  against  the  two  decrees  of  the 
ISth  of  June  J 1846,  and  the  ^th  o{  January,  1849. 


1850. 
Patkrson 
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Mr.  Rolt  and  Dr.  Harding  for  the  appellant : 
There  is  not  sufficient  in  this  case  to  warrant  a  judicial 

aentence  for  a  divorce. 

Lord  Brougham.  —  That  is  the  difficulty  which  has 

struck  my  mind.      If  every   all^ation  in  the  summons 

it  is  proved  under  the  hand  of  a  defender  himself,  that  he  is  never  to 
adhere,  from  that  time  and  thenceforward,  it  is  apprehended  that  the 
wife  is  not  hound  to  reside  in  the  house  with  her  husband,  slighted 
and  insulted  by  him  and  his  family  every  hour.  And  hence,  the  hus- 
band is  bound  to  provide  suitable  aliment  for  the  wife  in  a  separate 
residence." 
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could  be  proved  twenty  times  over,  I  do  not  think  thit 
there  would  be  anything  to  justify  a  divcn-oe.  I  sbooU 
like  to  hear  something  from  the  other  side  on  this  pdnt 

Mr.  Tk$mer  and  Mr.  Jndermm  for  the  respondent: 

The  law  of  Soothmd  differs  very  much  from  thehwof 
England  in  this  respect  Our  law  is,  as  Lord  Jeffreg  nd 
in  his  judgment  in  this  case,  much  more  strict  than  thekv 
ol  Scotland, 

(Lord  Brotigham. — ^There  is  not,  as  I  think,  any  dife> 
ence  between  the  two  laws  with  regard  to  a  case  of  tU 
kind,  though  there  is  so  with  respect  to  divorce  a  oiliciih 
As  to  that,  by  the  law  of  Scotland  marriage  is  a  dvil  ooa- 
tract,  dissoluble  by  a  Court  of  Justice,  whereas,  by  the  kw 
of  England^  it  is  indissoluble  except  by  Parliament.) 

There  is  one  other  difRerence,  and  that  difierence  jostifia 
the  decree  in  this  case.  In  Scotland  there  may  be  a  sep 
ration  where  conduct  of  the  sort  proved  here  hat  taka 
place,  and  where  there  is  no  reasonable  expectation  dMt 
the  parties  can  live  together,  still  more  where  one  cf 
them,  as  here  the  husband,  declares  that  he  or  she  will  not 
fulfil  the  duties  of  a  spouse.  Where  that  declaration  ii 
persisted  in  for  a  certain  period,  the  Scotdi  law  tieitf 
the  marriage  as  a  contract  that  can  never  be  performed, 
and  allows  of  a  divorce  a  mensA  et  thoro.  A  con- 
stant system  of  annoyance,  such  as  has  been  practised 
here,  rendering  it  impossible  that  the  parties  should  live 
together,  will  also  justify  a  demand  for  such  a  divoite. 
This  is  a  Scotch  contract,  and  must  therefore  be  govened 
by  Scotch  law.  The  case  of  Gordon  v.  Gordon  (A)  shouvs 
that,  under  circumstances  like  the  present,  the  Scotdi 
Courts  will  entertain  a  suit  for  a  divorce.  Letham  v. 
Letham  (e)  is  an  authority  to  the  same  effect     There  a 

(6)  Mor.  Diet.  vol.  vii.  p.  5902.      (c)  2  Shaw  &  DonL  284. 


CASES  IN  THE  HOUSE  OF  LORDS. 


818 


woman  was  brought  by  the  husband  into  the  house  where 
the  wife  resided,  and  was  delivered  of  a  child.  No  violence 
of  a  personal  kind  was  committed  by  the  husband,  and 
none  was  threatened ;  but  the  Court  felt  that,  under  such 
circumstances,  a  divorce  must  be  allowed.  Then  came  the 
case  of  Shand  v.  Shandy  where  the  Lord  Justice  Clerk 
thus  stated  the  principles  of  the  law  of  Scotland  (d): 
'*  I  can  never  accede  to  the  proposition  that  the  only 
ground  of  matrimonial  separation  must  rest  on  personal 
▼iolence.  That  is  not  the  law  of  the  country,  and  I  will 
venture  to  say  it  is  not  the  law  of  any  civilized  land.  A 
train  of  maltreatment  may  occur  in  the  married  state,  to  be 
viewed  and  weighed  according  to  the  stattia  of  the  parties 
in  society,  perfectly  sufficient  to  found  a  claim  of  judicial 
aeparatioii,  without  an  appeal  to  personal  violence.^  This 
in  answer  to  what  had  fallen,  in  his  judgment  in  that 
»   from   Lord   CringleHe,    who^    in  reply,    observed, 

I  did  not  maintain  that  nothing  but  personal  violence 
could  make  a  relevant  case  of  separation.  What  I  said 
was,  that  nothing  relevant  was  stated  here,  and  that  the 
general  allegations  were  [qu.  not]  inconsistent  with  the 
absence  of  personal  violence." 

(Lord  Brougham, — Suppose  a  man  constantly  called  his 
virtuous  wife  a  strumpet,  saying  so  not  to  herself  alone, 
but  before  everybody.  As  far  as  suffering  was  concerned, 
be  had  better  kick  her ;  but  would  such  conduct  give  her  a 
right  to  sue  for  a  divorce  ?) 

It  might,  for  Bankton  says  (e),  *^  There  may  be  a 
divorce  on  account  of  the  husband^s  cruelty  or  maltreat- 
ment.^' There  has  been  maltreatment  here.  Besides,  in 
this  case,  there  has  also  been  that  negligence  and  that 
desertion  which  amount,  in  fact,  to  a  complete  abandon- 
ment of  the  conjugal  duties.    Fergussoriy  in  his  work  on 

id)  10  Shaw  &  Dttol.  384.  (e)  Bk.  i;  tit.  5.  8. 132. 
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oonsistorial  law,  thus  sums  up  the  law  of  Scotland  od  thk 
subject  (/).  *^  If  these  mutual  engagements  are  liroken  by 
personal  violence  and  barbarous  treatment,  committed  \sj 
either  spouse  against  the  other,  the  action  then  lies  propter 
scBvitiam^  He  will  not  go  through  the  instances.  **  For 
with  little  or  no  corporal  injury  inflicted  by  force,  in  the 
upper  classes  especially,  the  tyrannical  conduct  of  tk 
husband  has,  at  all  times,  in  some  though  rare  instancei, 
been  displayed  to  such  excess  even  by  mental  annoyance^ 
threats,  unjust  accusations,  restraints,  and  privations,  as  to 
authorize  the  injured  wife  to  have  recourse  for  redrew  to 
the  competent  tribunal  in  the  consistorial  department" 
Then  comes  the  case  of  Murray  v.  Murray  (y),  wUdi 
establishes,  most  decisively,  that  neither  adultery  oor  per- 
sonal violence  is  absolutely  necessary  to  constitute  a  ground 
for  a  divorce,  but  that  relief  may  be  given  in  that  ibm 
for  other  causes.  Mr.  Ferguason  thus  sums  up  the  &cti 
and  law  of  the  case.  He  says :  **  From  a  careful  perusal  of 
this  case,  it  does  not  appear  that,  in  this  case,  any  one  act 
of  personal  violence,  however  trifling,  was  established 
against  the  defender,  during  their  cohabitation  for  three 
years  and  a  half,  commencing  at  the  date  of  the  marriage^ 
and  extending  downwards  to  that  of  the  action  which  pro- 
duced the  decree  of  separation.  But  the  husband,  during 
all  this  space  of  time,  seems  to  have  been  himself  possessed, 
and  unceasingly  to  have  tormented  his  wife,  a  lady  of  high 
breeding  and  family,  and  of  unblemished  character,  with 
causeless  but  incurable  jealousy,  which  manifested  itself  in 
accusations  and  inquiries  of  the  most  injurious  description ; 
when  prosecuted,  he,  with  professions  of  penitence  and 
afi^ection,  instituted  a  counter  action  of  adherence  against 

(/)  Ferg.  CoDBt.  Law  of  Scot-     Law,  184,  and  the  facts  stated  in 
land,  p.  182.  the  ConBiBtorial  Records  of  I7i4, 

(g)  Referred  to  Ferg.  ConBt.     pp.  68  to  224. 
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the  lady.     But,  after  long  and  learned  debates  in  both  of         isso. 
these  cases,  a  decree,  in  terms  of  the  libel,  was  pronounced    ^   ""^^ 

^  ^ .  *  ^ATBRSON 

on  her  action  against  him  ;  and  she  was  simpliciier  assoil-  _  v. 
xied,  with  expenses  from  his  counter  process,  by  the  final 
judgments.'*'  That  case  is  exactly  one  of  the  kind  men- 
tioned. There. was  no  adultery  imputed,  there  was  no 
violence  charged,  but  there  was  that  which  was  destroying 
the  comfort  and  the  health  of  the  wife,  that  breaking  of  her 
heart  by  continued  unkindness ;  a  course  of  conduct  that 
rendered  the  performance  of  the  duties  of  the  husband  and 
wife  impossible,  and  which,  therefore,  the  Court  thought 
sufficient  to  justify  the  divorce.  That  case  alone  would  be 
sufficient  to  show  that,  by  the  law  of  Scotland^  the  remedy 
granted  in  this  instance  was  correct.  Erskine,  in  his 
Principles  of  the  Law  of  Scotland,  speaks  in  more  than 
one  place  of  the  separation  a  menaa  et  thoro  on  account  of 
other  causes  besides  those  of  adultery  and  violence.  Thus 
he  says  (A) :  "  By  our  law  neither  adultery  nor  wilful 
desertion  is  a  ground  which  must  necessarily  dissolve  mar- 
riage \^  as  if  desertion  might  dissolve  it,  though  not  neces- 
sarily so ;  "  they  are  only  handles  which  the  injured  party 
may  take  hold  of  to  be  free.^  And  again  he  says  (i)  :  "  By 
the  law  of  Scotland^  agreeable  to  the  rules  of  our  holy 
religion,  marriage  cannot  be  dissolved  till  death,  except  by 
divorce,  proceeding  either  upon  the  head  of  adultery, 
Matth.  xix.  8,  9;  Mark  x.  11,  or  of  wilful  desertion, 
1  Cor.  vii.  \5y  In  the  same  book  he  speaks  of  a  decree 
for  a  divorce  on  the  ground  of  desertion  for  four  years 
together  (/),  and  in  another  part  he  thus  treats  of  the  mat- 
ter (k)  :  "  If  the  husband  should  either  withdraw  from  his 
wife  or  turn  her  out  of  doors,  or,  if  continuing  in  family 
with  her,  he  should  by  severe  treatment  endanger  her  life, 

(h)  Bk.  1,  tit.  6,  8.  23.  0)  Priuciplei,Bk.  1,  tit.  6,  8.24. 

(tj   Id.  8.20.  (*)  W.i.  13. 
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the  Commissioners  will  authorize  a  separation  a  mensid 
thorOf  and  give  a  separate  alimony  to  the  wife,  suitabk  to 
her  husband's  estate,  fix)m  the  time  of  such  separatifla 
until  either  a  reconciliation  or  a  sentence  of  divoroe.^  In 
the  same  manner  Mr.  BeU^  in  his  ^*  Principles^  (Q,  treifti 
of  judicial  separation  as  proceeding  on  satisfactory  eri- 
dence  of  continued  annoyances  wearing  out  and  cochaustiiig 
the  party.  {Mr,  EoU  referred  to  the  case  of  Colquhoimi, 
Col^houn  (ft).)  That  case  cannot  be  supported  on  anj 
principle.  It  goes  the  extraordinary  length  of  declaring 
that  a  man  may  take  another  house,  different  from  that  in 
which  he  resides,  and  make  his  wife  live  there.  In  JMFi 
Principles(n)  that  case  is  thus  spoken  of:  *^  But  this  is  not 
a  settled  point,  and  the  power  is  very  questionable.'^  Here^ 
however,  the  case  is  still  strongs ;  for  in  addition  to  studied 
neglect  and  disrespect  before  all  the  fsmily  and  servants, 
there  is  in  the  correspondence  [he  referred  to  it]  tbe  dis- 
tinct declaration  of  the  appellant  that  he  will  not  ocdiafait 
with  his  wife. 

(Lord  Broiigham. — Nothing  could  give  me  a  more  as- 

(/)  S.  1540. 

(m)  March  7, 1804,  Morrs.  Diet.  vol.  zv.  voce  Hosband  and  Vift» 
append,  part  i.  case  5 : — 

Colquhoun  v.  Colquhoun, — Proceeding  by  a  wife  to  restrain  ber  hu- 
band  from  forcing  her  to  leave  her  hneband's  home  and  live  in  a 
separate  house  which  had  been  provided  for  her. 

The  majority  of  the  Judges  eaid,  "  It  is  only  where  the  wife  hu 
suffered  personal  injury  that  the  courts  of  law  will  interfere  with  the 
husband  in  the  regulation  of  hie  household.  The  more  delioate^ 
though  not  less  acute,  sufferings  of  the  mind,  come  not  within  the 
cognizance  of  any  earthly  tribunal.  By  the  law  of  Scotland  no  other 
remedy  is  pointed  out  for  this  case  but  a  chum  for  alimony  and  the 
right  of  suing  for  adherence,  which,  after  a  certain  period,  will  toini- 
nate  in  a  divorce  for  wilful  desertion." 

(fi)  S.  1542. 
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temptible  idea  of  the  man.  But  suppose  a  man  to  say, 
when  he  wants  a  settlement  of  his  pecuniary  difficulties, 
that  he  is  fond  of  a  woman,  and  when  he  has  got  the  settle- 
ment, suppose  him  to  insult  her,  and  to  treat  her  with  the 
greatest  neglect,  can  you  say  that  that  will  be  ground  for  a 
divorce  a  mensA  et  thoro  f) 

It  would  be  so  according  to  the  law  of  Sootlandj  though 
it  might  not  perhaps  be  so  according  to  the  law  o{  England. 
Here  we  have  to  do  with  the  Scotch  law,  whidi  allows  a 
divorce  of  this  kind  for  other  causes  besides  those  of  per- 
sonal violence  or  those  in  which  there  have  been  threats  of 
personal  violence.  Supposing,  therefore,  that  the  law  of 
England  will  not  grant  (whidi,  however,  is  not  admitted 
to  be  the  case)  any  divorce  to  a  wife  except  in  these  two 
cases,  still  it  is  contended  that  no  such  restriction  exists  in 
the  law  of  Scotland ;  but  that,  where  there  has  been,  as  in 
this  case,  great  neglect,  a  preference  of  the  sister^s  society 
to  the  wife's,  disrespectful  treatment  of  the  wife  before  the 
servants,  and  finally,  the  distinct  and  express  declaration, 
more  than  once  repeated,  that  the  husband  will  not  live 
with  the  wife,  or  treat  her  as  a  husband  is  bound  to  do,  the 
law  of  Scotland  will  grant  a  div(»rce  a  mensd  et  thoro,  and 
will  assign  the  wife  alimony ;  and  therefore  the  decree  in  the 
present  case  must  be  sustained. 


1850. 

Patsrson 
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Lord  Brougham: 

My  Lords,  in  this  case  I  wish  very  much  to  have  the 
benefit  of  hearing  Dr.  Harding  upon  one  point.  I  am 
quite  clear  that  this  decree  of  the  Court  below  cannot  stand 
in  its  present  form.  I  have  no  doubt  whatever  about  that, 
but  it  may  be  well  to  hear  Dr.  Harding  upon  the  point  I 
shall  mention. 

This  is  a  very  important  case  in  point  of  principle ;  and 
although  I  shall,  as  at  present  advised,  move  your  Lord- 
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ships  to  reverse  the  interlocutor  complained  of,  yet  T  am  bj 
no  means  prepared  to  set  up  the  interlocutor  of  Lord  Ctm- 
ninghame^  dismissing  the  suit  upon  the  ground  that  by  the 
law  of  Scotlnndy  as  well  as  by  the  law  of  England^  the 
ground  of  the  remedy  is  confined  to  a  case  of  personal  vio- 
lence. That  is  not  the  opinion  that  I  have  either  of  the 
law  of  Scotland  or  of  the  law  of  England.  I  think  it 
must  be  such  maltreatment  generally,  such  cruelty  of  con- 
duct, not  confined  to  mere  battery  or  assault,  or  threats  of 
battery  or  assault,  but  grossly  cruel  conduct  and  maltreit- 
ment,  and  which  may,  after  all,  in  the  cases  I  have  put,  be 
confined  merely  to  words,  may  rest  in  parole,  but  yet  may 
make  it  utterly  impossible  for  any  woman,  having  the  fied- 
ings  of  a  woman,  to  live  with  her  husband. 

I  must,  therefore,  take  care  that  your  Lordships  do  not, 
in  reversing  the  ultimate  decision  of  the  Court  below,  set 
up  the  erroneous  interlocutor  of  the  Lord  Ordinary.  I 
shall,  when  I  move  the  judgment,  state  the  grounds  of  my 
opinion ;  and  I  do  not  now  feel  that  it  will  be  necessary  to 
call  upon  Mr.  Rolt  for  a  reply.  But  in  the  mean  time,  I 
should  wish  to  have  the  benefit  of  Dr.  Harding*8  observa- 
tions, confined  to  one  point,  namely,  how  far  the  law  of 
England  is,  as  I  have  stated  my  impression  of  it,  not 
strictly  confined  to  the  case  of  actual  corporal  violence,  or 
threats  of  corporal  violence,  but  extending  to  cases  of  other 
maltreatment  of  so  gross  and  grievous  a  nature  as  to  make 
it  impossible  for  any  woman  to  live  with  her  husband.  I  do 
not  know  that  the  husband  might  not  have  the  same  remedy 
reciprocally  against  the  wife ;  but  into  that  question  it  ia 
unnecessary  now  to  go. 

Dr.  Harding, — I  am  afraid,  my  Lord,  that  I  shall  be 
hardly  able  to  establish  the  point  that  bodily  violence  is 
indispensably  necessary  in  England  to  make  a  ground  far 
divorce. 
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Lord  Brougham. — Then  I  shall  not  trouble  you.  If  you 
were  able  to  establish  that  point,  it  would  lead  me  to  re- 
consider Lord  Cunninghamea  interlocutor.  I  am  con- 
vinced that  the  law  is  nearly,  if  not  altogether,  the  same  in 
the  two  countries.  We  have  not  gone  so  far  here  in  any 
one  case  as  they  have  gone  in  one  or  two  cases  in  Scotland ; 
but  I  am  confident,  if  you  examine  it,  there  will  not  be 
found  any  very  material  difference  between  the  two  systems. 

Dr.  Harding. —  Danger  to  life  and  health  may  be  a 
ground  in  Doctors'  Commons:  health  and  life  may  be 
endangered  without  bodily  violence. 

Lord  Brougham,  — Would  not  you  go  a  step  further 
and  say,  suppose  a  man  were  constantly  charging  his  wife 
with  divers  offences  against  morality ;  suppose  even  worse 
than  that,  he  charged  her  with  theft,  with  attempts  to 
murder  him,  with  adultery,  with  fornication,  in  short,  with 
every  sort  of  criminal  as  well  as  grossly  immoral  conduct, 
and  that  there  was  not  the  shadow  of  a  foundation  for 
those  charges,  that  they  were  only  the  result  of  a  determi- 
nation to  wear  her  out  and  to  ^^  break  her  heart,^  according 
to  the  expressive  phrase  used  by  Mr.  Turner  (but  which  I 
do  not  think  applies  in  this  case),  accompanied  with  decla- 
rations that  he  would  see  the  end  of  her,  not  by  killing  her^ 
but  by  making  her  a  broken-hearted  woman,  should  you  say 
that  there  would  be  ground  for  a  divorce  of  this  sort  ?  I 
should  say  that  it  would  be  utterly  impossible  for  a  woman 
to  live  with  a  man  under  such  circumstances,  for  no  pro- 
mise of  amendment  could  be  at  all  relied  upon  by  your 
Lordships  or  any  Court  in  such  a  case.  I  admit,  however, 
there  is  no  case,  as  far  as  I  know,  that  comes  up  to  this 
point.  Then  as  to  costs ;  it  is  not  in  Doctors^  Commons 
the  same  when  the  wife  sues  as  when  the  husband  sues ;  for 
in  the  latter  case  he  must  pay  the  expenses  of  the  wife's 
defence  and  also  of  the  wife's  appeal  against  the  judgment. 


1S50. 
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Mr.  Anderson. — Perhaps  your  Lordship  will  say  notlung 
upon  that  point  noW|  because  there  may  be  a  question  here, 
as  to  whether  or  no  (as  in  several  cases  the  Courts  hafe 
held)  there  is  an3rthing  like  a  probable  case. 

Lord  Brougham, — Is  that  the  rule  in  Scotland  f 

Mr.  Afufer«on.— Yes,  my  Lord. 

Lord  Brougham. — I  will  save  that  point 

On  the  following  morning  Dr.  Harding  appeared  at  die 
bar  of  the  House,  and  said :  There  is  no  code,  or  canon, 
or  statute  regulating  the  law  of  separation  by  reason  of 
cruelty.  That  law  is  only  to  be  collected  from  the  deci- 
sions. The  infliction,  or  immediate  menace  or  apprdien- 
sion  of  bodily  violence,  or  danger  to  life,  limb,  or  health, 
at  least  what  Would  amount  to  an  assault  at  law,  has  always 
been  held  necessary  to  establish  a  case  of  cruelty  by  the 
English  ecclesiastical  Courts,  and  it  is  said  (o)  to  be  their 
*^  duty  and  inclination  to  keep  the  rule  extremely  strict^ 
This  is  the  result  to  be  collected  from  the  judicial  state- 
ments made  in  the  cases  of  Evans  v.  Evans  (p) ;  Ofioer  v. 
Oliver  {q) ;  Harris  v.  Harris  (r),  where  the  phrase  used  is 
^^ something  which  renders  cohabitation  unsafe;^  IFes^ 
meath  v.  Westmeath  {s)y  wliere  the  ground  of  sudi  a 
divorce  is  stated  to  be  '^  the  reasonable  apprehension  of  per- 
sonal injury,*^  and  Neeld  v.  Neeld{t)j  where  it  was  hdd 
that  an  interdict  of  intercourse  with  her  family  is  not 
cruelty  to  a  wife,  and  where  the  Judge  said,  *'  Short  of 
personal  violence,  or  reasonable  apprehension  of  it,  I  have 
no  authority  to  interfere.'"  The  proof  in  the  present  caK 
does  not  in  any  way  come  up  to  any  of  the  limits  here 


(o)  1  Hagg.  Cons.  R.  37. 

{p)  Id,  37—39. 

(q)  Id,  364. 

(r)  2  Hagg.  Cons.  R.  149; 


2Phill.  111. 
(«)  2  Hagg.  Ecc.  R.  Sapp.  72. 
(0  4  Hagg.  Ecc.  R.  269»  270. 
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assigned  to  the  jurisdiction  of  the  Court  in  granting  a 
divorce. 

Lord  Brougham. — My  Lords,  this  case  is  one  of  con- 
siderable importance,  and  of  a  somewhat  novel  nature, 
either  in  Scotland  or  in  this  country.  I  therefore  requested 
the  learned  civilian  (Dr.  Harding)  who  has  just  addressed 
your  Lordships,  to  speak  to  one  point,  and  he  has  been  of 
great  service  to  us  in  throwing  light  upon  the  state  of  the 
English  law,  particularly  of  the  civil  law  administered  in 
the  consistorial  Courts.  I  shall  postpone  moving  the  judg- 
Hient  of  the  House  until  the  close  of  the  day. 

The  arguments  in  another  case  were  then  proceeded  with, 
and  at  the  close  of  the  day 
Lord  Brougham  said : 

My  Lords,  this  case  comes  by  appeal  against  two  interlo- 
cutors of  the  Court  of  Session,  one  of  which  altered  the 
interlocutor  of  the  Lord  Ordinary  and  remitted  the  case  to 
him  to  proceed  and  take  proof,  he  having  decided  against 
the  relevancy  of  the  summons  and  against  going  further, 
and  having  dismissed  the  suit.  I  shall  presently  state  in 
what  way  I  differ  from  the  view  taken  by  his  Lordship. 
The  other  interlocutor  is  that  which  was  pronounced  by  the 
Court,  after  the  case  had  been  remitted  to  the  Lord  Ordi- 
nary with  instructions  to  proceed,  and  after  the  proofs  had 
thereupon  been  taken  by  his  Lordship  and  reported  to  the 
Court.  The  Court  decreed  for  the  remedy  prayed,  and 
not  only  ordered  a  separation  a  mensA  et  thoro^  in  terms 
between  the  parties  as  prayed,  but  likewise  postponed  the 
consideration  of  the  question  of  alimony  to  follow  upon  that 
decree  of  separation,  until  an  account  should  have  been 
taken  of  the  means  of  the  defender,  the  present  appellant, 
to  pay  that  alimony.  These  two  interlocutors  are  appealed 
from,  and  it  is  now  for  your  Lordships,  after  having  heard  the 
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case  argued  at  the  bar  fully  for  the  respondent,  not  so  fully 
for  the  appellant,  in  consequence  of  my  wishing  to  hnr 
what  could  be  said  in  support  of  the  decisicm  below,  and 
after  having  had  the  assistance  of  the  learned  civilian,  who 
also  appeared  for  the  appellant,  on  the  bearing  of  the  Eng- 
lish law  on  questions  of  this  kind,  it  is  now  for  your  Lord- 
ships finally  to  dispose  of  the  casa 

I  agree  with  the  learned  Judges  of  the  Court  below,  if  on 
no  other  matter  in  the  cause,  at  least  in  this,  that  the  case 
is  of  a  somewhat  novel  description.  I  have  never  known, 
either  in  English  or  Scotch  judicature,  any  one  at  all  simi- 
lar to  it.  I  also  agree  with  the  learned  Judges,  that  it 
presents  features  of  a  painful  aspect,  and  shows,  in  a  some- 
what repulsive  form,  the  conduct  of  one  of  the  parties,  in 
extenuation  of  which,  however,  there  is  not  a  little  to  be 
urged. 

It  appears  that  Mr.  Pateraon^  having  been  laid  under 
obligations  to  Mr,  Russell  of  a  pecuniary  nature,  had,  in  the 
course  of  the  communications  which  took  place  in  conse- 
quence of  his  embarrassments,  become  attached,  or  at  least 
appeared  to  be  attached,  to  Miss  Elizabeth  Rusaell^  the 
*  daughter  of  his  benefactor ;  that  he  proposed  marriage  to  her, 
and  having  gained  her  affections,  was  accepted  by  the  family 
as  a  husband  ;  that  the  marriage  was  solemnized ;  that  it  was 
consummated,  and  that  they  lived  together  as  man  and 
wife  for  somewhere  about  four  months.     It  appears  thai 
some  degree  of  disgust,  or  at  least  great  coldness  almost 
amounting  to  a  dislike,  arose  in  the  mind  of  the  husband 
very  soon  after  the  marriage.     If  we  take  his  own  word  fior 
it,  as  given  in  a  letter  to  his  father-in-law,  we  find  that  be 
had,  even  before  the  marriage  was  solemnized,  bq^  to 
entertain  feelings  towards  his  future  wife  very  difierent 
from  those  with  which  he  had  presented  himself  before  her 
when  he  sought  her  hand ;  that  he  looked  upon  the  oon- 
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teniplated  match  as  not  likely  to  give  him  happiness  or  even 
comfort,  and  that  he  nevertheless,  instead  of  frankly  dis- 
closing the  change  which  had  thus  taken  place  in  his  mind ; 
instead  of  letting  the  father  know  that  he  no  longer 
expected  happiness  from  the  connection  which  he  had 
sought ;  instead  of  disclosing,  too,  that  it  could  no  longer 
conduce  to  the  happiness  of  his  wife ;  he  kept  all  this  to 
himself,  and  was  married.  In  explanation  of  what  cannot 
be  justified,  he  says  tliat  he  wished  to  see  the  father,  but  by 
accidental  circumstances  was  prevented  from  obtaining  an 
interview ;  as  if  there  was  no  paper  to  be  had  upon  which 
he  could  write,  or  as  if  it  was  a  matter  too  delicate  to  be 
committed  to  paper,  and  which  only  could  be  communi- 
cated personaUy.  He  makes  no  effort  to  save  this  unfortu- 
nate lady  from  the  misery  of  a  connection  which  he  knew 
must  lead  to  no  other  result ;  the  marriage  is  solemnized, 
and  the  parties  cohabit  for  four  months.  Then  begins  a 
separation  entirely  from  the  society  'of  his  wife ;  then 
begins  a  correspondence  with  the  father-in-law,  in  which  he 
attempts  to  explain  his  conduct;  he  further  makes  the 
assertion,  that  he  can  no  longer  endure  his  wife^s  society  ; 
avowing,  without  imputing  any  blame  to  her,  that  he  will 
never  again,  on  any  account,  be  induced  to  cohabit  with 
her,  but  must  for  ever  separate  himself  from  her.  He 
adds  many  other  expressions  respecting  the  misery  which 
he  feels,  the  state  of  low  spirits,  his  mental  depression,  for 
which,  though  he  possibly  may  be  the  object  of  pity,  yet  is 
he  certainly  greatly  to  blame,  because  he  most  imprudently 
brought  his  partner  as  well  as  himself  into  the  misery 
resulting  from  this  state ;  his  only  excuse  being,  that  he  was 
under  pecuniary  obligations  to  Mr.  Rtisaell,  and  did  not 
like  to  interrupt  an  intercourse,  which  he  found  gainful, 
by  breaking  ofl*  the  match,  and  in  all  probability,  also, 
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losing  the  source  of  those  accommodations  derived  from  the 
kindness  of  his  wife^s  father. 

Now  all  this  may  be  accounted  for,  though  it  cannot  be 
excused,  by  the  peculiarity  of  the  man^s  constitution,  and 
his  necessities  at  the  time ;  but  undoubtedly  be  alone  is  not 
the  only  victim  of  those  circumstances  and  (to  give  it  no 
harsher  name)  of  his  grossly  imprudent  conduct.     She  is 
the  victim,  also,  to  whom  no  blame  whatever,  even  for 
indiscretion,  can  be  imputed.     She  is  the  innocent  suflisrer 
in  this  case ;  and  with  respect  to  her,  the  feelings  of  tbe 
Court  below  appear  to  have  been  not  unnaturally,  I  maj 
say  almost  unavoidably,  awakened.     In  those  feelings  I 
heartily  concur.     But,  my  Lords,  a  judge  has  no  right  to 
indulge  his  feelings ;   no  right  to  entertain  any  feelings 
which  can,  in  any  the  slightest  degree,  affect  his  own  judg^ 
ment.     He  must  not  feel  for  one  party  or  the  other,  ooi^ 
know  any  desire  nor  any  sentiment,  except  a  fixed  resolik^^ 
tion  to  administer  justice,  sternly  and  unbendingly,  betwee^^ 
the  two;   justice  according  to  the  stem  and  unbendimn^ 
letter  of  the  law,  whose  organ  he  is. 

If  their  Lordships  in  the  Court  below  had  thus  viewed  the 
nature  of  the  judicial  office,  I  do  not  think  it  possible  dkMi 
we  should  have  read  the  opinion  of  three  of  the  four  learned 
judges  who  have  decided  this  cause,  as  we  now  read  them; 
and  I  do  not  think  it  would  have  been  possible  to  pro- 
nounce the  second  interlocutor  now  appealed  from.     Their 
speeches  contain  more  than  one  example  of  the  exaggented 
language  in  which  the  facts  of  the  case  are  stated.     I  need 
not  recur  to  them.     In  one  instance,  a  supposition  is  made, 
not  borne  out  by  any  one  part  either  of  the  proof  or  even 
of  the  allegations  in  the  summons  and  condescendence, 
clearly  showing  that  the  natural  feelings  of  the  very  learned 
judge  carried  him  away  in  his  comments  upon  the  cause* 
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But  I  have  now  the  task  of  dealing  with  the  foundations         i860. 
upon  which  this  judgment  must  rest,  and  of  stating,  with     p^.^!J^0N 
your  Lordships^  permission,  what  the  law  is,  in  order  to  ». 

show  that  the  Court  below  has  widely  departed  from  an 
accurate  view  of  it.     Personal  violence,  as  assault  upon  the 
person  of  the  woman ;  threats  of  violence,  which  induce  . 
the  fear  of  immediate  danger  to  her  person  ;  constraint  of 
her  person;  maltreatment  of  her  person,  so  as  to  injure  her 
health, — these  are,  both  by  the  law  of  Scotland  and  the  law 
of  England^  sufficient  grounds  of  divorce  a  mensd  et  tharo. 
Furthermore,  any  conduct  towards  the  wife  which  leads  to 
any  injury,  either  creating  danger  to  her  life  or  danger  to  her 
health,  that,  too,  must  be  taken  as  regarded  by  the  law  of 
Scotland  and  by  the  law  of  England  a  sufficient  ground  of 
divorce.     It  is  not  true,  as  the  learned  judges  have  stated  in 
the  Court  below,  that  the  law  o{  England  stops  short  at  per- 
sonal violence,  and  requires  either  actual  injury  to  the  person, 
or  a  threat  of  such  injury,  in  order  to  constitute  a  ground  of 
divorce.     Although  there  be  no  actual  violence  offered,  and 
DO   menace  of  violence  held  out,  the  wife  may  yet  obtain  a 
divorce  from  the  bed  and  board  of  her  husband,  if  he  shall, 
by  such  conduct  as  places  her  life,  or  even  only  her  health, 
m  jeopardy,  render  it  impossible  for  her  safely  to  consort 
any  longer  with  him  in  the  marriage  state.     How  far  the 
Conidstorial  Courts  of  England  could  go  beyond  that,  I  am 
not  prepared  to  say  ;  because,  when  I  find  it  laid  down  by 
that  most  learned  and  eloquent  judge.  Sir  William  Scott, 
something  short  of  personal  violence, — something  short  of 
even  menace  of  such  violence, — may  be  sufficient  ground 
for  divorce ;  yet  when  he  goes  forward  to  state  what  cruelty 
short  of  that  may  be  sufficient,  he  appears  almost  to  con- 
sider  that  injury  to  the  life  or  health, — ^in  short,  some 
grievous  bodily  injury,  either  mflicted  or  immediately  ap- 
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1850.         proaching  from  the  party'^s  conduct,  is  necessary  to  sustain 
n.Jinl^.      the  divorce.     For  example,  in  Evans  v.  Evans  (ti),  he 
V.  says,  "  It  is  pleaded  that,  while  INIrs.  Ecans  was  in  a  very 

weak  and  sickly  state,  Mr.  Evans  accustomed  himself,  in 
the  most  unfeeling  and  cruel  manner,  to  distress  her  and 
increase  her  pain,  by  making  a  violent  noise  with  a  ham- 
mer close  to  her.  1  had  very  great  doubts,"  he  says 
^^  about  admitting  this  article.  I  admitted  it  upon  an  idtn 
suggested  naturally  enough  by  the  words,  that  this  gentle- 
man camCy  without  any  reason  whatever,  with  a  heavy, 
massive  instrument,  to  make  a  loud  noise  quite  close  to  the 
head  of  a  very  sickly  and  infirm  person.  I  do  not  believe 
that  it  could  have  entered  into  the  conception  of  the  most 
ingenious  person  in  this  Court  to  have  imagined  that  this 
meant  Mr.  Evans  making  a  very  slight  noise  only,  by 
cracking  almonds  with  a  hammer  in  an  adjoining  room.* 
And  in  another  part  of  the  case,  the  learned  judge  says 
that,  in  all  these  instances  (and  the  Court,  he  adds,  has 
never  yet  gone  beyond  it),  there  has  been  an  ingredient  in 
the  alleged  cruelty,  an  actual  danger  to  either  life  or 
health,  or  something  which  tended  to  endanger  the  health, 
as  a  parcel  of  the  cruelty.  He  says,  in  page  37,  "  What 
is  cruelty  ?  In  the  present  case,  it  is  hardly  necessary  for 
me  to  define  it ;  because  the  facts  here  complained  of  are 
such  as  fall  within  the  most  restricted  definition  of  crueltv : 
they  affect  not  only  the  comfort,  but  they  affect  the  health 
and  even  the  life  of  the  party.  I  shall,  therefore,  decline 
the  task  of  laying  down  a  direct  definition.  This,  how- 
ever, must  be  underst(X)d,  that  it  is  the  duty  of  courts,  and 
conscKjuently  the  inclination  of  courts,  to  keep  the  rule 
extremely  strict.  The  causes  must  be  grave  and  weighty, 
and  such  as  show  an  absolute  impossibility  that  the  duties 
of  the  married  life  can  be  discharged.     In  a  state  of  per- 

(u)   1  Haggard  CoDSiBt.  Rep.  69. 
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sonal  danger,  no  duties  can  be  discharged  ;  for  the  duty  of 
self-preservation  must  take  place  before  the  duties  of  mar- 
riage, which  are  secondary,  both  in  commencement  and  in 
obligation ;  but  what  falls  short  of  this  is  with  great  cau- 
tion to  be  admitted.  The  rule  of  per  qtwd  consortium 
amittitur  is  but  an  inadequate  test ;  for  it  still  remains  to 
be  inquired  what  conduct  ought  to  produce  that  effect, 
— whether  the  consortium  is  reasonably  lost,  and  whether 
the  party  quitting  has  not  too  hastily  abandoned  the  con- 
sortium ?  What  merely  wounds  the  ment§l  feelings  is  in 
few  cases  to  be  admitted,  when  they  are  not  accompanied 
with  bodily  injury,  either  actual  or  menaced.  Mere  aus- 
terity of  temper,  petulance  of  manners,  rudeness  of  lan- 
guage, a  want  of  civil  attention  and  accommodation,  even 
occasional  sallies  of  passion,  if  they  do  not  threaten  bodily 
harm,  do  not  amount  to  legal  cruelty  ;  they  are  high  moral 
offences  in  the  marriage  state,  undoubtedly  ;  not  innocent, 
surely,  in  any  state  of  life ;  but  still,  they  are  not  that 
cruelty  against  which  the  law  can  relieve.""  **  And  if  it  be 
complained  that,  by  this  inactivity  of  the  courts,  much 
injustice  may  be  suffered,  and  much  misery  produced,  the 
answer  is,  that  courts  of  justice  do  not  pretend  to  furnish 
cures  for  all  the  miseries  of  human  life.  They  redress  or 
punish  gross  violations  of  duty,  but  they  go  no  further ; 
they  cannot  make  men  virtuous  ;  and  as  the  happiness  of  the 
world  depends  upon  its  virtue,  there  may  be  much  unhap- 
piness  in  it  which  human  laws  cannot  undertake  to  remove/^ 
"  In  the  older  cases  of  this  sort,**  he  says,  "  which  I  have 
had  an  opportunity  of  looking  into,  I  have  observed  that 
the  danger  of  life,  limb,  or  health,  is  usually  inserted  as  the 
ground  upon  which  the  Court  has  proceeded  to  a  separa- 
tion. This  doctrine  has  been  repeatedly  applied  by  the  Court 
in  the  cases  that  have  been  cited.  The  Court  has  never  been 
driven  off  this  ground.    It  has  been  always  jealous  pf  the 
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inconvenience  of  departing  from  it,  and  I  have  heard  nooDe 
case  cited  in  which  the  Court  has  granted  a  divorce  without 
proof  given  of  a  reasonable  apprehension  of  bodily  hurt." 
The  cases  to  which  I  have  been  referred  by  the  learning 
of  Dr.  Harding  lead  me  to  this  general  conclusion,  that  the 
matter  rests  now  upon  the  decision,  as  far  as  the  authorities 
go,  in  Evans  v.  Evana^  and  on  that  portion  of  it  which  I 
have  now  read.  Negatively  we  may  say  there  is  no  case 
which,  in  decision,  goes  further  than  Sir  William  Seatt 
does  there ;  bpt  nevertheless,  there  is  so  much  dtcftmi,—- 
there  are  so  many  opinions,  or  inclinations  of  opinion,  ven- 
tilated, which  have  a  tendency  to  go  further, — that  if  a 
case  were  to  arise,  such  as  that  which  the  ingenuity  of  some 
of  the  learned  judges  in  Scotland  supposed,  I  have  very 
little  doubt  that  we  should  find  the  rule  considerably  ex- 
tended ;  and  that  that  which  only  now  rests  upon  opinions, 
more  or  less  distinctly  expressed  in  the  shape  of  cKcto, 
would  assume  the  form  ultimately  of  decision;  namdy, 
that  if  the  husband,  without  any  violence  or  threat  of  vio- 
lence to  the  wife, — without  any  maltreatment  endangering 
life  or  health,  or  leading  to  an  apprehension  of  danger  to 
life  or  health, — were  to  exercise  mere  tyranny,  to  utter 
constant  insults,  vituperation,  scornful  language,  charges  of 
gross  offences  (utterly  groundless),  charges  of  this  kind 
made  before  her  family,  her  children,  her  relations,  her 
friends,  her  servants,  insulting  her  in  the  face  of  the  world, 
and  of  her  own  domestics,  calling  upon  them  (which  is  one 
of  the  cases  put  below)  to  join  in  those  insults,  and  to 
treat  her  with  contumely  and  with  scorn,-— if  such  a  case 
were  to  be  made  out,  or  even  short  of  such  a  case,  vis.  in- 
jurious treatment,  which  would  make  the  married  state 
impossible  to  be  endured,  rendering  life  itself  almost  un- 
bearable, then  I  think  the  probability  is  very  high  that  the 
Consistory  Courts  of  this  country  would  so  far  relax  the 
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rigour  of  their  negative  rule,  at  present  somewhat  vague, 
as  to  extend  the  remedy  of  a  divorce  a  mensd  et  thoroy  to 
a  case  such  as  I  have  put. 

Nevertheless,  how  can  I,  as  some  of  the  learned  Judges 
below  have  done,  conclude  at  once,  even  from  assuming  the 
existing  law  to  cover  such  a  case,  that  therefore,  in  the  case 
at  Bar,  the  remedy  is  competent  merely  because  circum- 
stances have  been  figured  in  which  it  would  be  competent 
when  none  of  these  circumstances  is  here  to  be  found 
proved,  or  even  alleged.  Let  us,  however,  look  to  the  law 
of  Scotland^  for  it  is  by  no  means  clear  that  even  now  the 
law  of  Scotland  takes  so  strict  a  view  of  this  subject  as  the 
English  law.  Let  us  examine,  therefore,  the  authorities  of 
that  law,  which  must  decide  the  present  case,  supposing  the 
facts  to  exist.  And,  first,  with  respect  to  the  text- writers, 
I  need  hardly  speak  of  them,  for  the  authority  cited  by 
Mr.  Anderson  of  Bankton  is  really  exceedingly  vague,  and 
appears  to  throw  very  little  light  upon  the  subject.  He 
says,  in  book  i.,  title  5,  s.  132,  <<  There  may  be  divorce 
upon  account  of  the  husband's  cruelty  or  maltreatment.^ 
Now  it  depends  upon  what  is  meant  by  ^^  cruelty  or  mal- 
treatment," whether  this  passage  applies  to  the  case  at  all  or 
not.  The  expression  may  be  confined  in  the  writer's  eye  to 
physical  maltreatment,  to  injuries  to  the  person^  or  threats 
of  such  injuries ;  in  which  case  the  authority  would  have  no 
bearing  whatever  upon  the  present  appeal. 

Then  Mr.  Erskine  is  cited.  He  says,  "  As  it  is  the 
wife^s  duty  to  live  in  family  with  her  husband,  he  cannot 
be  compelled  to  maintain  her  in  a  separate  house ;  yet,  if  he 
should  either  abandon  his  family,  or  turn  his  wife  out  of 
doors,  or  by  barbarous  treatment  endanger  her  life,  or  even 
ofier  such  indignities  to  her  person  as  must  render  her  con- 
dition quite  uncomfortable,  the  Judge  will,  on  proper 
proof,   authorize  a  separation  a  mensA  et  thoro"     This 
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proves  very  little;  for  ^'indignities  to  her  person'^  maj 
mean  such  indignities  as  we  call  here  personal  violenoe,  or 
threat  of  immediate  violence.  If,  on  the  other  hand,  are 
meant  only  indignities  of  language,  or  of  not  assockdng 
with  her,  or  of  leaving  her  in  a  room  by  herself  and  nol 
speaking  to  her,  indignities  which  render  her  life  uncnm- 
fortable,  then  I  can  only  say  that  this  is  not  the  law  laid 
down  in  any  of  the  cases  save  perhaps  one, — that  of  tb^ 
Duke  and  Duchess  of  Gordon^  and  which  I  take  to  b^ 
already  unsustainable  as  law  in  Scotland. 

Then  comes  the  authority  of  a  very  able  text-writer,  Mr* 
Belli  who  in  his  ^' Principles^*  (v)  has  said  that  judicial 
separation  may  take  place  if  life  is  endangered,  or,  on  ^'fiur 
and  reasonable  ground  of  apprehension  of  personal  videnoe,** 
or,  from  '^  continued  annoyance,  wearing  out  and  exhauitr 
ing  the  party."^    Now  that  is  abundantly  vague.     Cleariy, 
no  continued    annoyance   without    threats,   and    without 
making  it  utterly  impossible  for  the  woman  to  live  with 
and  endure  the  society  of  her  husband,  no  annoyance  of  an 
ordinary  kind,  however  continued,  can,  even  by  the  autbi^ 
rities  of  the  law  of  Scotland,  be  maintained  as  a  sufficient 
ground  for  divorce. 

Next  we  have  Mr.  BeWa  "  Illustrations^  (w),  in  whkh 
he  refers  to  one  or  two  cases,  and  among  others  to  that  of 
Colquhoun  v.  Colquhoun  (x),  where  the  Court  actually 
found  that  the  husband  had  a  right  to  make  the  ¥dfe  qidt 
his  house  and  repair  to  another  which  he  had  prepared  far 
her  reception,  a  thing  to  be  very  much  kept  in  view  here^ 
when  we  find  that  this  case  has  been  mainly  decided  on  the 
ground  that  the  husband  did  not  frequent  his  wife's  societj, 
but  made  her  live  in  a  different  part  of  the  same  house. 

(r)  S.  1540.  {x)  Mor.  Diet.  vol.  zv.ajip.  «oc« 

{w)  Vol.  ii.  tit.  Judicial  Separa-  Hunb.  &  Wife,  pt.  i.  case  5,  p.  10. 
tion. 
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We  have  now  to  consider  the  cases,  and  that  of  the 
Duke  of  Gordon(y)  in  the  first  place.  Can  any  man  pretend 
that  it  is  the  law  of  Scotland  at  this  day  (certainly  the 
Judges  themselves  do  not  so  state  it),  that  the  following  is 
a  sufficient  ground  of  separation  a  mensa  et  thoro  ?  ^^  Re- 
fusing to  allow  the  wife  money  for  her  necessary  uses,  such 
as  purchasing  mourning  at  the  Queen^s  death ;  debarring 
her  from  superintending  the  education  of  her  children, 
especially  her  daughters,  when  young ;  shutting  the  doors 
of  his  lodging,  and  keeping  her  out  at  night,  and  thrusting 
away  the  coachman  for  opening  the  same.***  Clearly,  all 
these  form  no  ground  of  separation ;  no  one  can  contend  it ; 
and  the  learned  judges  did  not  contend  it :  therefore  the 
case  of  the  Duke  and  Duchess  of  Gordon,  if  it  proves  any- 
thing, proves  a  great  deal  too  much,  and  I  take  upon  me 
to  say,  that  if  the  decision  went  upon  the  ground  stated,  it 
is  not  now  law.  To  be  sure,  there  follows  in  the  report  a 
very  material  addition  to  the  facts,  an  addition  upon  which 
the  case  must  have  proceeded,  and  without  which  it  never 
could  have  been  rightly  pronounced, — I  mean  the  Inter- 
locutor overruling  the  judgment  of  the  Commissaries  and 
directing  the  cause  to  go  on.  ^^  His  scandalous  and 
familiar  converse,"  it  is  stated,  "  with  one  Mrs.  Needham, 
her  waiting- woman,  and  protecting  her  after  the  Duchess  had 
discharged  her  the  house.'*'*  ^'  Scandalous  and  familiar  con- 
verse*"  can  only  mean  one  thing— can  only  mean  illegal 
connection  with  that  woman.  I  have  no  manner  of  doubt 
that  the  Court  thought  so,  and  that  the  case  turned  upon 
this  material  circumstance. 

There  are  one  or  two  other  cases  relied  upon  :  Letham  v. 
Letham  (z)  is  one, — "  maltreatment  and  adultery.'^     Now 
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what  does  the  Lord  Ordinary  say  as  reported  there? 
**  That  during  the  dependence  of  the  action  of  alimat 
brought  by  the  respondent,  the  representer  raised  a  counter 
action  of  adherence,  and  that  those  actions,  upon  his  own 
motion,  were  conjoined,  and  therefore  finds  it  unnecesasry 
to  determine  whether  the  action  of  aliment  was  oompeteDt 
Finds  that  a  maid-servant,  with  whom  the  representer  had 
had  a  criminal  intercourse,  was  allowed  to  continue  in 
family  with  him  at  the  time  of  his  marriage,  and  that  ifier 
the  respondent,  on  knowing  the  fact,  had  justifiably  with- 
drawn from  his  society,  the  same  person  was  retained  in 
his  family,  or  was  brought  back  to  it ;  and  finds  that  the 
gross  dereliction  of  his  duties  as  a  husband  entitled  the 
respondent  to  withdraw  finally  from  his  society.^  I  take  it 
to  be  clear,  then,  that  the  Court  proceeded  upon  the  fadief 
that  the  adultery  existing  before  the  marriage  inured  after- 
wards ;  that  it  was  continued,  by  his  keeping  the  adultereM^ 
the  servant,  in  the  house  with  his  wife. 

As  for  the  case  of  Shand  v.  Shandy  which  is  the  only 
other  having  any  bearing  upon  the  present,  I  find  that  the 
point  there  decided  is  foreign  to  this  question.  Indeed  the 
case  was  not  stated  by  Mr.  Turner  in  any  other  way  then, 
because  of  the  dictum.  A  case  of  constant  maltreatment  is 
said  to  have  been  alleged  upon  the  record ;  but,  let  it  be 
observed,  that  we  are  left  wholly  without  any  detail,  any 
specification  of  the  particulars  of  which  that  constant  mil- 
treatment  was  stated,  to  consist.  Accordingly,  the  cue 
seems  to  be  adduced  only  for  the  dictum  of  the  Laid 
Justice  Clerk,  who  says  (a),  ^^  I  never  dreamt  that  we  were 
now  to  go  into  all  this  mass  of  correspondence :  we  are  not 
in  a  concluded  cause ;  no  proof  has  yet  been  allowed,  and  in 
the  mean  time  I  shall  reserve  my  opinion  upon  the  merits 
and  bearings  of  the  evidence,  into  which  I  will  not  enter  at 

(a)  10  Shaw  &  Dunlup,  384. 
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present.  But  I  never  can  accede  to  the  proposition  that 
the  only  legal  ground  of  matrimonial  separation  must  rest 
on  personal  violence.  That  is  not  the  law  of  the  country, 
and  I  will  venture  to  say  it  is  not  the  law  of  any  civilized 
land.  A  train  of  maltreatment  may  occur  in  the  married 
state,  to  be  viewed  and  weighed  according  to  the  status  of 
the  parties  in  society.^  And  he  then  says  that  she  is  not 
**  to  be  precluded  from  her  entire  proof  when  the  treatment 
becomes  unbearable.^  This  case,  therefore,  really  proves 
nothing,  except  the  opinion  of  the  learned  Judge  that  the 
law  of  Scotland  does  not  require,  and  I  do  not  say  that  it 
requires,  proof  of  actual  personal  violence,  or  even  threats 
of  its  immediate  infliction. 

But  then,  my  Lords,  the  question  is,  whether  the  facts 
before  us  bear  us  out  in  saying  that  the  case  at  bar  comes 
up  to  the  cases  put  by  the  learned  Judges,  and  upoq  which 
their  opinion  seems  entirely  to  have  turned.  When  Lord 
Jeffrey  puts  a  case  which  he  imagines,  for  the  purpose  of 
showing  that  not  merely  violence,  but  things  far  short  of 
violence,  will  justify  the  Court  in  pronouncing  a  separa^ 
tion ;  such  as  the  holding  her  up  to  scorn  before  her  own 
servants,  ordering  her  servants  not  only  to  disobey  her,  but 
to  join  in  the  chorus  of  hissing  against  their  mistress,  his 
wife,  the  mother  of  his  children,  at  the  head  of  his  family  ; 
when  Lord  Jeffrey  puts  that  as  a  case,  I  have  only  to 
answer  it  by  saying  that  it  is  a  very  good  case  to  support  a 
proposition  which  I  do  not  deny,  viz.,  that  it  is  not  neces- 
sary there  should  be  personal  violence  to  constitute  a  ground 
for  divorce.  But  it  is  anything  rather  than  a  confirmation 
of  the  judgment  here  pronounced ;  because  it  is  enough  to 
say,  not  only  that  the  two  cases  are  not  identical,  or  even 
similar,  they  are  actually  different.  This  is  nothing  like 
that  case.  What  have  we  here  ?  Withdrawing  from  her 
society,  coldness  towards  herj  leaving  her  apartment,  telling 
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her  father  that  he  will  on  no  account  ever  renew  his  cohabi- 
tation with  her,  stating  that  he  is  wretched  in  oonsequenoe 
of  his  marriage, — all  things  very  painful  to  the  feelings  of 
the  woman,  all  things  very  unhappy  for  the  man,  but  any- 
thing rather  than  those  things  which  Lord  Jeffrey  supposes 
in  the  case  put,  and  which,  with  others  of  a  like  kind, 
appear  to  have  been  working  more  or  less  in  the  minds  of 
the  learned  Judges  during  all  the  time  they  were  applying 
their  minds  to  the  consideration  of  the  facts  of  the  case 
before  them,  and  to  have  seduced,  as  it  were,  their  attention 
from  that  which  ought  alone  to  have  occupied  it, — ^the  facts 
proved  in  evidence  before  the  Court.  I  remember,  among 
other  things  in  the  evidence,  a  statement  that  he  walked  out 
very  much  with  his  sister;  that  he  was  frequently  seen  in 
her  company,  never  with  his  wife;  that  the  gardener 
observ^  the  sister  and  the  brother  together,  and  when  they 
saw  the  wife  coming  in  sight,  they  would  turn  round  so  as 
to  avoid  a  meeting.  Painful  to  the  wife  no  doubt  all  this; 
painful  that  he  should  prefer  his  sister^s  society  to  his  wife^s, 
but  anything  ratlier  than  such  cruelty  as  would  justify  a 
sentence  of  divorce.  As  for  the  lesser  matter  of  his  not 
going  to  church  with  her ;  his  even  not  allowing  her  to 
attend  divine  service ;  his  preventing  her  family  from  asso- 
ciating with  her;  and  his  giving  a  threat  to  the  father  that 
if  they  came  they  should  understand  it  must  be  at  their 
own  peril ;  of  course  all  this  might  be  very  improper  in  his 
circumstances,  considering  the  relations  of  the  parties ;  but 
it  is  anything  rather  than  the  cruelty  required  to  support 
an  application  for  divorce.  With  regard  to  the  treatment 
of  the  wife  before  the  servants,  he  says  distinctly,  and  it  is 
not  traversed  on  the  record,  it  is  not  even  denied  at  the  bar, 
that  during  all  this  time  he  remained  alienated  from  her 
and  suffering  from  his  own  depression  of  mind,  he  never 
used  a  single  spiteful,  or  violent,  or  scornful  expression 
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towards  her.  That  is  not  denied.  Nay,  it  is  asserted,  and 
no  such  expressions  are  proved.  Nor  is  there  anything  of 
the  kind  in  his  correspondence  with  the  father,  observing 
upon  the  state  of  his  feelings,  and  endeavouring,  I  think 
unsuccessfully,  to  excuse  his  own  previous  conduct.  It 
may  be  further  observed,  and  especially  with  reference  to 
the  cases  put  below  of  a  husband  calling  on  his  servants  to 
join  in  showing  disrespect  to  their  mistress,  that  the  evidence 
here  is  the  very  reverse.  It  is  proved  that  the  servants 
took  their  orders  from  her,  habitually  treating  her  as 
mistress  of  the  house,  always  with  her  husband'^s  knowledge 
and  assent,  sometimes  by  his  express  direction. 

Then,  my  Lords,  this  judgment,  being  of  a  nature  that 
the  law,  neither  of  the  one  part  of  the  island  nor  of  the  other, 
can  support,  what  remains  for  us  to  do  but  to  reverse  it, 
and  to  take  care  that,  in  the  reversal,  we  do  not  set  up  the 
first  interlocutor  of  the  Lord  Ordinary,  which  appears, 
erroneously,  to  lay  down  that  nothing  but  actual  personal 
violence  will  suffice  as  a  ground  of  divorce.  I  should  be 
sorry  that  such  a  view  of  the  law  of  Scotland  should  go 
forth,  as  implied  the  propriety  of  dismissing  the  action,  "  in 
respect  the  libel  is  laid  upon  a  series  of  insults  and  indig- 
nities said  to  have  been  offfered  by  the  defender  to  the 
pursuer,  unaccompanied  with  personal  violence,  or  any 
menace  thereof;  and  that,  without  an  allegation  to  that 
effect,  it  appears  to  be  settled  on  authorities,  which  the 
Lord  Ordinary  is  not  entitled  to  question,  that  a  libel  at 
the  instance  of  a  wife  against  a  husband,  founded  on  such 
averments  as  those  now  urged,  is  not  relevant."  That,  my 
Lords,  is  not  the  law  of  Scotland ;  it  is  not  the  law  of 
England ;  it  is  an  inaccurate  statement  of  the  law  in  both 
countries ;  though  I  will  not  say  that  the  law  of  Scotland^ 
as  far  as  decided  cases  go,  may  not  extend  somewhat  fur- 
ther than  our  laws  in  favour  of  the  remedy. 
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I  shall  propose  to  your  Lordships  this  course :  to  reverse 
the  interlocutor  appealed  against  of  the  18th  Januarffi 
I8469  in  so  far  as  it  remits  the  case  to  the  Lord  Ordinarir, 
with  instructions  to  open  the  record,  and  proceed  in  the 
cause ;  but  to  affirm  that  interlocutor  in  so  far  as  it  alten 
the  interlocutor  of  the  Lord  Ordinary,  with  respect  to  the 
grounds  of  his  dismissing  the  action.  It  will,  therefoie, 
stand  thus :  that  you,  giving  the  same  judgment  as  the 
Court  below  ought  to  have  given,  alter  the  interlocutor  of 
the  Lord  Ordinary  in  respect  of  the  restricted  view  which 
he  takes  of  the  grounds  of  a  sentence  of  divorce;  but 
affirm  the  interlocutor  of  the  Lord  Ordinary  in  so  far  as, 
independently  of  those  reasons,  it  dismisses  the  suit.  Then, 
in  respect  of  the  ultimate  decision  of  the  Court  below,  the 
second  interlocutor  appealed  from,  of  the  24th  January^ 
1849,  which  grants  a  ^^  remit  to  the  auditor  to  tax  the 
account  of  expenses  and  to  report,  and  before  answer  as  to 
the  question  of  aliment,  ordains  the  defender  within  four- 
teen days  to  give  in  a  special  condescendence  of  the  amount 
of  his  means  and  estate,^  that  must  be  reversed  alto* 
gether. 

In  thus  moving  your  Lordships,  I  must  add,  that  I  sin- 
cerely lament  the  unfortunate  fate  of  this  lady  to  be  wedded 
to  such  a  life.  I  view,  with  a  disposition  charitably  to 
extenuate,  if  I  could  justly,  the  conduct  of  Mr.  Paiermm- 
He  appears  to  have  been  led  on,  from  one  thing  to  another, 
without  due  reflection  upon  the  necessary  consequences  of 
what  he  was  doing.  From  his  pecuniary  circumstances, 
coupled  with  the  attachment  which  he  seems  for  a  moment 
to  have  formed  for  Miss  Russell,  he  appears  to  have  been 
drawn  into  a  course  of  proceeding  which  is  wholly  inde- 
fensible, of  which  he  must  in  part  pay  the  penalty,  but 
from  which  tlie  wife,  the  more  innocent  party,  must  be  still 
made  a  sufferer. 


CASES  IN  THE  HOUSE  OF  LORDS. 


387 


With  these  observations,  I  move  your  Lordships  to 
reverse  the  one  interlocutor  altogether,  and  to  alter  the 
other  interlocutor  in  the  way  I  have  stated. 

Mr.  Turner. — Before  your  Lordship  proceeds  to  put  the 
judgment  of  the  House,  you  will  be  aware  that  the  case  is 
a  peculiar  one  with  reference  to  costs.  Your  Lordship 
observes  the  nature  of  the  suit. 

Lord  Brougham, — We  cannot  give  her  the  costs  when 
she  sues  her  husband  and  fails. 

Mr.  Turner. — Ordinarily  speaking,  the  husband  pays  all 
the  costs  in  suits  of  this  description. 

Lord  Brougham. — In  Doctors'  Commons,  when  the  hus- 
band sues  he  pays  all  the  costs,  even  of  an  appeal  to  the 
Arches. 

Mr.  Turner. — So  it  is  in  Scotland. 

Lord  Brougham. — Dr.  Harding^  when  the  wife  fails  in 
an  attempt  to  obtain  a  separation  a  mensa  et  thoroy  do  you 
ever  allow  hier  costs  from  the  husband  who  succeeds  ? 

Dr.  Harding. — I  do  not  remember  a  case  of  any  appli- 
cation for  costs  in  such  a  case  being  made  to  the  Court, 
and  for  this  reason  :  in  Doctors'*  Commons,-  the  wife  takos 
care  to  get  her  costs  out  of  the  husband  de  die  in  diem. 

Lord  Brougham.^^Do  you  mean  when  she  sues  him  ? 

Dr.  Harding. — When  she  sues  him  for  a  divorce,  she 
may  do  so. 

Lord  Brougham. — When  she  sues  him  for  a  divorce, 
does  she  not  get  her  costs,  supposing  she  fails  ? 

Dr.  Harding. — She  does  not  make  an  application,  after 
having  failed. 

Lord  Brougham. — But  she  does  before  failing?  If  she 
succeeds,  of  course  she  will  get  costs ;  but  suppose  it 
remains  in  dubio  whether  she  may  succeed  or  not,  does  she 
then  get  her  costs  de  die  in  diem  ? 

Dr.  Harding. — Yes,  my  Lord,  I  believe  she  does,  if  she 
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chooses,  on  the  ground  that  she  has  nothing  of  her  owo,— 
that  she  has  not  wherewith  to  sue. 

Mr.  Turner, — That  is  more  strongly  the  rule  in  Scot- 
land.  In  this  case,  they  gave  the  costs  of  the  Court 
below  ;  but  if  your  Lordship  reverses  the  interlocutor,  ve 
shall  not  recover  those  costs. 

Lord  Brougham. — It  must  be  reversed,  with  the  excep- 
tion of  the  part  of  it  which  awards  her  her  costs ;  she  will, 
of  course,  get  no  costs  here. 

Mr-  Turner. — Probably  your  Lordship  will  reserve  the 
costs  of  the  appeal.  We  have  come  here  supporting  the 
judgment  of  the  Court  below. 

Lord  Brougham, — Yes,  but  here  the  respondent  never 
gets  costs  at  all  when  he  fails.  All  we  have  now  to  do  is,  to 
reverse  the  interlocutor  complained  of,  with  the  exoeptioii 
of  the  portion  of  it  which  allows  costs  to  the  wife  in  the 
Court  below. 

Mr.  Turner. — I  should  apprehend  that  your  Lordship 
would  look  at  this  question  of  costs  with  reference  to  wliat 
the  case  would  be  in  the  Privy  Council.  Supposing  the 
wife  had  succeeded  in  the  Court  below,  and  there  had  been 

*  

an  appeal  to  the  Privy  Council,  or  to  the  Delegates,  the 
course  of  the  case  there  would  have  been 

I^ord  Brougham, — There  is  a  peculiarity  in  that  juris- 
diction. We  there  give  costs  to  the  party  who  succeeds  in 
reversing ;  that  we  never  do  in  this  House;  our  rule  is  a 
jx^rfectly  peremptory  one. 

Mr.  Turner.  —  I  am  quite  aware  of  that,  my  Lord,  as  a 
general  rule  in  ordinary  appeals ;  but  the  present  is  almost 
the  first  case  of  this  description  that  has  ever  come  up  to 
this  House. 

Lord  Brougham, — We  will  look  into  it.  In  Doctors^  Com- 
mons and  at  the  Delegates,  and  that  which  is  substituted  for 
tho  Delegates — the  Judicial  Committee,  weamstantl  v,both  in 
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Indian  cases  and  in  Consistorial  cases,  direct  the  costs  of 
the  appellant  to  be  paid  by  the  respondent,  when  the  appel- 
lant succeeds ;  but  here  no  such  thing  is  ever  done. 

Mr.  7'iirner.— Your  Lordship  observes,  that  this  is  the 
first  case  of  the  kind  brought  to  this  House. 

Lord  Brougham. — Nor  is  it  done  in  the  Court  of  Chan- 
cery. 

Mr.  Turner. — No,  my  Lord,  I  quite  agree;  but  the 
principle  which  governs  the  case  is  this :  that  the  wife  has 
nothing  to  sue  with,  and  therefore  the  Court  awards  her  the 
costs. 

Lord  ^rotf^Aam.— Yes ;  but  you  may  just  as  well  say 
that  if  the  wife  indulges  in  any  other  luxury  than  law,-^ 
if  she  goes  into  a  shop  and  buys  that  which  is  beyond 
her  degree, — the  husband  has  a  duty  imposed  upon  him 
to  pay. 

Mr.  Turner. — Your  Lordship  observes,  that  the  luxury 
of  your  Lordships'  judgment  against  her  is  not  her  seeking. 

Dr.  Harding, — Your  Lordships  have  decided  that  she 
had  no  grounds  at  all  for  originally  suing.  We  ought  not 
to  be  made  to  pay  the  costs  of  that. 

Lord  Brougham, — We  decide  that  she  had  no  grounds. 
One  thing  I  ought  to  have  taken  notice  of,  that  her  con^ 
duct,  or  that  of  those  who  have  advised  her,  is  highly 
reprehensible.  I  never  saw  a  more  scandalous  matter  in- 
troduced upon  a*  record  than  those  charges,  those  foul 
charges,  wholly  unsupported,  wholly  unproved,  nay,  I  may 
say  negatived, — the  suggestion  of  incest  between  this  gen- 
tleman and  his  own  sister.  That  is  a  feature  in  the  case 
which  it  is  exceedingly  painful  to  contemplate,  and  a  con*- 
sideration  of  it  will  govern  my  discretion,  if  any  we  have, 
as  to  giving  costs. 

Mr.  Turner, — On  the  other  side,  your  Lordships  must 
take  into  your  consideration  the  conduct  of  the  husband, 
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and  the  general  rule  which  gives  the  wife  the  costs.  The 
first  interlocutor  appealed  from,  my  Lord,  gives  the  same 
direction  upon  costs. 

Ix)rd  Brougham. — ^Are  there  costs- upon  the  first  inter- 
locutor ? 

Mr.  Turner. — Yes,  my  Lord. 

Lord  Brougham.  —  Then  we  must  make  the  same 
exception.  But  we  allow  the  first  interlocutor  appealed 
from  to  stand,  except  so  far  as  I  have  stated. 

Dr.  Harding. — ^That  interlocutor  protects  itself. 


First  interlocutor  reversed,  with  certain  exceptions. 
Second  interlocutor  reversed,  with  an  exception  as  to  costs 
in  the  court  below.  The  question  of  the  costs  of  the  appeal 
reserved. 

9th  August^  I860.— >Lord  Brougham. — ^After  hearing 
and  considering  this  case,  there  was  a  reversal  of  the 
interlocutor  of  the  court  below.  But  as  there  is  no  instance 
of  the  costs  of  the  appeal  being  given  in  this  House  in  a 
case  of  this  kind,  I  do  not  see  how  it  is  possible  to  do  ■> 
here.  We  do  it  in  the  Judicial  Committee  of  the  Privy 
Council;  but  we  do  it  because  it  used  to  be  done  in  the 
Court  of  Delegates,  and  the  Judicial  Committee  has  CGOie 
in  the  place  of  the  Court  of  Delegates  (h)  ;  and  we  also  do 
it  in  Indian  cases,  which  fall  within  the  ^oope  of  alike  nik; 
but  we  never  give  the  costs  in  an  appeal  from  any  Ccdodal 
court.     It  is  no  doubt  a  very  hard  case. 

{b)  The  Court  of  Session^  in  a  divorce  case,  sits  as  an  ecdenu- 
tical  Court. 
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Henry  Smith  Bright         -        -        -  Appellant.  1851. 

James  Hutton Respondent.    juni^2*i^'22 

And  26, 28. 

Jamks  Hutton Appellant. 

Henry  Smith  Bright         ...  Respondent. 

A  projected  railway  company,  provirionally  registered,  is  within  the   Winding'vp 
meaning  of  the  Winding-up  Acts,  which  may  therefore  be  applied  -^cts. 
to  it  if  a  Ck)urt  of  Equity  shall  so  think  fit.  E^IISmT^' 

The  liability  of  a  person  as  a  contributory  under  the  Winding-up  Acts  n^^nUiv* 
is  not  a  question  of  law,  but  of  fact.  The  test  of  his  liability  in  Practice. 
equity  is  his  liability  at  law.  House  qf 

Contributories  are  those  only  who  have  contracted,  by  themselves  or  7^   iJ^l^J^ 
agents,  with  a  creditor,  or  who  have  agreed  to  indemnify  or  repay,  i^^Ji^  tii. 
in  part  or  in  all,  those  who  have  contracted  with  the  creditor  on 
their  own  account. 

A,  was  a  member  of  the  provisional  committee  of  a  projected  railway 
company,  which  had  been  provisionally  registered,  and  the  affairs 
of  which  were  put  under  the  authority  of  a  managing  committee. 
He  accepted  shares,  and  paid  a  deposit  on  them ;  but  did  no  further 
act.  The  scheme  was  abandoned  : 

Hkld,  that  on  these  facts  he  was  not  liable  to  a  creditor  for  business 
done  under  the  orders  of  the  managing  committee  towards  com- 
pleting the  projected  undertaking  and  converting  the  association  into 
a  regular  company,  and  consequently  he  was  not  liable  as  a  con- 
tributory under  the  Winding-up  Acts. 

This  House  is  at  liberty,  without  regard  to  the  form  of  an  appeal,  or 
the  points  raised  upon  it,  to  put  questions  of  law  to  the  judges. 

Qiuere.  Whether  this  House,  like  any  other  Court  of  Justice,  may,  in 
a  subsequent  case,  overrule  a  pluvious  decision  of  its  own } 


These  were  appeals  brought  against  two  orders  of  Vice 
Chancellor  Lord  Crantoorthf  made  on  the  8rd  of  July^ 
1851,  under  the  following  circumstances.  In  the  year  18459 
a  company  was  formed  for  the  purpose  of  making  a  railway 
between  liirmingham  and  Brighton,  through  Oxford  and 
Reading.    The  capital  of  the  proposed  company  was  to  be 
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2,000,000/.,  divided  into  80,000  shares  of  25/.  each,  and 
the  deposit  was  to  be  2/.  10s.  per  share,  with  2b.  6d.  pa 
share  added,  under  the  Registration  Act,  for  preliminary 
expenses.  The  company  was  provisionally  r^stered  on 
the  5th  of  August,  1845,  under  the  7  &  8  Vict.  c.  110,  by 
the  name  of  '^  The  Direct  Birmingham,  Oxford,  Reading, 
and  Brighton  Railway  Company.^  A  prospectus  was  pub- 
lislied,  on  the  25th  of  September,  by  the  promoters,  coo- 
taining  the  names  of  the  provisional  committee-meo,  of 
whom  Mr.  Bright  was  one,  and  likewise  a  statement  of  the 
objects  of  the  company.  On  the  2nd  of  October,  Bright 
wrote  a  letter  to  the  secretary  of  the  company,  requesdng 
to  know  what  number  of  shares  had  been  allotted  to  the 
directors.  On  the  8th  of  October,  a  meeting  of  the  provi- 
sional committee  was  held,  at  which  a  committee  of  manage- 
ment was  appointed,  and  resolutions  wete  passed  giving 
authority  to  the  committee  of  management  to  allot  shares, 
and  to  apply  the  funds  of  the  company  in  payment  of  all 
expenses  incurred  in  its  formation,  and  in  the  preparatioii 
of  the  plans  and  sections  to  be  submitted  to  Parliament 
Bright  was  not  present  at  this  meeting;  but  a  copy  of 
these  resolutions  was  alleged  to  have  been  forwarded  to 
him,  as  a  member  of  the  provisional  committee.  This  copy 
he  denied  ever  to  have  received.  The  persons  composing 
the  managing  committee  employed  solicitors,  agents^  engi- 
neers, and  others,  to  do  the  necessary  acts  for  the  compleCe 
formation  of  the  company,  and  in  the  preparation  of  plans, 
sections,  and  books  of  reference  required  by  the  Standing 
Orders  to  be  deposited  before  the  80th  o{  November^  1846, 
as  a  necessary  preliminary  to  obtaining  an  Act  of  incorpo- 
ration. The  expenses  thus  incurred  were  afterwards  found 
to  amount  to  10,174/.  lis.  5d. 

On  the  9th  of  October,  the  managing  committee  passed 
a  resolution,  that  each  member  of  the  provisional  committee 
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should  have  100  shares.  On  the  10th  of  October,  Mr. 
Rayner,  the  secretary  of  the  company,  sent  a  letter  to  every 
provisional  committee-man,  informing  him  that  *^  the  com- 
mittee of  management  has  apportioned  100  shares  in  this 
company  to  each  member  of  the  provisional  committee,^ 
and  asking  to  be  informed  whether  the  person  thus  written 
to  would  take  that  or  any  less  number  of  shares. 

On  the  14th  of  October,  Mr.  Bright  wrote,  accepting  the 
100  shares  placed  at  his  disposal  as  a  member  of  the  pro- 
visional committee.  On  the  18th  of  October  he  received 
the  allotment  of  the  100  shares,  and  immediately  paid 
962/.  10s.,  being  the  amount  of  the  deposit  of  2/.  10s.  on 
the  shares,  and  of  the  additional  Ss.  6d.  for  preliminary 
expenses.  He  did  not  in  any  other  way  authorize  the 
managing  committee  to  incur  any  expenses,  never  was  an 
actual  party  to  any  contract  by  which  they  were  incurred, 
nor  was  ever  present  at  any  meeting  of  the  company. 

Out  of  the  80,000  shares  of  which  the  company  was  to 
consist,  only  67,630  shares  were  allotted ;  and  deposits 
were  paid  on  4s295  alone.  No  Act  of  Parliament  was  ever 
applied  for,  and  the  scheme  was  abandoned. 

On  the  21st  of  December,  184Q,  the  late  Vice  Chancellor 
of  England  made  an  order  for  the  dissolution  and  winding 
up  of  the  company,  under  the  provisions  of  the  Joint-Stock 
Companies  Winding-up  Acts  for  1848  and  1849.  The 
affairs  of  the  company  were  referred  to  W.  Brougham, 
Esq.,  the  Master  in  rotation,  who  appointed  Mr.  Button 
the  official  manager  of  the  company.  The  official  manager, 
in  his  report,  stated  that  a  sum  of  10,174/.  lis.  5d.  had 
been  expended  by  the  direction  of  the  committee  of  manage- 
ment; th^t  he  had  dissected  the  several  items  of  this  expen- 
diture, with  the  view  of  ascertaining  how  far  this  amount 
was  to  be  taken  as  expended  in  the  formation  of  the  com- 
pany, and  he  stated   "that  a  portion  of  this  sum  was 
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expended  after  the  80th  of  November^  1845,  when,  by  the 
non-deposit  of  the  plans  and  sections  in  compliance  with 
the  Standing  Orders  of  Parliament,  the  company  was  not  in 
a  position  to  go  to  Parliament  in  the  ensuing  session.'^  He 
then  made  a  tabular  arrangement,  comprising  three  periods 
during  which  the  expenses  were  incurred,  the  first  being 
<<  prior  to  the  8th  of  October ^  1845,  when,  at  a  meetiog  of 
the  provisional  committee,  the  scheme  was  adopted,  the 
committee  of  management  appointed,  and  the  powers  befixe 
referred  to,  given  ;  2nd,  those  expenses  which  woe 
incurred  between  the  8th  of  October  and  the  14th,  the 
date  of  the  acceptance  of  shares  by  the  provisional  ooin- 
mittee;  and,  Srd,  those  expenses  incurred  between  the 
14th  of  October  and  the  SOth  of  November.'^  The  Master, 
by  his  report  on  the  13th  of  June^  1851,  found  all  these 
facts,  and  then,  dividing  the  liabilities  according  to  the 
three  periods  above  mentioned,  he  found  that  each  of  the 
persons  whom  he  had,  as  provisional  committee-men  and 
acceptors  of  allotments  of  shares,  placed  on  the  list  of  con- 
tributories,  was  ^^  legally  liable  to  bear  and  pay  his  rate- 
able proportion  of  the  necessary  expenses  of  the  committee 
in  preparing  the  launch  of  the  common  concern  incurred 
between  the  18th  of  October  and  the  14th  of  November, 
both  inclusive,  being  the  sum  of  4,562Z.  10s.  Td.""  Ammig 
the  persons  thus  mentioned,  he  included  Mr.  Bright^  and 
he  then  directed  a  call  of  10/.  per  share. 

On  the  8rd  of  July,  1851,  a  motion  was  made  on  bdialf 
of  Bright^  before  Vice  Chancellor  Lord  CrantDorth,  to  vary 
or  discharge  the  order  for  the  said  call,  when  his  Lordship 
declared  that  ^<  he  did  not  think  fit  to  make  any  order  upon 
the  motion,*"  but  ordered  ^^  that  the  ofiidal  manager  do  pajF 
unto  the  said  //.  S.  Bright  his  costs  of  this  application.^ 

On  the  same  day  an  application  was  made  on  behalf  of 
the  official  manager,   that  **  the  decision   of  the  Master, 
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declaring  H.  S-  Bright  legally  liable  to  pay  his  rateable 
proportion  of  the  expenses  of  the  committee  in  preparing  the 
launch  of  the  common  concern  incurred  between  the  14th  of 
October^  1845,  and  the  90th  otNavembeVy  1846,  both  inclu- 
sive, might  be  reversed,  and  that  it  might  be  declared  that 
S.  S.  Bright  was  liable,  in  addition  thereto,  to  bear  a  rateable 
proportion  of  the  said  expenses  before  the  14th  October 
and  subsequently  to  the  30th  November^  down  to  the  aban- 
donment of  the  company.*"  The  Vice  Chancellor  made  an 
order  declaring,  that  **  the  Master^s  report  be  confirmed, 
and  that  he  did  not  think  fit  to  make  any  order  on  the  said 
motion,  but  did  order  that  the  ofiicial  manager  do  pay  to 
Bright  his  costs  of  the  application.**' 

Bright  appealed  against  the  former,  and  Button  against 
the  latter  order. 

The  appeals  came  on  for  argument  on  Wednesday^  the 
6th  of  Auguaty  1851  (see  ante^  p.  198),  but  were  not  then 
decided,  being  ordered  to  stand  over  for  the  attendance  of 
the  Judges. 

On  the  21st  of  June^  in  the  present  year,  the  Judges 
were  summoned,  and  eleven  of  their  Lordships  attended. 

Lord  TVuro,  who  then  occupied  the  woolsack,  said:  The 
questions  which  the  House  desires  to  have  argued  are, 
whether  a  railway  company,  which  was  only  provisionally 
registered,  comes  within  the  Winding-up  Acts ;  and,  if  so, 
then  whether  Bright  was,  under  the  circumstances  of  this 
case,  liable  as  a  contributory,  and  to  what  extent. 

Mr.  Cooper  for  Bright^  said  that  the  first  of  these  ques- 
tions had  always  hitherto  been  assumed,  and  he  was  not 
prepared  to  argue  it  at  that  moment. 

Mr.  BetheU  for  iJu^^ofi.— -This  first  question  i»  not  one 
which  comes  within  the  scope  of  either  appeal.  The  order 
made  for  winding  up  the  company  has  not  been  brought  up 
to  this  House,  and  the  relation  between  the  parties  does 
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not  admit  of  the  argument.  The  order  dedaring 
to  be  liable  has  not  been  questioned ;  the  amount  cf 
liability  is  aU  that  has  been  disputed  or  is  now  in  oonteit 
before  this  Housa  While  the  order  below  stands  nnap- 
pealed  against  on  this  ground,this  question  cannot  be  argued. 

Lord  Brougham. — We  have  now  the  advantage  of  the 
attendance  of  the  Judges :  we  frequently  put  questions  to 
them  besides  those  which  are  the  questions  in  the  cause. 

Lord  TVuro.— Suppose  this  was  an  action  for  contribu- 
tion, as  it  is  in  substance  a  proceeding  to  enforce  oantribo- 
tion,  would  not  a  court  of  law,  in  discussing  the  question 
how  far  the  defendant  was  liable  to  contribute,  think  itidf 
at  liberty  to  consider  whether  he  was  liable  at  all  ?  In  the 
same  manner,  this  House,  in  discussing  the  order  which 
fixes  on  Bright  a  liability  to  a  certain  extent,  may  consider 
whether  there  was  any  jurisdiction  in  the  Ciourt  below  to 
make  an  order  fixing  on  him  any  amount  of  liability. 

Mr.  BetheU. — But  liability  to  a  certain  extent  has  ben 
established  by  the  order,  against  which  no  appeal  has  been 
brought. 

Lord  Truro. — Suppose  there  was  an  action  on  that 
order,  would  it  not  be  an  answer  to  that  actioil,  that  the 
order  was  made  without  jurisdiction  ? 

Mr.  BetheU. — The  House  must  be  consistent  with  itself; 
it  has  already  decided  that  it  cannot  depart  from  the  petl* 
tion  of  appeal.  There  was  an  attempt  last  year  made  lo 
raise  this  very  question,  which  it  is  now  desired  to  discuss. 
I  made  the  same  objection  as  now,  namely  (a),  **  If  the 
House  allowed  that  question  to  be  discussed,  it  would  be 
assuming  an  original,  not  exercising  an  appellate  jurisdio* 
tion.'^  And  the  House,  which  was  then  presided  over  by 
Lord  Brougham^  distinctly  declared  that  no  discussion  on 

(a)  Norris  r.  Cooper,  ante,  p.  180. 
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the  point  could  be  heard  (6).     No  such  argument  can  be 
heard  till  the  petition  of  appeal  is  amended. 

Lord  Brougham. — If  that  is  to  be  done,  it  must  be 
done  before  to-morrow  morning  (c).  We  are  not  bound 
by  the  form  of  an  appeal  as  to  any  questions  we  may  think 
fit  to  put  to  the  Judges.  The  House  will  adjourn  now  to 
give  counsel  time  to  prepare  to-morrow  to  argue  the  points 
which  have  been  stated  by  Lord  Truro,  The  question 
will  be  argued  by  one  counsel  on  a  side. 

The  Judges  again  attended.  There  were  present,  Barons 
Parke,  Jlderson,  and  Piatt,  and  Justices  Maule,  Wight- 
man,  Erie,  WiUiafna,  Talfourd,  Martin,  and  Crompton. 

The  Lord  Chancellor  presided.  Lord  Brougham,  Lord 
Truro,  and  Lord  Cranworth  were  present. 
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Mr.  C.  P.  Cooper  (Mr.  Morris  was  with  him)  : 
.The  first  question  is,  whether  the  so-called  company, 
but  which  was  never  in  fact  a  complete  company,  falls 
within  the  provisions  of  the  Winding-up  Acts  of  1848  and 
1849 ;  and,  secondly,  if  so,  whether  Bright  is  liable  as  a 
contributory  beyond  the  sum  he  has  already  paid  as  deposit 
on  the  allotment  of  shares  to  him.  It  has  repeatedly  been 
the  subject  of  regret  with  Judges  in  the  Court  of  Chan- 
cery, that  companies  of  this  kind,  or  rather  projects  of 
companies,  should  be  treated  as  if  they  were  complete 
companies.  Eiv  parte  James  (d).  The  courts  of  law  have 
not  recognised  them  as  such.  The  case  of  Waktab  v. 
Spottiewoode  {e), — which  could  not  have  been  decided  as  it 
was,  if  a  merely  projected  company  had  been  a  complete 
company, — distinctly  declares,  and  the  declaration  is  made 


(b)  Norhs  v.  Cooper,  ante,  p.  1 80. 

(c)  Nothing    was    afterwards 
said  about  amending  the  petition. 


{d)  1  Sim.  N.S.  140. 
(c)  15  Mee.  &  W.  501. 
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as  to  this  very  scheme,  that  an  associatioD  of  this  nature 
does  not  amount  to  a  partnership.  There  are  many  instancfi 
where  a  liability  has  been  established,  but  they  are  all  caaei 
where  there  has  been  a  partnership,  or  a  quoH  partnerdiip. 
None  such  exists  here,  and  to  bring  a  scheme  within  these 
Acts,  the  company  must  be  completely  formed.  In  Vtm 
Sandau  v.  Moore  (/),  Lord  Eldon  shows  that  the 
present  practice  of  the  Court  of  Chancery  was  not  tint 
which  existed  in  his  earlier  days,  for  he  there  expresses  fail 
regret  that,  when  joint-stock  companies  consisted  of  a  rwA 
number  of  individuals,  it  was  impossible  to  make  their 
affairs  the  subject  of  investigation  in  Chancery ;  for,  faj 
the  rules  of  the  Court  of  Chancery,  every  one  of  the  share- 
holders must  be  a  party  to  the  suit ;  that  no  one  of  them  could 
maintain  a  suit  for  himself  and  others.  Subsequently  lo 
that  case,  the  practice  of  the  Court  of  Equity  has  been 
altered  in  this  respect,  and  that  alteration  created  the  ne- 
cessity for  what  are  now  called  Joint-Stock  Companies  Acts. 
In  order  to  ascertain  the  meaning  of  the  Winding-up 
Acts,  the  Registration  Act,  7  &  8  Vict  c.  110,  must  fint 
be  considered.  Nothing  but  a  complete  company,  not  a 
bare  scheme  for  the  formation  of  one,  was  there  ooih 
templated.  The  first  section  of  that  Statute  speaks  of 
*^  joint-stock  companies,^  and  of  **  companies  cxmstituled 
and  regulated,^— expressions  incapable  of  being  applied 
to  any  body  of  persons  merely  engaged  in  forming  a  oon- 
pany.  In  section  S,  it  speaks  of  <^  any  joint-stock  can- 
pany  established,^^  and  then  declares  that  the  term  ^<  'joint* 
stock  company'  shall  comprehend  every  partnership;^ and 
by  section  S,  the  vrord  ^^  company^  is  to  '*  mean  MXJ 
joint^tock  company  as  before  defined;^  that  is  is  to  sayt 
any  company  established  and  constituted,  or  any  regularly 
formed  partnership  of  a  large  number  of  persons.    The 

(/)    1  RU88.  441. 
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Statute  7  &  8  VicL  c.  Ill,  which  was  the  first  Winding-up 
Act,  speaks  of  any  *^  company  or  body  of  persons  asso- 
ciated together  for  any  trading  or  commercial  purposes;^ 
but  the  whole  scope  of  that  Act  shows  that  it  was  only 
intended  to  apply  to  the  case  of  an  established  company, 
—established,  too,  for  such  a  purpose,-— and  where  there  is 
I  joint  liability,  and  the  action  in  respect  of  it  may  be 
brought  against  one  in  respect  of  all. 

The  next  Act  is  the  9  8e  10  Vict.  c.  28,— the  "  Act  to 
Eflunlitate  the  Dissolution  of  certain  Railway  Companies.^ 
That  Act  applies  to  cases  where  there  has  been  a  substan- 
tive contract,  and  a  qiKMi  partnership  has  been  created ; 
ind  in  such  cases,  all  the  parties  contracting  are  liable  to 
the  expenses  which  may  be  incurred.  Where  there  has 
been  a  substantive  contract,  the  association  cannot  be  con- 
ddered  as  an  abortive  company ;  and  by  speaking  of  the 
^  dissolution  of  the  company,*^  it  is  plain  that  the  company 
must  have  existed, — ^in  fact,  it  must  have  been  fully 
Kmned. 

Then  comes  the  11  &  IS  Viet  c.  45,  which  recites  the 
previous  Acts,  and  declares  that  it  *^  shall  apply  to  all 
oompanies,  corporate  or  unincorporate,  within  the  provisions 
of  either  of  the  two  Acts  first  hereinbefore  mentioned.^ 
The  word  "  company  ^  is  to  mean  **  any  partnership, 
SflBodation,  or  company,  corporate  or  unincorporated  All 
these  expressions  point  to  constituted  bodies,  and  not  to 
mere  meetings  of  men  who  propose  at  some  future  time  to 
constitute  a  company  or  partnership. 

The  12  &  13  Vici.  c.  108,  again  speaks  of  <'  all  partner- 
ships, associations,  and  companies,^  and  for  the  first  time 
introduces  the  limitation  as  to  numbers,  *^  whereof  the 
partners  or  associates  are  not  less  than  seven  in  number  ;^ 
but  everything  in  that,  as  in  the  preceding  Acts,  shows 
that  an  existing,  not  a  merely  contemplated,  company  is 
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meant  These  Acts  can  only  apply  where  there  is  a  joint 
liability,  and  an  action  may  be  maintained  against  one 
member  in  respect  of  all ;  where  each  is  liable  for  all  the 
debts  incurred  for  the  partnership  purposes  of  the  con- 
pany. 

There  are  two  classes  of  persons, — those  who  have  onlj 
equitable  rights,  which  are  enforcteble  in  Chancery,  and 
those  who  have  legal  rights,  enforceable  in  a  court  of  lav. 
In  a  company  not  formed,  there  can  be  no  legal  rights 
arising  from  the  mere  relationship  of  the  parties  as  joint 
projectors ;  and  to  any  actions  brought  under  such  drcum- 
stances,  every  one  individual  would  have  a  right  to  make 
a  separate  defence.  Suppose  one  of  the  provisional  com- 
mittee-men  had  paid  a  debt,  and  then  brought  an  action 
against  another  for  contribution ;  the  daim  must  be  made^ 
not  in  respect  of  an  equitable,  but  of  a  legal  right.  The 
defendant  could  demand  proof  of  the  authority  be  had 
given  for  the  act  under  which  he  was  to  be  made  liable. 
No  such  question  of  authority  could  arise  where  a  partnov 
ship  really  existed,  for  the  authority  there  is  preaumed. 
No  general  authority  can  be  presumed  here.  The 
Master  himself  has  made  a  distinction  in  this  very  ease 
between  certain  classes  of  persons;  for  he  finds  aonie 
of  the  provisional  committee-men  to  be  liable  for  debts 
before  the  14th  of  October^  some  between  that  time  and  the 
80th  of  November^  and  some  after  the  last  of  these  dates. 
So  that  the  Master,  instead  of  dealing  with  equitabk 
rights  upon  an  ascertained  rule,  has  thought  himsdf  com- 
pelled to  try  a  question  of  liability,  as  if  it  was  to  be 
determined  as  a  matter  of  fact,  and  in  a  court  of  law. 
[Mr.  Cooper  was  about  to  address  himself  to  the  second 
point,  but  the  Lord  Chancellor  informed  him  that  the 
House  expressly  desired  him,  in  the  first  instance,  to 
confine  himself  to  the  question  of  the  company  being 
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within  the  Winding-up  Acts.]  The  cases  upon  this  sub- 
ject are  not  directly  in  point,  but  they  all  show  that  the 
principle  of  contract  or  no  contract  is  that  which  is  properly 
applicable ;  and  that  liability  does  not  arise  from  a  mere 
implication  of  law.  In  Lefray  v.  Gore  (y),  which  was  a 
case  between  two  provisional  committee-men,  where  the  rail- 
way scheme  had  not  been  carried  into  execution,  the  Lord 
Chancellor  of  Ireland  held  that  the  test  of  the  liability 
to  contribution  was  liability  to  the  plaintiff  at  law,  and 
that  the  mere  holding  of  shares  in  the  projected^  com- 
pany could  not  create  such  a  liability.  That  must  be 
the  rule;  and  if  so,  how  could  one  of  these  provisional 
oommittee-men  sustain  any  claim  against  any  other  of 
them  ?  Where  the  right  exists  among  the  parties  to  com- 
pel contribution,  the  remedy  is  known  at  law ;  it  is  the 
writ  de  contribuHone  facienda^  which  enables,  for  instance, 
one  tenant  in  common  of  a  mill,  who  has  repaired  the  mill, 
which  both  are  bound  to  tepair,  to  come  upon  the  other  for 
contribution.  His  right  to  do  so  rests  entirely  on  a  legal 
liability.  A  noble  and  learned  lord,  in  moving  the  judg- 
ment of  this  House  in  Norris  v.  Cattle^  referred  to  this 
writ  (A),  and  stated  that,  in  cases  of  claims  like  this,  relief 
was  worked  out  in  equity  simply  on  account  of  the  com- 
brousness  of  the  proceedings  at  law ;  but  he  referred  the 
liability  in  equity  to  a  legal  foundation.  All  the  entries 
in  JBrownUno  and  in  RaataU  confirm  that  statement.  In 
the  Insurance  Law,  there  is  the  same  principle  of  contribu- 
tion, which  is  again  treated  as  referrible  to  legal  liability  : 
Park  (t),  and  Jmould  (j),  on  Insurance.  The  principle 
here  is  the  same  as  in  that  of  suretyship,  which  was  ex- 


(g)  1  Jones  &  Lat.  571,  581. 

(h)  2  Ho.  Lords  Gas.  671.  By 
a  mistake  in  the  printing,  the 
word  copartner   stands    in    the 


passage  referred  to,   instead  of 
coparcener, 

(•)  Tit.  Gen.  Average. 

ij)  Vol.  ii.  p.  877. 
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plained  by  Lord  Eldon  in  Cawell  v.  Edwards  (k) ;  and 
the  same  principle  was  adopted  by  Mr.  Justice  Bayky  in 
Brown  v.  Lee  (t).  There  is  no  authority  for  asserting 
that  the  doctrine  in  equity  is  different  from  the  doctrine  at 
law,  or  that  there  can  be  any  liability  in  equity  greater 
than  that  which  would  exist  at  law.  In  a  case  like  this  ^ 
action  at  law  could  be  maintained,  Hunter  v.  Huni{m), 
nor  any  claim  for  contribution  be  supported,  and  conse- 
quently the  scheme  itself  cannot  be  made  the  subject  of 
proceedings  under  the  Winding-up  Acts. 


Mr.  Bethell  (with  whom  was  Mr.  Roxburgh) : 
This  appeal  cannot  be  sustained,  on  the  ground  that  a 
provisionally  registered  company  is  not  within  the  Winding- 
up  Acts.  No  such  question  was  discussed  in  the  Court 
below.  The  Master  made  an  order  to  include  Mr.  Bright 
among  the  list  of  contributories ;  an  appeal  was  made 
against  that  order  by  Bright^  but  Vice  Chancellor  Lord 
Cranworth  refused  to  make  any  order  on  the  matter,  and 
he  directed  that  the  official  manager  should  pay  the  costs  of 
contesting  it.  The  official  manager  applied  to  haye 
Brighfs  liability  extended,  but  the  result  was  the  same. 
No  other  matter  than  this  of  the  individual  liability  of 
Bright  to  be  placed  in  the  list  of  contributories  is  now 
before  this  House.  By  the  79th  section  of  the  11  h  U 
Vict.  c.  45,  the  settling  of  the  list  of  contributories  by  the 
Master  is  conclusive. 

[Lord  Truro, — Suppose  this  order  was  attempted  to  be 
enforced  by  execution  against  the  goods  of  the  contributory, 
and  he  brought  trespass,  would  not  a  court  of  law  inquire 
into  the  validity  of  the  order  ?     The  House  is  now  asked 


ijk)  2  Bos.  &  Pull.  268;   and 
see  the  note  at  the  end  of  the  case. 


(/)  6  Barn.  Sc  Ores.  689. 
(m)  14  Law  J.  C.  P.  113. 
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not  to  discharge  the  order,  but  not  to  allow  it  to  be 
enforced.] 

There  is  no  resemblance,  for  such  a  purpose,  between  a 
court  of  law  dealing  with  an  action  of  trespass,  and  this 
House  dealing  with  this  order.  This  is  only  one  of  a 
series  of  orders,  all  of  which  ought  to  have  been  made  the 
subject  of  appeal,  if  the  right  to  make  this  particular  order 
18  to  be  disputed.  This  should  have  been  done  in  the 
Court  below,  under  the  99th  section  of  the  Act  of  1848 ; 
it  not  having  been  done,  this  appeal  cannot  be  maintained, 
on  the  ground  of  there  being  no  authority  to  make  the 
order.  The  propriety  of  the  order  for  winding  up  cannot 
now  be  contested.  This  House  cannot  make  any  order 
which  the  Judge  of  the  Court  below  might  not  have  made. 
Now  it  is  clear  that  the  Vice  Chancellor  could  not,  on  the 
proceedings  then  before  him,  have  made  any  order  declaring 
that  this  case  was  not  within  the  Winding-up  Acts,  yet  it 
is  wished  to  argue  that  question  in  a  discussion  of  an  inci- 
dental matter,  which  is  alone  the  subject  of  the  jurisdiction 
of  this  House.  To  allow  this  to  be  done  will  be  to  set  at 
nought  the  principle  of  not  permitting  to  be  questioned, 
much  less  reversed,  decrees  and  judicial  proceedings  not 
expressly  brought  before  this  tribunal.  What  is  now 
sought  to  be  done  would  be  an  excess  of  jurisdiction,  and 
was  expressly  refused  by  this  House  in  the  case  of  Huiton 
▼•  Thofnp8on{n). 

[Lord  Brotigham. — But  I  was  here  alone  at  that  mo- 
ment, and  afterwards  the  House  differed  from  me,  and  did 
put  a  question  to  the  Judges  upon  the  point] 

But  the  question  ought  not  to  have  been  put,  for  it  was 
put  upon  a  point  on  which  the  House  had  declined  to  hear 
any  argument.  Besides  which,  though  the  question  was 
put,  it  was  not  answered. 

(fi)  3  H.  L.  Cas.  ]80. 
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Mr.  Cooper. — It  was  stated  at  tbe  time  bj  Lord  Chaih 
cellor  Truro  (p)^  that  **  this  latter  question  it  may  not  be 
necessary  for  your  Lordships  to  consider,^  and  the  answer 
of  the  learned  Judges  to  one  question  did,  as  the  Lord 
Chancellor  then  anticipated,  render  the  consideration  of  the 
other  unnecessary. 

Lord  DraujrAafii.  —  Besides  which,  as  I  have  befiwe 
stated,  the  Judges  are  in  attendance  now  to  answer  ques- 
tions which  were  not  thai  answered,  but  which,  without  re- 
gard to  the  form  of  an  appeal,  we  are  at  full  liberty  to  put 
to  the  Judges  for  our  own  information. 

The  Lord  Chancellor. — The  House  is  now  fully  pos- 
sessed of  the  objection  to  its  jurisdiction,  and  it  desires  the 
argument  to  proceed  upon  the  other  point. 


Mr.  BetheU  then  addressed  himself  to  the  other 
question. 
In  order  to  ascertain  whether  a  company  of  this  descrip- 
tion falls  within  the  Winding-up  Act,  the  character  and 
nature  of  the  intended  company  must  be  ascertained.  The 
prospectus  gives  this  information.  The  company  is  one 
established  for  profit ;  it  is  a  company  ^^  whereof  the 
capital  or  shares  is  or  are  transferable  without  the  exprev 
consent  of  all  the  copartners  ;"*'  it  is  a  *<  partnership  asso* 
ciation  or  company,^  and  it  is,  therefore,  within  the  roeaning 
of  the  Act  7  &  8  Vict.  c.  Ill,  a  '<  company  "  established  for 
*^  commercial  or  trading  purposes.^  All  such  associations 
or  companies  are  within  the  meaning  of  the  Winding-up 
Acts,  whether  they  are  actually  formed  or  are  only  intended 
to  be  formed.  The  word  *^  association  ^  employed  in  the 
12  &  18  Vict.  c.  108^  seems  expressly  intended  to  meet 
such  a  case.     This  particular  company,  as  the  prospectus 

(o)  Anitt  p.  185. 
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states,  is  to  have  a  capital  of  *^  8,000,000^,  in  shares  of 
25/.  each.^  It  has  all  the  requisite  officers,  and  the  pro- 
spectus carefully  sets  forth  the  advantages  that  will  arise 
to  the  public  from  it.  No  man  can  doubt  that  the  com- 
pany was  projected  as  a  means  of  obtaining  profits  from 
the  trade  of  carrying.  If  so,  then  it  is  impossible  to  deny 
that  a  body  of  persons  meeting  together  for  the  purpose  of 
forming  a  commercial  or  trading  company,  must,  even 
before  the  company  is  completely  formed,  come  within  the 
description  of  persons  associating  together  for  such  pur> 
poses.  They  must  constitute  an  association  within  the 
IS  &  IS  Vict,  c.  108.  It  is  quite  clear  that  this  company  is 
within  the  7  &  8  Vict.  c.  Ill,  and,  if  so,  it  is  within  the 
11  &  12  Vict.  c.  45.  The  first  of  these  statutes  defines  the 
companies,  and  the  second  adopts  its  definitions  and  applies 
them.  If  this  company,  when  completely  formed,  would 
have  been  a  company  established  for  commercial  or  trading 
purposes,  then,  before  it  is  completely  formed,  it  is  an 
**  association  ^  of  persons  associated  for  such  purposes. 
The  argument  on  the  other  side  amounts  to  nothing  but 
a  proposition  that  the  language  of  the  statutes  is  con- 
fined to  companies  actually  established,  and  established 
for  commercial  and  trading  purposes,  while  it  assumes 
that  a  [provisional  committee  may  exist  in  what  is  not  a 
company,  a  partnership,  nor  an  association.  This  argu- 
ment refuses  a  proper  scope  to  the  words  "  commercial 
and  trading,^  and  disregards  the  language  of  the  7  &  8  Vict. 
c.  Ill, — "any  body  of  persons  associated  together  for 
trading  or  commercial  purposes,'^  although  that  Act  is 
expressly  incorporated  into  the  11  &  12  Vict.  c.  45,  con- 
sequently incorporated  into  the  12  &  IS  Vict.  c.  108,  and 
by  this  means  not  only  gets  rid  of  the  technical  words 
"company"  and  "partnership,*^  but  of  that  still  more 
extensive  word  "  association,*"  which  has  been  thus  for  the 
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first  time  introduced  into  these  statutes.  It  was  on  this  very 
enactment  in  the  11  &  12  Vict  c.  45,  that  Lord  CoUenham 
held  that  a  railway  company  not  incorporated  came  within 
the  meaning  of  the  first  statute.  To  meet  the  difficulties  that 
it  was  supposed  might  arise  from  applying  such  a  construc- 
tion to  the  law  as  it  then  stood,  the  Winding-up  Act  of  1840 
was  introduced,  and  in  that  Act  the  most  general  ftmn  of 
words  was  employed,  applying  the  law  ^<  to  all  partnerships, 
associations,  and  companies  whereof  the  partners  or  assodatet 
are  not  less  than  seven  in  number,  whether  incorporated  or 
unincorporated,^  and  light  is  shed  upon  the  subject  by  the 
words  *^  other  than  and  except  railway  companies  incor- 
porated by  Act  of  Parliament,*^  words  which  seem  expresdy 
intended  to  include  railway  companies,  or  associatioDS  to 
form  perfect  companies,  that  have  not  been  so  incorporated. 
No  railway  company,  provisionally  registered,  could  be 
brought  within  the  11  &  IZVict.  c.  45,  unless  it  had  published 
a  prospectus  from  which  it  was  clear  that  it  was  formed  for 
commercial  and  trading  purposes.  The  argument  here  is, 
that  this  particular  company  does  come  within  that  descrip- 
tion. The  argument  in  Bather* 8  case(p),  that  a  mere 
railway  company  could  not  be  said  to  be  a  trading  com- 
pany, was  satisfactorily  answered  by  the  observation  that  it 
was  a  company  formed  for  the  purposes  of  profit.  Though 
the  11  &  12  Vict,  might  have  been  confined  to  companies 
answering  the  particular  description  contained  in  that  sta- 
tute and  in  the  preceding  statute  of  the  7  &  8  Vict.  c.  Ill,  a 
larger  and  more  extended  application  must  be  given  to  the 
12  &  13  Vict,<,  which  extends  to  ^^  all  associations  whereof 
the  associates  are  not  less  than  seven  in  number.^  In  this 
way  the  difficulty  arising  from  the  technical  use  of  the 
word  "partnership"  is  obviated.  The  language  of  the 
Registration  Act  is  conclusive.  It  anticipates  this  very 
state  of  things.     It  allows  the  promoters  of  a  company  to 

(p)  1  Macn.  &  Gord.  176. 
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assume  the  name  of  the  intended  company  (s.  S3),  *^  but, 
coupled  with  the  words '<  registered  provisionally."'  It  is  a 
misfortune  that  this  section  was  not  adveited  to  when  the 
law  was  settled,  that  the  promoters  of  a  company,  thus 
associated  together,  did  not  form  a  partnership  in  the  sense 
of  every  one  being  liable  for  anything  bought,  or  any  work 
which  he  had  not  individually  authorized.  If  they  knew 
what  was  to  be  done,  and,  being  members  of  the  pro- 
visional committee  and  therefore  having  the  power  to 
object,  did  not  object,  but  allowed  the  things  to  be  done, 
they  did  authorize  the  doing  of  them,  and  so  became 
liable.  This  view  of  the  matter  is  that  which  was  taken 
by  the  Lord  ChanceUot  in  Ea  parte  Sharpe^  which 
occurred  on  the  21st  of  April  in  the  present  year,  and  is 
reported  in  the  *^  Law  Times  *"  of  the  19th  of  June  last  (9). 
His  Lordship  there  referred  to  the  decision  of  UpJUFs  case, 
which  he  justified,  adding,  that  besides  the  fact  that  UpfiUy 
bring  a  provisional  committee-man,  had  accepted  shares, 
there  was  on  the  face  of  the  report  another  strong  reason 
why  he  should  be  held  to  be  a  contributory;  namely,  <^that 
the  managing  committee  received  authority,  by  the  pro- 
spectus under  which  they  were  all  acting,  to  carry  on  the 
concern,  and  to  incur  all  necessary  expenses,  before  the 
Act  of  Parliament  was  obtained.'^  His  Lordship  then 
went  on  to  say :  ^^  Well,  but  has  the  being  a  party  to  that, 
no  weight  with  it  ?  The  man  who  makes  himself  a  party 
to  that  transaction  must  contribute,  of  course,  to  the  ex- 
penses, as  the  expenses  are  incurred  according  to  his  own 
dealing  under  that  contract:  being  a  provisional  com- 
mittee-man, he  must  be  taken  to  have  known  what  was  the 
constitution  of,  and  what  was  proceeding  in  the  company ; 
and  the  man  who  has  made  himself  a  party  to  sanction  such 
an  expenditure,  and  who  knew  the  terms  on  which  the  com- 

iq)  Vol.  xix.  p.  194. 
2   B   3 
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paDj  in  Vpfilts  case  was  prooeediDg,  could  not,  under  the 
circumstances  which  are  mentioned  in  the  report  of  that 
case,  be  heard  to  say  that  he  was  not  liable  for  the  expendi- 
ture he  had  so  sanctioned,  under  a  contract,  as  a  proTiflioiial 
committee-man.*"  There  is,  indeed,  strong  reason  to  trat 
such  a  person  as  liable  upon  a  contract  made  by  his  autho- 
rity. That  principle  was  originally  laid  down  in  the  case  of 
Bamett  v.  Lambert{r)^  where  the  defendant  had  consented 
to  become  a  member  of  the  provisional  committee,  and  had 
attended  one  of  the  meetings  of  the  committee,  and  where 
he  was  held  liable  for  stationery  supplied  under  the  order 
of  the  secretary,  after  the  date  of  his  letter  accepting  the 
office  of  provisional  committee-man.  Apply  the  princifde  of 
these  two  decisions  to  the  present,  and  there  can  be  no  doubt 
of  the  liability  implied  by  law  from  certain  acts  of  the  party. 

It  is  true  that  in  Ex  parte  Jame8{8\  it  was  said  by  Vice 
Chancellor  Lord  Cranwarthy  when  speaking  of  a  company 
only  provisionally  registered,  **  It  does  not  follow  that  aU 
these  persons  are  liable  to  contribute ;  the  very  contrary  has 
been  decided  in  a  court  of  law.  Each,  in  law,  is  liable  only 
for  those  acts  which  he  has  expressly  or  impliedly  authorised*'* 
But  with  that  may  be  contrasted  the  language  of  the 
Lord  Chancellor,  in  Ev  parte  Sharpe^  and  the  language  (tf 
the  Legislature,  which  gives  the  provisional  committee  the 
right  to  assume  the  name  of  a  company,  and  to  do  eveiy- 
thing  necessary  for  the  accomplishment  of  the  purposes  for 
which  the  persons  intending  to  form  one  had  associated  them- 
selves together.  Here  these  persons  have  associated  for  the 
very  purpose  mentioned  in  the  prospectus.  There  is  no 
doubt  of  the  power  of  this  House  to  alter  what  has  been 
done;  but  this  House  has  always  made  a  wise  and  tem- 
perate use  of  that  power,  and  has  endeavoured  to  guide  its 
own  course  by  the  light  of  previous  dedsious.     So  strong 

(r)  15  Mee.  &  W.  489.  (t)  1  Sim.  N.S.  146. 
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and  clear  has  been  the  light  from  those  decisions  on  this 
point,  that,  in  Ew parte  JameSj  Lord  Cranworth  said,  *<  It 
is,  however,  now  too  late  to  contend  that  these  associations 
for  the  formation  of  companies  are  not  within  the  terms  of 
the  Winding-up  Acts-*"  Lord  Brougham^  in  Hutton  v. 
UpfiU^  said  (Jt)  :  "  I  entirely  agree  with  Lord  Cottenham^s 
first  observation,  in  giving  judgment  in  Beslef^e  case(u), 
when  he  says,  <  I  cannot  for  a  moment  entertain  the  idea 
that  this  company  had  not  advanced  to  that  state  which 
made  it  the  proper  object  of  an  order  under  the  Winding- 
up  Act.  It  may  be  quite  right  to  draw  within  the  opera- 
tion of  the  Act,  associations  or  companies  of  this  kind,  for 
such  an  association  may  require  the  aid  of  the  Act  just  as 
much  as  if  it  had  gone  on  further.  Whether  in  this  case 
you  call  it  a  company,  or  an  association,  or  any  other  name, 
it  is  quite  immaterial,  because  it  is  a  company,  in  fact,— it 
has  become  a  company  within  the  meaning  of  the  Winding- 
up  Act,  and  as  such,  the  Court  has  power  to  wind  up  its 
afiairs.**  ^  So  that  here  are  the  three  opinions  of  the  Lord 
Chancellor  and  Lords  Cottenham  and  Brougham,  that 
when  an  association, — for  ^^  the  name  is  immaterial,*^ — has 
been  formed,  it  falls  within  the  Acts. 

[Lord  Brougham. — I  ought  to  mention  that  after  that 
was  reported,  and  I  have  no  doubt  accurately  reported. 
Lord  Cottenham,  in  speaking  with  me  on  this  subject,  gave 
me  reason  to  believe  that  he  did  not  entertain  quite  so 
strong  an  opinion  on  the  subject  as  he  had  before  enter- 
tained. I  do  not  mean  that  he  changed  the  opinion  he  had 
expressed  in  Barber* a  or  in  Beslejfs  case,  but  that  his 
opinion  was  less  strong  than  it  had  been, — more  hesitating. 
Lord  Truro. — Any  one  of  the  promoters  may  register  pro- 
visionaUy — a  single  individual  may  do  it.]  [Mr.  Cooper 
referred  to  the  second  case  of  £«r  parte  Besley  {v),  where 

(0  2  H.  L.  Caa.  693.  2  HaU  &  Twells,  375. 

(tt)    2  Macn.  &  Gord.    176 ;        (o)  3  Macn.  &  Gord.  287. 
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Lord  Chancellor  Truro  intimated  a  doubt(ia)  whether  a 
mere  association  not  completely  formed  as  a  company  was 
within  the  meaning  of  the  Winding-up  Acts.] 

Perhaps  so,  but  a  doubt  suggested  in  that  manner  is  not 
'to  be  put  in  opposition  to  a  plain  and  direct  decision  ni 
Lord  Cottenham^  pronounced  on  the  first  case  of  Kr. 
Be9ley{ai)y  where  his  Lordship  said,  *^  Does  not  the 
Winding-up  Act  assume  that  every  association  shall  come 
within  the  term  company,  so  that,  whether  it  is  caUed  a 
provisional  committee  or  by  any  other  name,  if  certain 
functions  are  assumed,  it  is  a  company  within  the  meaning 
of  the  Act  ?*"  and  his  Lordship  afterwards  added  the  obsov 
vations  already  quoted. 

After  what  has  passed  in  all  the  courts,  it  would  now  he 
most  dangerous  to  unsettle  the  law  on  this  subject.  In 
Beardthaw  v.  Lord  Londesborough(y)j  Mr.  Justice  if atife 
said :  ^^  I  believe  it  has  been  rightly  decided  that  a  com- 
pany of  persons,  not  registered,  such  as  are  commonly 
called  promoters  of  a  scheme,  may  be  treated  as  a  company 
under  the  Act  of  Parliament.'**  In  the  case  of  the  Si. 
James's  Club{x)j  which  was  a  company  not  formed  for 
trading  or  commercial  purposes,  but  for  the  convenience  of 
officers  of  the  militia.  Vice  Chancellor  Knight  Bruce  held 
the  club  to  be  within  the  operation  of  the  Winding-up 
Acts.  In  the  same  manner,  in  Eic  parte  «/•  Smithy  In  re 
The  Sherwood  Loan  Company{a)y  Vice  Chancellor  Lcrd 
Cranworth  said  (6)  :  ^^  Secondly,  it  was  said  that  this  was 
not  a  company  within  the  meaning  of  the  Acts.  Now  I 
think  it  very  doubtful  whether  it  would  have  been  within 
the  meaning  of  the  first  Act ;  but  undoubtedly  the  words  of 
the  second  Act  are  so  large  as  to  take  in  almost  every  asso- 

(w)  3  Macn.  &  Gord.  30G.  (r)  20  Law.  J.  Ch.  630. 

(x)  2  Macn.  &  Gord.  176, 181.         (a)  1  Sim.  N.S.  165. 
(y)  21  Law  J.  C.  P.  17—22.  (ft)  Id,  174. 
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ciatioD,  if  there  is  the  requisite  number  of  seven  members. 
The  language  of  the  Act  is  very  comprehensive ;  it  em- 
braces all  partnerships,  associations,  and  companies,  having 
more  than  seven  members.^' 

[Lord  Brougham, — But  must  such  a  company  be  formed, 
or  may  it  be  merely  a  projected  company  ?] 

There  is  no  difference  in  the  applicability  of  the  Winding- 
up  Act  on  that  account.  The  establishment  of  the  pro- 
jected company  is  as  much  the  purpose  of  the  association  of 
men  before  the  company  is  formed,  as  is  the  business  of 
that  company  when  the  company  has  been  actually  esta- 
blished. The  principle  of  law  is  older  than  the  Winding- 
up  Acts,  for  in  Lefray  v.  Gore(c)y  Lord  Chancellor  Sugden 
held  that  a  man  was  liable  to  contribute  to  his  co-directors 
bis  share  of  a  sum  of  money  necessary  for  carrying  on  the 
concern,  and  declared  that  the  amount  of  contribution  of 
each  director  was  to  be  ascertained  by  dividing  the  total 
loss  by  the  number  of  directors  who  consented  to  act. 
That  is  all  that  is  contended  for  here.  All  those  who 
joined  in  the  acts  of  the  committee  are  liable.  All  who 
put  their  names  on  the  committee,  and  consented  to  act, 
became  responsible  members  of  that  body  for  all  that  was 
done.  The  Lord  Chancellor  there  said(c()  :  **  As  to  the 
test  of  liability,  I  think  the  case  has  been  fairly  put  by  Mr. 
Brewster^  that  in  order  to  compel  any  particular  defendant 
to  contribute,  it  must  be  shown  that  he  would  have  been 
liable  to  Mr.  Vignolea  [the  person  who  had  recovered  the 
judgment  in  respect  of  which  contribution  was  asked].  I 
agree  that  unless  Vignoles  could  have  maintained  an  action 
against  the  particular  defendant,  the  plaintiff  has  no  right 
to  call  on  him  for  contribution.  This,  however,  is  a  ques- 
tion which  I  shall  have  to  consider  when  I  come  to  speak 
of  the  liabilities  of  the  several  defendants.     As  regards  the 

(c)  1  Jones  &  Lat.  571.  (d)  Id.  581. 
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general  question,  namely,  the  right  to  contribution,  I  must- 
do  the  defendants  the  justice  to  say  that  they  do  not  deny 
it;  nor  is  there  any  doubt  on  the  subject.  It  does  not 
depend  upon  contract.  The  only  contract  here  was  between 
Vignoles  and  the  provisional  directors  and  officers  of  the 
intended  company.  But  in  case  Vigfwles  proceeded  on 
contract  against  one  of  the  directors,  there  arose  an  equity, 
not  upon  contract,  but  out  of  the  circumstances  of  the  case^ 
namely,  that  he  should  not,  at  his  discretion,  fix  any  one  of 
the  directors  with  the  whole  weight  of  the  common  obliga- 
tion. Here  the  plaintiff,  who  was  sued  in  England,  could 
not  plead  the  nonjoinder  of  the  other  directors,  because 
they  were  not  within  the  jurisdiction  of  the  court ;  but  tUs 
court  will  not  permit  the  election  of  a  creditor  to  prejudice 
the  party  against  whom  alone  he  has  proceeded  at  law,  but 
will  make  all  those  who  are  equally  bound  by  the  contract 
equally  contribute  to  the  loss.  It  was  said,  with  a  view  to 
change  the  jurisdiction,  that  this  equity  may  now  be  con- 
sidered to  arise  upon  an  implied  contract,  upon  this  ground, 
that  the  equity  having  been  for  a  long  time  administered, 
and  it  being  now  well  understood  that  such  is  the  law, 
there  is  an  implied  contract  between  the  parties  to  do  that 
which  the  law  exacts,  and  that  it  is  upon  this  ground  relief 
at  law  is,  in  modem  times,  given  between  co-sureties.  But 
though  courts  of  law  have  assumed  a  jurisdiction  they 
formerly  disclaimed,  the  jurisdiction  of  equity  remains  ud- 
touclfed,  and  still  enables  it  to  administer  substantial  justice 
between  all  the  parties  bound  by  a  common  amtract.* 
The  principles  here  laid  down  are  directly  applicable  to 
this  case,  and  show  that  this  company  may  properly  be 
made  the  subject  of  a  proceeding  under  the  Winding- up  Act& 


Mr.  Cooper^  in  reply  : 
It  is  not  necessary  to  contend  that  this  company  was  not 
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intended  to  be  a  commercial  or  a  trading  company ;  that  may 
be  so,  but  it  is  not  an  association  at  all — it  is  a  mere  projected 
company,  and  an  abortive  scheme.  Provisional  registration 
does  not  make  it  a  company,  for  that  is  an  act  which  may 
be  done  by  any  one  person,  and  may  be  done  when  there  is 
no  pretence  for  saying  that  a  company  has  come  into 
actual  existence.  Nockella  v.  Crosby  {e)  is  a  direct  authority 
for  the  proposition  that  this  scheme  never  was  anything  more 
than  a  bare  project,  never  carried  into  effect,  or,  in  the 
words  used  by  the  judges  there,  ^^  the  concern  never  was  set 
a-going.'*'  In  Williams  v.  Pigott{f)y  it  was  decided  that  it 
was  a  question  of  fact  for  the  jury,  whether  a  provisional 
committeeman  had  authorized  a  committee  of  management 
to  pledge  his  credit.  That  decision  shows  that  there  is  no 
inferential  liability  in  the  case  of  a  mere  projected  company. 
There  was  no  intention  in  the  Legislature  to  make  an 
alteration  in  the  law  to  the  effect  of  treating  a  scheme  for  a 
company  as  if  it  was  a  complete  company,  and  thus  altering 
all  those  decisions  which  had  been  understood  previously  to 
declare  the  law  upon  the  subject. 
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The  Lord  Chancellor: 

■ 

My  Lords, — After  the  argument  which  your  Lordships 
have  heard,  I  propose  to  put  a  question  to  the  learned 
Judges,  coupled  with  a  staten^^nt  of  the  case,  which  will 
enable  their  Lordships  to  givr  the  House  an  answer  to  the 
question  whether  a  case  such  .  s  that  which  has  now  been 
argued,  does  or  does  not  come  within  the  Winding-up  Acts. 
When  your  Lordships  have  taken  the  opinion  of  the 
Judges,  you  will  then  be  enabled  to  dispose  of  the  case  at 
the  bar,  at  least  on  the  first  point. 

The  question  I  propose  to  put  is  as  follows  : — 

A  railway   company   was  projected   and   provisionally 

(e)  3  Barn.  &  Crea.  814.  (/)  2  Ex.  Rep.  201. 
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registered  by  the  promoters.  A  proi^)ectu8  was  puUished, 
containing  a  list  of  the  provisional  committee,  wbidi  oon- 
sisted  of  more  than  seven  persons,  appointed  with  their 
own  consent;  in  which  prospectus  it  was  proposed  to 
establish  a  railway  company,  with  a  capital  of  2,000,00(NL, 
in  shares  of  S5/«  each. 

A  meeting  of  more  than  seven  of  the  persons  whose 
names  had  been  inserted  in  the  prospectus  as  provisioiial 
committee-men  was  held,  at  which  a  provisional  committee 
and  also  a  managing  committee  were  appointed,  each  oonsisU 
ing  of  more  than  seven  persons,  nominated  with  their  own 
consent.  At  that  meeting,  it  was  resolved  to  establish  the 
company  as  proposed  by  the  prospectus  for  construedng 
the  railway  therein  mentioned,  and  to  apply  for  an  Act  of 
Parliament  to  establish  such  company,  and  to  procure  the 
necessary  plans,  &c.,  for  that  purpose.  Five  thousand 
shares  were  allotted  to  different  persons,  in  various  nnin* 
hers,  but  500  only  were  accepted  by  the  allottees.  It  «» 
ultimately  found  to  be  impracticable  to  procure  subscribert 
for  a  sufficient  number  of  shares  to  enable  the  parties  to 
carry  the  project  into  effect,  and  it  was  therefore,  by  an 
order  under  the  Winding-up  Acts,  ordered  that  the  com- 
pany should  be  dissolved. 

Are  the  provisions  of  those  Acts  applicable  to  this  case? 


The  Judges  requested  time  to  answer  the  question,  and 
on  the  26th  of  June^ 


Opinion  of  the 
Judges. 


Mr.  Baron  Parke  delivered  their  answer  in  the  follow* 
ing  terms : 
In  answer  to  your  Lordships^  question,  I  have  to  state 
that  we  are  of  opinion  that  the  persons  who  acted  toge- 
ther, for  the  purpose  of  obtaining  an  Act  of  Parliament  to 
make  a  railway  in  the  manner  therein  stated,  were  a  com- 
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pany  or  association  within  the  meaning  of  the  Joint-Stock 
Companies  Winding-up  Acts,  1848  and  18499  and  that  the 
association  of  those  persons  may  be  dissolved  and  wound 
up  under  the  direction  of  the  Court  of  Chancery,  if  that 
Court  shall  consider  that  it  is  fit  and  proper  that  it  should 
be  ao  dealt  with. 

The  first  of  these  two  Acts,  11  &  12  Vict.  c.  45,  reciting 
the  previous  Act  of  7  &  8  Vict.  c.  Ill,  and  the  Irish  Act, 
8  &  9  Vict.  c.  98,  and  the  9  &  10  Vict.  c.  S8,  and  the  pro- 
priety of  amending  them,  and  giving  further  facilities  for 
the  dissolution  and  winding-up  of  joint^stock  companies  and 
partnerships,  enacts  that  the  Act  shall  apply  to  all  com- 
panies, corporate  or  unincorporate,  within  the  provisions  of 
the  two  first-mentioned  Acts ;  to  other  companies,  not  ma- 
terial to  the  present  inquiry ;  and,  lastly,  to  all  companies, 
associations,  and  partnerships,  to  be  formed  after  the  pass* 
ing  of  that  Act,  whereof  the  capital  or  the  profits  is  or  are 
divided,  or  to  be  divided  into  shares,  and  such  shares  are 
transferable  without  the  express  consent  of  all  the  co- 
partners ;  and,  by  section  2,  to  all  associations  and  com- 
panies formed  for  the  purpose  of  working  mines,  and  to 
benefit  societies  not  certified  and  enrolled. 

By  the  interpretation  clause,  the  word  ^^  company^  in 

the  Act  is  to  mean  any  partnership,  association,  or  com- 

'  pany,  corporate  or  unincorporate,  to  which  the  Act  applies. 

The  body  of  persons,  or  association  in  question,  is  not 
within  the  latter  part  of  the  first  section  above  referred  to, 
for  it  has  no  stock  divisible  into  shares ;  whether  it  is  within 
the  former,  7  &  8  Vict.  c.  Ill,  is  a  more  doubtful  ques- 
tion. It  clearly  does  not  fall  within  the  other  Act  referred 
to,  for  that  is  an  Act  confined  to  Ireland.  The  7  &  8  Vict. 
c  111,  comprises  in  it  various  companies.  It  embraces 
commercial  or  trading  companies  incorporated ;  this  is  not 
one.     But  it  also  applies  to  any  company  or  body  of  per- 
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icns  afaodated  together  for  commercial  or  trading  purpon^ 
to  which  privileges  have  been  granted  under  7  IFSBL  /F; 
&  1  Vict  c.  78y  or  which  is  registered  pixmsioodlf  or 
completely  under  7  &  8  VicL  c.  110.  Now  this  is  not  m 
company  or  body  of  persons  associated  together  dinedj 
for  commercial  or  trading  purposes  (if  the  making  of  a 
railway  is  such  a  purpose,  which  may  be  questioned) ;  Che 
immediate  object  of  this  association  is  not  the  making  of  • 
railway^  but  the  obtaining  an  Act  to  enable  them  to  da  ao^ 
after  subscriptions  have  been  obtained,  and  a  oompuiy  Im 
been  formed ;  but  as  the  Act  speaks  of  such  a  body  ha/g 
provisionally  registered  as  a  condition,  and  a  comjdele  eoai» 
pany  practically  never  is,  the  probable  meaning  of  the  a^ 
tion  is,  that  a  body  of  persons  associated  to  obtain  la  Ad 
of  Parliament  to  enable  them  to  act  as  a  company  for  en** 
mercial  or  trading  purposes,  whose  ultimate,  though  afl^ 
immediate,  purpose  is  commercial  or  trading,  is  within  tU* 
Act,  and  if  so,  it  would  be  within  the  11  &  12  VicL  fr  A 
as  that  Act  is  expressly  made  applicable  to  eveiy  eoa* 
pany  within  the  provisions  of  the  former  Act,  7  &  8  FiA 
clll. 

If  the  question  depended  upon  this  company  or  aaodl^ 
tion  being  within  the  7  &  8  Vict.  c.  Ill,  we  should  biVttD 
decide  whether  the  construction  of  a  railway  was  a  ^eoa^ 
mercial  or  trading  purpose  ;^  but  it  is  not  necessary  tods 
so.     It  is,  however,  material,  as  it  seems  to  show  thitM 
association  of  promoters  may  be  dealt  with  by  the  Court  of 
Chancery  for  the  purpose  of  being  wound  up,  if  that 
object  is  to  form  a  company  for  commercial  or  tradiag 
purposes. 

The  Statute  9  &  10  Vict  c.  SB,  shows  this  more  deaily. 
It  provides  that  persons  or  companies  who  before  that  Ad 
have  entered  into  a  subscription  contract,  or  any  other 
agreement  or  agreements  in  writing  or  otherwise,  for  the 
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formation  of  a  company  or  partnership  for  making  any 
railway,  which  cannot  be  carried  into  effect  without  obtain- 
ing the  authority  of  Parliament,  and  in  respect  of  which  no 
Act  had  been  obtained,  it  shall  be  lawful  for  such  per* 
aons  or  companies  to  dissolve  the  company  or  part- 
nership contract  or  agreement,  whether  or  not  such  con- 
tract or  agreement  shall  contain  any  provisions  for  the 
dissolution  of  the  company  or  partnership  intended  to  be 
thereby  formed.  The  Statute  provides,  that  it  shall  be 
lawful  for  the  committee,  provisional  directors,  or  other 
persons,  by  such  contract  or  agreement  intrusted  with  the 
management  or  carrying  on  of  the  undertaking,  to  call  a 
meeting  to  ascertain  if  the  company  shall  be  dissolved,  and 
whether  such  dissolution  shall  be  deemed  an  act  of  bank- 
ruptcy ;  in  which  case  the  affairs  of  the  company  shall  be 
wound  up,  under  the  provisions  of  the  7  &  8  Vict.  c.  Ill ; 
otherwise,  as  an  ordinary  partnership. 

No  such  proceeding  appears  to  have  been  taken  in  the 
case  supposed  in  your  Lordships'  questions,  and  therefore 
that  particular  Statute  is  not  applicable  to  it. 

But  the  Statute  shows  that  an  undertaking  by  projectors 
to  form  a  future  company  is  capable  of  being  dealt  with 
under  7  &  8  Vict.  c.  Ill,  as  a  company,  and  may  have  its 
afiairs  wound  up  and  settled  by  the  Court  of  Chancery, 
under  section  22  of  that  Act,  if  that  Court  shall  think  fit. 
It  does  not  follow  that  every  case  of  projectors  of  an  in- 
tended company  ought  to  be  or  would  be  so  dealt  with. 

This  Statute  was  followed  by  the  11  &  12  Vict.  c.  45, 
which  extended  the  operation  of  the  prior  Winding-up 
Acts,  and  gave  the  Court  of  Chancery  the  power,  on  the 
application  of  a  contributory,  by  petition  to  the  Lord 
Chancellor  or  Master  of  the  Rolls,  to  order  the  dissolution 
or  winding  up  of  the  company  or  association  therein 
referred  to,  not  merely  in  case  of  bankruptcy,  but  in  case 
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of  insolvency,  or  a  judgment  or  decree  against  the  com- 
pany unpaid,  or  on  a  piooeeding  by  a  creditor  of  the  oooi- 
pany,  or  if  any  other  matter  or  thing  should  be  •howB 
which,  in  the  opinion  of  the  Court,  shall  render  it  just  and 
equitable  that  the  company  should  be  dissoWed. 

This  Statute,  as  has  been  before  stated,  does  not  in  tenm 
embrace  this  company,  unless  it  is  a  company  or  body  of 
persons  formed  for  commercial  or  trading  purposes  under 
7  &  8  VicL  c.  Ill,  and  it  contains  many  provisioiis  which 
are  inapplicable,  except  to  regularly-formed  compaDies. 

In  the  case  of  provisional  committees,  or  the  projecton 
of  a  company,  it  is  now  perfectly  wdl  settled  law,  and 
acted  upon  in  every  court  of  law  in  Westminster  Hall,  that 
there  is  no  partnership  between  them ;  no  oonunon  power 
of  binding  each  other  merely  by  such  a  relation ;  each  faiiids 
himself  by  his  own  acts  only*  There  are,  tberelbre,  veiy 
few  creditors  of  such  a  body  collectively,  though  many  of 
one,  two,  three,  or  more  of  the  acting  individuals  who  com- 
pose the  committee,  or  are  projectors ;  and  so  there  may  be 
a  series  of  contracts  to  which  there  are  different  contribn- 
tories,  according  as  they  have  been  authorized  by  different 
persons,  very  few  binding  all,  and  those  only  upon  the 
rare  accident  of  each  individual  authorizing  that  particohr 
contract. 

These  inchoate  undertakings  have  generally  do  joint 
estate,  effects,  or  credits,  of  which  there  dian  be  a  manager 
(11  &  12  Vict  c.  45,  sees.  lO*  ^);  no  person  can  have 
a  judgment  or  decree  against  the  whole  body,  except  in  the 
rare  case  that  all  the  projectors  have  jointly  contracted;  so 
that  no  proceedings  could  be  taken  under  that  Statute, 
section  5 ;  nor  are  there  any  contributories  of  the  entire 
company,  except  in  the  extraordinary  case  of  all  having 
contracted ;  for  contributories  are  those  only  who  have  con- 
tracted by  themselves  or  agents  with  a  creditor,  or  who 
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have  agreed  to  indemnify  or  repay,  in  part  or  in  all,  those 
who  have  contracted  with  the  creditor  on  their  own  account. 
We  consider  the  law  to  have  been  most  correctly  laid  down 
by  Lord  Cranworth^  in  CarricWs  case,  1  SimonSy  N.S. 
509.  All  the  questions  of  contributories  resolve  themselves 
into  two  simple  questions  of  fact :  Ist,  by  far  the  most  fre- 
quent occurrence,  did  the  alleged  contributory  make,  or 
authorize  to  be  made,  the  contract,  in  respect  of  which  he  is 
called  on  to  contribute,  on  his  account,  jointly  with  others  ? 
or,  Sndly,  if  any  one  or  more  entered  into  the  contract  in 
his  own  or  their  behalf,  did  he  agree  to  indemnify  the  per- 
son or  persons  contracting  in  part  or  in  all  against  the  con- 
sequences of  that  contract  ? 

The  machinery  of  this  Act,  11  &  12  VicL  c.  45,  is  un- 
doubtedly not  well  adapted  to  such  a  case. 

This  Statute  was  followed  up  by  12  &  13  Vict  c.  108, 
passed  to  amend  the  former.  It  is  enacted,  that  notwith- 
standing anything  in  that  Act  importing  a  more  limited 
application  thereof,  the  same  shall  apply  to  all  partnerships, 
associations,  and  companies,  whereof  the  partners  or  asso- 
ciates are  not  less  than  seven  in  number,  whether  incorpo^ 
rated  or  unincorporated. 

This  Statute  renders  all  liable,  whether  their  purpose 
was  commercial  or  not 

We  think  that  the  term  ^^  Association  *"  is  applicable  to 
such  a  body  of  persons  as  is  described  in  your  Lordships^ 
question. 

That  body  would,  we  think,  have  been  within  the 
II  &  12  Vict  if  its  object  had  been  commercial,  the  only 
question  on  that  Act  being  whether  a  railroad  fell  within 
that  description.  The  object  of  the  12  &  13  Vict  was  to 
extend  the  former  Acts,  upon  which  a  more  limited  con- 
struction was  put*  This  body  would  clearly  have  fallen 
within  the  9  &  10  Vict  c.  28. 
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We  are  of  opinion,  therefore,  that  it  waa  meant  to  be 
comprised  in  the  class  of  *^  Associations.^  It  is  perfectly 
true  that  some  of  the  provisions  in  this  Statute,  as  well  as 
the  bulk  of  those  under  the  former,  are  applicable  only  to 
partnerships  and  companies  which  have  a  joint-stock  capital 
and  credits,  whose  members  are  united  together  with  a  com- 
mon purpose  of  making  joint  contracts,  who  for  that  pur* 
pose  are  bound  by  the  agency  of  one  another,  or  by  that  of 
one  or  more  common  agents,  be  they  directors  or  officer^ 
and  who  would  necessarily  become  contributories  bound  by 
such  joint  contract.  # 

But  though  these  provisions  are  inapplicable  genenlly 
to  the  cases  of  projectors  of  different  oompanies,  there  may 
be  cases  in  which  they  or  some  of  them  are  capable  of  being 
applied  with  advantage,  entirely  or  partially ;  and  we  thiiik 
it  is  for  the  Court  of  Chancery  to  decide,  which  it  has 
undoubtedly  a  discretion  to  do  (section  12,  11  &  12  Vid. 
c.  45),  on  each  application,  whether  the  particular  concern 
is  one  to  which  it  will,  under  all  the  circumstances,  be 
proper  that  the  Act  should  be  applied.  We  think  this  con- 
sideration affords  an  answer  to  an  objection  which  appeared, 
at  first  sight,  to  present  a  formidable  difficulty :  that  there 
are  associations  comprehended  in  those  which  we  consider 
to  be  within  the  Winding-up  Acts,  in  which  there  would 
be  a  great  difficulty  and  inconvenience  in  applying  the 
Acts.  At  the  same  time,  it  may  be  observed  that  there 
are  others  in  which  they  may  with  convenience  be  applied. 

We  answer  your  Lordships^  question  by  stating  that  the 
proposed  case  is  one  to  which  the  Winding-up  Acts  mJjf 
be  applied,  if  the  Court  think  fit,  not  one  to  which  the 
Court  must  apply  them. 


The  Lord  Chancellor  : 
The  learned  Judges  have  now  given  their  opinion,  in 


^ 


CASES  IN  THE  HOUSE  OP  LORDS. 


871 


which,  as  at  present  advised,  I  entirely  concur,  that  this  is 
a  case  which  may  fall  within  the  Winding-up  Acts,  if  the 
Court  of  Chancery  shall  so  think  fit  to  apply  those  Acts. 
The  great  point  in  the  opinion  which  has  been  delivered,  in 
which  I  entirely  concur,  is,  that,  according  to  that  opinion, 
every  word  in  the  Acts  of  Parliament  in  question  must  be 
construed  according  to  its  natural  import ;  and  though  it 
18  very  difficult,  I  admit,  to  bring  within  the  Acts  some  of 
the  cases  which  are  by  this  construction  brought  within 
them,  yet  it  would  be  impossible  to  give  the  natural  effect 
to  the  words  of  these  Acts  if  you  .were  to  come  to  a  con- 
trary conclusion.  The  opinion,  therefore,  is  one  with  which 
your  Lordships  will  probably  declare  your  entire  concur- 
rence. But  as  this  case  came  before  you  on  the  merits,  and 
as  the  point  upon  which  the  opinion  of  the  Judges  has  now 
been  delivered  was  merely  preliminary,  I  should  propose,  as 
I  did  in  a  former  instance  (^),  that  your  Lordships  should 
adjourn  the  further  consideration  of  the  appeal,  in  order 
that  it  may  be  heard  at  your  bar  upon  the  merits ;  and 
when  the  argument  on  them  shall  have  been  concluded,  you 
will,  with  the  assistance  which  you  have  derived  from  the 
opinion  just  delivered,  be  enabled,  without  difficulty,  to 
dispose  of  the  case. 
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Lord  Brongham : 
My  Lords,  I  take  it  to  be  quite  clear  that  the  course  now 
recommended  to  us  is  that  which  we  ought  to  pursue.  The 
argument  at  the  bar  upon  the  merits  of  the  case  was 
stopped,  in  order  to  obtain  the  opinion  of  the  learned 
Judges  on  the  question,  whether  we  ought  to  go  on  with  it 
at  all ;  because  the  result  would  have  been  to  stop  the  case, 
if  the  Judges  had  given  an  opinion,  and  we  had  been  of 

(g)  In  the  case  of  Dimes  v.  the  Grand  Junction  Canal  Company,  in 
which  the  Judges  delivered  their  opinions  on  the  same  day. 

2  c 
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opinion  with  them,  that  the  case  was  not  within  the  Act  of 
Parliament.  Therefore,  we  waited  until  we  saw  whether 
or  not  chat  opinion  would  be  given  for  or  against  the  case 
being  within  the  Act  of  Parliament,  and  whether  or  not 
we  should  agree  with  that  opinion.  The  Judges  are  clearly 
and  unanimously  of  opinion  that  the  case  is  within  the  Act 
of  Parliament ;  and  I  agree  with  my  noble  and  learned 
friend,  and  with  them  on  that  point.  I  originally  was  of 
that  opinion,  two  years  ago,  agreeing  with  LfOrd  CoiUm' 
ham.  I  own  that  I  had  afterwards  some  doubts  oo  the 
subject.  Those  doubts,  the  further  consideration  of  die 
case,  and  also  the  opinion  and  arguments  of  the  Judges^ 
tiave  tended  to  remove ;  and  I  aVn  prepared  to  say  that  ny 
opinion,  as  that  of  my  noble  and  learned  friends^  agrees 
with  the  opinion  of  the  Judges.  But  it  is  not  necessary 
that  we  should  now  dispose  of  that  point.  It  is  quite  suf- 
ficient for  us  to  say  that  we  see,  at  all  events,  good  reason 
for  going  on  with  tlie  rest  of  the  case,  anticipating,  no 
doubt,  that  in  all  probability  we  shall  ultimately  agree 
with  the  opinion,  that  this  case  is  within  the  Winding-up 
Acts. 

The  Judges  were  again  summoned,  and  Barons  Park$ 
and  Alder  son  J  Justices  Coleridge  j  Maule^  and  CrestweUt 
Baron  Platty  Justice  WilliamSy  Baron  Martin^  and  Justice 
Cromptofij  attended.  Justices  Erie  and  TeUfaurd  were 
also  present  during  part  of  the  argument. 

The  Lord  Chancellor  presided.  The  other  lords  present 
during  the  argument  were.  Lords  Brougham^  Campbdl, 
and  Cranworth,  Lord  Truro  heard  the  greater  part  of  it, 
but  left  the  House  before  its  conclusion.  • 


> 


Mr.  C  P,  Cooper  (Mr.  Morris  was   with   him)  for 
Bright : 

On  the  authority  of  the  case  of  Hutton  v.  UfifiU  (A), 

(A)  H.L.Cas.  C74. 
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Bright  was,  in  May^  1850,  settled  on  the  list  of  oontri- 
butories,  and  the  Master  included  him  among  those  on 
whom  a  call  of  10/.  a  share  was  made.  Lord  Cranworth 
confirmed  what  the  Master  had  done.  [Lord  Cranworth. — 
It  was  desired  that  the  decision  of  this  House  should  be  taken 
on  the  subject.]  Bright  had  paid  26S/.  10s.  by  way  of 
deposit,  and  he  now  contends  that  he  is  not  liable  to  make 
any  further  payment.  It  is  doubtful,  indeed,  if  he  brought 
an  action  for  such  a  purpose,  whether  be  could  not  recover 
back  his  deposit,  subject  only  to  the  payment  of  Ss.  6d.  per 
share  required  under  the  Registration  Act  for  preliminary 
expenses.  He  denies  that  he  is  liable  to  the  payment  of  any 
call ;  but  if  liable,  he  contends  that  his  liability  is  not  that 
of  an  absolute  kind,  as  of  10/.  per  share  for  each  of  his  100 
shares,  but  only  for  that  proportion  which  his  100  shares 
would  bear  to  the  80,000  shares  of  which  the  company  was 
to  consist. 

The  first  question  to  be  considered  is,  whether  there  can  be 
said  to  have  been  a  partnership  between  jBrt^A^,  in  the  charao> 
ter  of  a  mere  provisional  committeeman  and  holder  of  allotted 
shares, and  the  managing  committee;  for  all  the  expenses  were 
incurred  by  the  managing  committee,  and  not  by  the  provi- 
sional committee,  of  which  alone  he  was  a  member.  The  first 
question  seems  to  be  answered  by  the  cases  of  Sutton  v. 
Thompson{i)  and  Norris  v.  CottleiJ),  in  which  it  was  consi- 
dered that  there  was  nothing  in  the  nature  of  a  partnership 
from  the  mere  circumstance  of  a  man  being  a  provisional  com- 
mitteeman; and  even  the  case  of  Hutton  v.  Upjill{k)  did  not 
proceed  on  any  ground  of  partnership,  for  Lord  Brougham 
there  said  (/) :  ^^  It  is  not,  as  I  think,  necessary  to  inquire 
whether  or  not  this  constituted  a  partnership  ;**"  and  his  Lord- 
ship then  goes  on  to  state  his  opinion  in  a  way  which  shows 


(t)  Ante,  p.  161. 
U)  2  H.  L.  Cas.  647. 


(it)  2  H.  L.  Cas.  674. 
(l)  Id.  691. 
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that  he  deemed  UjffUl  to  be  liable,  because,  bj  accepting 
shares  when  he  was  a  provisional  committeeman,  ^^aa 
authority  might  be  implied  from  his  acts;**  treating  the 
case  as  one  which  depended  on  contract,  and  deeming 
certain  circumstances  sufficient  to  constitute  a  contFBCt. 
Lord  Chancellor  Cottenham^  in  the  case  of  Ex  parte  the 
Earl  of  Mansfield  (m),  adopted  the  same  view,  puttbg 
the  liability  of  a  member  of  the  association  not  on  the 
rule  of  partnership,  but  on  his  own  acts,  which  held  him 
out  to  the  world  as  a  person  authorizing  the  expenditure, 
and  making  himself  liable  for  it. 

The  sum  of  10,000/.  is  all  that  the  managing  committee 
Was  entitled  to  spend ;  and  that  sum  is  what  might  have 
been  raised  by  the  statutory  payment  of  Ss.  6d.  per  share 
on  the  80,000  shares ;  and  Bright  fully  paid  his  portion  of 
it.     The  23rd  section  of  the  7  &  8  Vict.  c.  110,  states  the 
powers  which  may  be  exercised  when  the  company  is  pro- 
visionally registered.     The  managing  committee  here  took 
on  itself  powers  neither  given  by  the  Statute  nor  by  the 
act  of  the  subscribers.     It  expended  money  to  a  larger 
amount  than  the  Statute  authorized,  and  it  increased  the 
number  of  its  own  members.     The  latter  is  a  most  im- 
portant act,  since,  in  all  these  companies,  the  members  at 
large  select  the  managing  committee  for  particular  reasons, 
and  are  entitled  to  have  their  affairs  managed  by  those  alone 
whom  they  have  thus  selected.     It  may  fairly  be  argued 
that,  if  liability  was  to  follow  as  a  consequence  of  delega- 
tion of  authority,  that  ground  of  liability  fails  when  there 
are  acts  done  in  excess  of  that  authority.     Then,  as  to  the 
expenditure  of  money,  it  is  clear,  from  this  section,  that  on 
provisional  registration  the  promoters  could  only  recover 
3s.  (id.  per  share  on  the  shares  of  the  company ;  but  the 
argument  on  the  other  side  must  l)e,  that  though  only 

(m)  2  Macn.  &  Gord.  66. 
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allowed  by  law  to  receive  that  amount,  they  might  expend 
a  much  larger  sum,  and  bind  the  allottees  to  discharge  the 
liability  thus  incurred.  No  such  evasion  of  the  provisions 
of  the  Statute  can  be  allowed. 

The  real  test  of  liability  is,  whether  an  action  at  law  could 
be  maintained  against  the  contributory  (Lefroy  v,Gore)  {n) 
for  the  debts  in  respect  of  which  he  is  called  on  to  contribute. 
In  such  an  action  the  first  question  would  be,  whether  there 
was  any  authority,  express  or  implied,  to  contract  jthe  debt. 
In  that  way,  each  debt  would  have  to  be  the  subject  of  a 
separate  discussion ;  but  if  so,  there  can  be  no  liability  in 
respect  of  the  mere  relation  of  shareholder  and  managing 
committee. 

The  order  appealed  against  cannot  be  supported,  even 
as  an  order  for  making  Bright  liable  for  costs  on  the 
winding  up  of  the  company ;  for  what  Lord  Cranworth 
said  in  Hunter'^8  case  (o)  is  applicable  here,  and  the 
Court  cannot  deal  with  this  question  of  costs  until  it  has 
settled  the  question  of  the  liability  of  the  contributories 
among  themselves,  or  till  the  Master  has  ascertained  their 
proportion  of  liability  to  the  costs,  in  respect  of  which  the 
call  is  made.  When  found  to  be  liable,  they  are  not  neces- 
sarily liable  in  proportion  to  the  number  of  their  shares ; 
their  liability  must  depend  on  the  particular  circumstances 
of  the  case.  This  was  declared  by  Lord  Cottenham  to  be 
so  with  respect  to  the  payment  of  losses,  Ex  parte  the  Earl 
of  Mansfield  {p) ;  and  the  principle  there  stated  must  govern 
the  present  case. 

If  there  was  no  partnership  here,  then  no  implied  liability 
can  exist ;  and  the  facts  show  that  no  authority  was  really 
given  by  Bright  to  the  managing  committee.  All  that  he 
knew  was,  that  the  capital  of  the  company  was  to  consist 

(n)  I  Jones  &  Lat.  571—581.         (p)  2  Macn.  &  Gord.  57—67. 
(o)  1  Sim.  N.S.  435. 
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of  80,000  shares,  and  that  he  took  only  100  of  these  sharei; 
he  could  not,  therefore,  be  supposed  to  know  that  his  pro- 
portion of  liability  would  exceed  that  of  100  as  oompned 
to  80,000,  and  the  statutory  payment  of  Ss.  6d.  per  share 
on  these  80,000  shares  being  sufficient  to  cover  all  the  ei- 
penses  that  could  be  legally  incurred,  he  is  entitled,  putting 
all  these  circumstances  together,  to  have  it  presumed  that  he 
had  not  given  even  an  implied  authority  to  the  committee 
to  spend  more  than  the  Statute  authorized.  CJoDsadered  in 
this  way,  he  has  far  more  than  satisfied  his  liability;  hot 
under  no  circumstances  whatever  can  his  liability  extend 
beyond  the  amount  of  the  deposit  which  he  has  already  ptid. 


Mr.  Bethell  (with  whom  was  Mr.  Rowburgh)  for 
Button^  the  official  manager : 
There  are  three  points  now  submitted  to  the  Houk^ 
arising  on  the  two  appeals  presented  by  these  parties. 
First,  it  is  said  that,  assuming  Bright  to  be  liable  as  a  ooo* 
tributory,  he  is  only  liable  to  the  amount  which  be  hai 
already  paid.  The  second  proposition  is,  that  though  he 
may  be  a  contributory,  he  is  only  liable  to  contribute  in 
the  proportion  which  his  shares  bear  to  the  whole  amount 
of  shares  in  the  intended  concern, — ^a  proportion  which  it  is 
contended  is  applicable,  not  only  to  his  liability  to  the 
debts  of  the  concern,  but  also  to  the  costs  of  winding  it  up; 
and  the  third  proposition  is,  that  if  not  liable  in  this  ndo^ 
he  is  liable  only  in  the  sum  of  2s.  6d.  per  share  on  the 
whole  amount  of  shares  agreed  to  be  taken  by  him.  On 
the  other  hand,  the  official  manager  contends  that  the 
Master  was  wrong  in  limiting  the  responsibility  of  BrigU 
to  the  period  between  the  14th  of  October  and  the  SOth  of 
November,  when  the  company,  by  being  unable  to  comply 
with  the  standing  orders  of  both  Houses,  became  an  abor- 
tive scheme ;  because  he  contends  that,  when  once  Bright 
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had  agreed  to  do  that  which  made  him  a  contributory,  and 
by  his  acting  as  a  provisional  committeeman  had  given  an 
implied  authority  to  the  managing  committee,  he  had  em- 
barked in  the  concern  for  good  and  for  evil,  and  had  become 
liable  for  what  had  been  done,  and  what  was  intended  to  be 
done,  by  the  committee. 

There  is  no  difference  in  the  relative  position  of  the  dif- 
ferent contributories,  and  their  division  into  classes  is  there- 
fore erroneous.  They  were  all  members  of  the  provisional 
committee,  and  that  which  was  called  the  managing  com- 
mittees was  merely  a  section  of  the  larger  body.  All 
of  them  were  subject  to  the  same  liability,  each  being 
the  holder  of  100  shares;  the  question  of  proportionate 
liability  as  between  them  cannot,  therefore,  arise.  What 
is  the  meaning  of  the  word  <<  contributory,^  as  defined 
in  the  Statute  11  &  1«  Vict.  c.  46?  It  is,  "Every 
member  of  a  company,  and  also  every  other  person  liable 
to  contribute  to  the  payment  of  any  of  the  debts,  liabilities, 
jor  losses  thereof.^  The  argument  on  the  other  side  cannot 
be  maintained,  except  by  confounding  altogether  the  status 
of  a  contributory  in  this  kind  of  association  with  that 
of  a  shareholder  in  a  company  completely  formed,  and 
so  getting  rid  of  the  latter  part  of  the  clause.  In 
truth,  these  things  are  entirely  different.  In  a  completely- 
formed  company,  the  members  are  distributed  into  ranks 
and  degrees,  as  are  the  officers  and  crew  of  a  well-regulated 
ship,  and  the  various  degrees  of  responsibility  can  be  easily 
ascertained  ;  but  here  the  members  are  like  so  many  persons 
all  assembled  in  one  boat,  which  is  going  to  reach  that  ship, 
and  having  reached  it,  to  establish  degrees  and  ranks,  but 
among  whom  there  is  at  the  moment  no  difference  of  rank 
or  position.  The  provisional  committee  is  the  body  which 
has  the  task  to  form  the  company,  the  members  of  it  are 
the  managing  body  of  the  association,  and  the  absent  are 
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bound  by  those  present, — the  minority  by  the  majority; 
they  are  bound  by  the  implied  authority  which  such  a  stMe 
of  things  necessarily  supposes. 

What  is  this  implication  of  authority  ?  It  is  a  conclu- 
sion of  fact,  drawn  by  operation  of  law.  Such  is  the  prin- 
ciple on  which  this  Houee  has  decided  that  a  comhinatiaD 
of  two  facts,  the  status  of  provisional  committeeman  and 
the  acceptance  of  shares,  has  produced  a  conclusion  of  law; 
namely,  an  implied  authority  given  to  the  other  members  of 
the  body  to  incur  such  expenses  as  were  necessary  for  the 
formation  of  the  company.  This  implied  authority  muit 
extend  to  the  acts  of  the  managing  committee.  In  fixing 
the  date  of  the  SOth  of  November  as  the  moment  at  whidi 
this  implied  liability  ceased,  the  Master  committed  an  error; 
for  he  assumed,  without  reason,  that  the  liability  ceased  the 
moment  it  became  apparent  that  the  company  could  not 
legally  be  formed.  That  was  not  a  reasonable  construc- 
tion ;  for  the  authority  being  once  given,  must  extend  over 
all  the  time  during  which  the  acts  necessary  to  be  done 
under  it  were  in  a  course  of  being  performed,  and  could  not 
cease  at  the  moment  when  the  doing  of  those  acts  was  cer- 
tain to  become  legally  ineffective.  But  besides  this,  it  is 
diflScult  to  see  why  the  liability  of  the  provisional  committee- 
man was  to  be  limited  at  its  commencement  to  the  14th  of 
October ;  for  it  is  perfectly  clear  that  the  implied  authority 
which  was  given,  was  an  authority,  not  only  for  the  future, 
but  for  the  past.  How  is  any  distinction  to  be  made  be- 
tween them  ?  Suppose  the  company  is  provisionally  regis- 
tered on  the  5th  of  August^  and  Bright  becomes  a  com- 
mitteeman on  the  6th,  and  the  managing  committee,  formed 
out  of  that  provisional  committee,  and  intrusted  by  it  with 
the  powers  of  management,  meets  shortly  afterwards? 
Surely,  it  cannot  be  said  that,  under  such  circumstances, 
he  does  not  adopt  all  the  contracts  made  by  that  committee. 
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From  the  moment  he  accepted  shares,  be  did  adopt  these 
coBtracts.  Such  is  the  necessary  result  of  the  decision  of 
this  House.  The  moment  Bright  accepted  the  shares,  he 
completed,  by  implication,  the  measure  of  authority  con- 
ferred on  the  acting  branch  of  the  provisional  committee, 
and,  retroactively,  he  became  liable  to  the  agents  of  the 
company  for  its  past  expenditure. 

The  committee  of  management,  being  what  may  be  called 
a  preliminary  body,  had  already  done  certain  things,  and 
incurred  certain  liabilities,  and  made  some  necessary  expen- 
diture, in  order  to  accomplish  the  end  for  which  it  was 
appointed ;  and  any  member  admitted  after  these  acts  had 
been  done,  became,  by  adoption  of  the  acts  done,  liable  to 
the  expenditure  of  the  company  thereby  incurred ;  for  it 
had  beei^  incurred  for  the  benefit  of  that  company,  of  which 
he  had  thus  become  a  member.  The  moment  the  individual 
became  a  member  of  this  association,  and  under  the  Wind- 
ing-up Acts,  applied  to  the  company  by  the  Court,  was 
declared  to  be  a  contributory,  he  became  liable  to  all  the 
engagements  into  which  the  association  had  entered.  It  id 
not  necessary  for  the  purpose  of  establishing  his  liability 
that  a  profit  should  have  resulted  to  him.  This  point  has 
been  anticipated  in  the  judgment  in  Hutton  v.  UpJUliq)^ 
where  it  is  said  :  ^^  It  is  very  possible  that  no  profit  might 
result  to  him  ;  but  if  any  gain  had  been  made,  he  would 
have  had  his  share,  and  he  could  not  withdraw  at  his  option 
from  the  liability  which  the  holding  this  beneficial  chance 
of  profit  imposed  \'^  and,  following  up  this  line  of  argu- 
ment, NockeUs  V.  Crosby  (r)  and  /Vm?  v.  Clifton  («)  were 
remarked  on,  and  it  was  said,  **  Neither  of  these  cases 
decides  that  if  several  persons  join  in  a  plan  to  form  a  part- 
nership, and  one  of  them  accepts  a  given  portion  of  the 

{q)  2  H.  L.  Cas.  690.  (s)  6  Bing.  776,  and  9  Bing. 

(r)  3  Barn.  &  Cres.  814.  115. 
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stock,  which  would  give  him  certaia  righta  ware  the  part- 
nership formed  and  in  active  operation,  he  can  recover  bttk 
money  paid  by  him  for  necessary  expenses  in  the  parlia- 
mentary and  provisional  proceedings.^ 

It  is  said  that  the  liability  can  be  no  other  than  a  legil 
liability.  Such  a  liability  is  established  here.  On  profi> 
sional  registration,  the  promoters  are  entitled  (7  &  8  VkL 
c.  110,  s.  S3)  ''to  allot  shares.""  [Lord  Caiiip&ett.— But 
the  third  section  of  the  Act  defines  a  ''  subscriber""  to  be 
''  any  person  who  shall  have  agreed  in  writing  to  take  or 
have  any  shares  in  a  proposed  company.""]  But  who  aie 
the  promoters  of  a  company  ?  They  are,  according  to  the 
same  section,  ''  persons,  acting  by  whatever  name,  in  the 
forming  and  establishing  of  a  company  at  any  period  prior 
to  the  company  obtaining  a  certificate  of  complete  registra- 
tion."" Now  the  case  of  HutUm  v.  UpfU  {t)  autharizea  the 
assertion,  that  a  provisional  committeeman  who  accepts 
nhares  is  a  person  engaged  in  forming  and  establishing  a 
company.  If  so,  he  is  a  promoter  within  the  meaning  d. 
the  Act.  [Lord  CamjD&e//.— But  promoters  and  subscriben 
are  two  entirely  distinct  classes  of  persons.  An  allottee 
comes  within  the  description  of  shareholder.]  But  an 
allottee  who  agrees  to  take  shares,  being  at  the  same  time  a 
provisional  committeeman,  becomes  thereby  liable  as  a  cod* 
tributory.  That  must  be  taken  as  the  starting-point  of  the 
argument.  Such  a  person  is  a  promoter.  That  is  a  word 
of  most  general  import.  Here  the  assodaiion  is  an  asso* 
ciation  of  promoters  alone ;  there  never  was,  in  fact,  a  com- 
pany ;  but,  by  virtue  of  the  Act,  the  moment  the  pmvi* 
sional  registration  was  accomplished,  the  promotera  were 
entitled  to  call  themselves  by  the  name  of  the  intended 
company. 

It  is  clear  that  the  moment  an  individual  takes  shares 

(0  2  H.  L.  Cas.  674. 
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and  pays  a  deposit,  that  deposit  becomes  liable  to  meet 
antecedent  engagements.  It  would  be  singular  to  say  that 
the  money  was  liable,  but  that  the  man,  who  in  virtue  of 
making  a  contract  had  paid  that  money  in  part  performance 
of  his  contract,  was  not  liable.  There  is  no  legal  difficulty 
in  the  position  that  an  individual  may  make  himself  liable 
on  an  already  existing  contract ;  for  subsequent  ratification 
18  equal  to  antecedent  authority,  and  that  ratification  is  to 
be  found  here.  So  that,  if  legal  liability  is  the  measure  of 
equitable  liability,  which  in  a  case  like  this  is  entirely 
denied,  such  liability  could  be  established  from  the  circum- 
stances here. 

By  becoming  shareholders,  where  a  committee  of  manage- 
ment exists,  persons  authorize  that  committee  to  act  for 
them ;  and  if  it  is  asked  in  respect  of  what  matters  that 
authority  is  given,  the  answer  is,  in  respect  of  all  those 
matters  detailed  in  the  prospectus  of  the  intended  company, 
and  mentioned  in  the  ^rd  section  of  the  R^stration  Act 
as  constituting  the  business  of  the  company,  and  the  pur- 
poses to  which  the  eflbrts  of  the  promoters  are  to  be 
directed.  The  body  of  promoters  being  from  time  to  time 
capable  of  admitting  new  members,  such  members  are, 
when  admitted,  in  the  same  state  and  condition  as  the  old, 
and  are  bound  to  participate  in  all  existing  liabilities. 

Then  comes  the  question,  When  does  such  a  person 
become  a  promoter  of  the  company  ?  The  answer  is  given 
by  the  case  of  Hutton  v.  Uj)fiU,  The  authority  to  incur 
expenses  is  presumed,  and  dates  from  the  completion  of  the 
two  acts  there  declared  to  be  necessary  to  constitute  a  con- 
tributory's  liability.  [Lord  Campbell. — You  have  spoken 
of  an  equitable  liability ;  how  do  you  define  it  ?]  It  is, 
when  an  individual  becomes  a  member  of  an  existing  body 
which  has  incurred  liability  for  a  common  object,  of  which 
he  may  receive  the  benefit.     If  such  an  individual  does  not 
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becooie  liable  at  law,  he  becomes  liaUe  in  equity.  [Locd 
Campbell. — What  is  your  definition  of  the  equitable  lit- 
bility  of  a  contributory  ?]  It  is,  an  obligation  to  coo- 
tribute  to  those  contracts  entered  into  by  other  persons,  to 
the  performance  of  which  he  would  not  be  bound  at  kw, 
but  of  which  he  receives  the  advantage,  and  is  therefore 
bound  in  equity.  [liord  Campbell. — But  if  he  authoriits 
others  to  act  for  him,  he  is  liable  at  law.  Do  you  say  that 
equitable  liability  is  to  be  answerable  for  that  which  he  did 
not  authorize  ?]  This  party  became  liable  at  law  by  his 
acts,  and  by  the  maxims  of  law  which  make  those  acts  a 
ratification  of  what  had  been  before  done ;  but  if  not,  then 
he  is  liable  in  equity,  by  reason  of  becoming  associated  in 
a  concern  which  had  made  some  progress  towards  its  object, 
and  to  the  advantages  of  which  he  would  become  entitled 
on  becoming  associated  with  it.  [Lord  Campbells — That  is, 
he  is  bound  in  honour.]  No ;  he  is  bound  by  force  of  the 
claim  he  makes  to  share  the  advantages  obtained  through  acts 
already  done.  There  is  no  difficulty  in  understanding  this 
in  equity.  Supposed.  B.  and  C.  are  the  first  promoters  of 
a  scheme,  and  they  enter  into  contracts,  and  then  E.  and  F. 
join  them,  the  last  two  persons  thereby  adopt  the  contracts, 
and  become  liable  at  law ;  but  if  not  liable  at  law,  they  are 
liable  in  equity,  on  account  of  the  benefits  they  will  receive 
from  these  contracts.  At  all  events,  if  not  liable  to  the 
creditors  of  the  concern,  they  are  liable  as  between  them- 
selves and  their  partners,  and  so  would  be  contributories. 

These  are  the  principles  on  which  this  case  ought  to  be 
decided,  and  on  which  it  must  be  decided,  against  the 
appellant  Bright  There  is  one  case  which,  except  that  it 
does  not  go  so  far  as  to  declare  that  a  promoter  is  liable 
for  all  antecedent  expenses,  seems  exactly  in  point  with  the 
present ;  it  is  that  of  Ex  parte  Dale,  In  Re  the  Woker* 
hamptofiy  Chester,  and  Birkenhead  Junction  Railway 
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Company  (u)y — a  case  which  occurred  before  the  Lords  Jus- 
tices. The  Master  charged  with  the  winding  up  of  a  provi- 
sionally registered  company,  of  which  there  was  no  deed  of 
settlement,  found  by  his  report,  first,  that  the  only  contri- 
butories  consisted  of  a  number  of  persons  who,  on  the  same 
day,  being  members  of  the  provisional  and  managing  com- 
mittees, each  took  the  same  number  of  shares  in  the  con- 
cern, and  thereby  rendered  themselves  liable  equally  to  the 
expenses  incurred  from  that  time  in  launching  the  concern  ; 
secondly,  the  amount  of  the  expenses  so  incurred,  and  the 
fact  that  the  whole,  or  nearly  the  whole,  of  those  expenses 
had  been  discharged  in  unequal  proportions  by  the  contri- 
butories ;  and,  thirdly,  according  to  the  best  estimate  be 
could  form,  the  costs  of  the  winding  up.  To  meet  the 
whole  amount  thus  ascertained,  he  made  a  call  of  a  parti- 
cular sum  upon  each  contributory,  giving  credit  to  each 
against  such  call  for  any  contribution  he  might  already 
have  paid  towards  the  liquidation  of  such  expenses.  The 
Lords  Justices,  following  UpJiWs  case  (S  H.L.C.  674),  held 
that,  regardless  of  the  question  whether  the  liabilities  in 
respect  of  the  expenses  were  all  liquidated  or  not,  each 
contributory  was  liable  to  pay  the  call  so  made,  and  it  was 
also  held,  that  the  principle  on  which  the  Master  had  pro- 
ceeded in  making  the  call  was  correct.  That  case  cannot 
be  supported,  if  Bright  is  not  here  held  to  be  liable. 

As  to  the  liability  of  the  contributory  to  the  costs  and 
expenses,  that  matter  has  been  fully  and  properly  settled 
by  the  Master  in  the  present  case ;  for  the  Master  has  here 
done  what  Lord  Cranivorthy  in  UpfiWs  case  (i?),  when  it 
came  a  second  time  before  him,  and  in  Hunter*8  case  («;), 
declared  necessary  to  be  done.  The  liability  of  the  contri- 
butory to  the  discharge  of  the  debts  in  respect  of  which  the 

(»)  16  Jur.  207 ;  21  Law  Joum.         (o)  1  Sim.  N.S.  395. 
Ch.  341.  (tr)  Id,  435. 
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call  is  made,  has  been  ascertained,  and  the  call  is,  theie- 
fore,  good  as  to  the  costs. 

Mr.  Cooper^  in  reply  : 

The  case  of  Button  v.  UpJiU  (x)  has  been,  througfaout 
the  argument  on  the  other  side,  assumed  to  be  a  dedsm 
authority ;  whereas  the  doctrine  in  that  case  is  the  Tery  topic 
now  under  discussion  If  Bright  is  liable  to  any  extent,  it 
is  not  by  the  bare  union  of  two  characters,  but  by  sooie 
act  which  he  ^has  done,  and  which  constitutes  him  a  tah 
tractor.     No  such  act  has  been  done  here. 

There  is  no  such  thing  as  an  equitable  liability  distinct 
from,  if  not  opposed  to,  a  legal  liability.  The  measure  of 
the  liability  is  l^al.  Lefroy  v.  6o7e(y).  The  case  of 
WaUtab  v.  Spottiswoode  (js)  shows  that  it  is  a  gran  ¥iala> 
tion  of  duty  on  the  part  of  a  committee  of  managemeot  to 
expend  a  large  sum  of  money  before  the  shares  are  wab- 
scribed  for,  and  the  deposits  paid.  No  implied  liability 
can  arise  against  the  person  towards  whom  this  violatioD  of 
duty  has  been  perpetrated. 

It  is  impossible  that  Bright  can  be  held  liaUe  for  any 
expenses  incurred  before  the  14th  of  October ;  for  till  then 
he  held  only  one  of  those  characters,  the  combination  of 
which,  even  according  to  Button  v.  UpfiU^  must  exist  in 
order  to  make  him  liable. 

There  can  be  no  such  thing  as  implied  authority  here,  on 
which  to  make  Bright  liable  to  contribute ;  for  if  there 
was,  then  suppose  one  of  these  other  persons  had  paid  the 
10,000/.  called  for  by  the  Master,  would  he  tho^by  beat 
liberty  to  call  on  Bright  to  repay  him  half  ?  If  so,  'Br^U 
could,  in  like  manner,  call  on  any  other  person  similarly 
situated,  and  there  would  be  an  endless  multiplicity  of 

(«)  2  H.  L. Cas.  674.  (;;)  15  Mee.  &  W.  SOI. 

(y)  1  Jonefl  &  Lat.  571. 
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actions.     Neither  law  here  nor  anywhere  else  can  encourage 
or  even  allow  such  a  state  of  things. 

The  Lord  Chancellor  : 

I  propose,  after  stating  the  facts  of  this  case,  to  put  a 
question  to  the  Judges. 

His  Lordship  then  stated  the  facts  in  the  following 
form : — 

^  In  the  year  1845,  a  railway  company  was  provisionally 
registered,  pursuant  to  the  Statute  7  &  8  VicL  c.  110,  inti- 
tuled <An  Act  for  the  Registration,  Incorporation,  and 
Regulation  of  Joint-Stock  Companies;^  an  Act  of  Par- 
liament was  necessary  to  authorize  the  formation  of  the 
company,  and  the  carrying  into  effect  its  objects. 

*'  The  capital  of  the  proposed  company  was  to  be 
1,000,000/.,  divided  into  40,000  shares  of  26/.  each ;  upon 
each  of  which  shares  it  was  proposed  that  a  deposit  should 
be  paid  upon  the  allotment  thereof. 

**  A  prospectus,  registered  25th  September ^  1845,  was 
printed,  published,  and  circulated  amongst  the  public  by 
the  promoters  of  the  said  company^  containing  the  names  of 
divers  persons,  and  amongst  others  that  of  A,^  as  the  provi- 
sional committee  of  the  said  company. 

^*  On  the  8th  of  October,  1845,  a  meeting  of  gentlemen 
was  held  at  the  office  of  the  said  company^  at  which  a  pro- 
visional committee,  of  which  A.  was  one,  and  also  a  com- 
mittee of  management,  of  which  A.  was  not  a  member,  were 
appointed,  and  resolutions  passed  to  the  following  effect ; 
viz.  that  the  prospectus  issued  as  that  of  the  provisional 
committee  then  read  should  be  approved  and  adopted ;  and, 
until  an  Act  of  Parliament  should  be  obtained,  the  affairs 
of  the  company  should  be  under  the  control  of  the  managing 
directors,  to  whom  power  was  given  to  allot  the  shares,  and 
to  apply  the  funds  of  the  company  in  payment  of  all  the 
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expenses  incurred  in  its  formation,  and, in  the 

of  the  plans  and  sections  to  be  submitted  to  Parliament. 

*^  A.  was  not  present  at  the  meeting  of  the  8th  of 
1845 ;  but  it  is  stated  in  the  report  of  the  official 
that  it  appears  from  the  books  of  the  company  that  a 


of  the  proceedings  and  resolutions  at  that  meeting  w^^ 
forwarded  to  each  of  the  members  of  the  provisional 
mittee. 

''  On  or  about  the  14th  of  October j  1845,  J.  recei 
from   the  secretary  of  the  proposed  company  a  circu 
letter  of  the  10th  of  October^  informing  him  that  100 
had  been  appropriated  to  each  member  of  the  provisio 
committee ;  and  on  the  14th  of  October^  1845,  A.  wrot^^ 
the  said  secretary  a  letter  in  reply  to  the  said  drciLl 
stating  that  he  was  willing  to  take  the  100  shares  placec3 
his  disposal  as  a  member  of  the  provisional  committee, 
the  18th  of  October^  1845,  the  said  secretary  sent  A* 
letter  of  allotment  of  100  shares  to  him,  and  he  paid 
deposit  on  100  shares  allotted  to  him  by  the  said  letter  o^ 
allotment ;  but  he  has  paid  no  further  sum  on  account  of 
the  said  company. 

^^  Thirty  thousand  shares  only,  of  the  40,000  of  which 
the  said  company  were  to  consist,  were  allotted ;  the  depodts 
were  paid  on  3,000  only  ;  no  Act  of  Parliament  was  ever 
applied  for  to  invest  the  said  company  with  the  powen 
necessary  to  accomplish  its  object,  and  the  undertaking  was 
wholly  abandoned. 

*^  The  managing  committee  accepted  and  took  up<Hi  them- 
selves the  office  and  duties  thereof,  and  expenses  to  a  large 
amount  were  incurred  by  them  in  and  about  the  formatioD 
of  the  company,  but  A.  did  not  authorize  the  incurring  d 
any  such  expenses,  nor  was  he  present  at  any  meeting  of  tb 
said  company.^' 
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I  then  propose,  my  Lords,  to  ask  the  Judges  the  follow- 
ing question : — 

^^  Do  the  facts  above  stated  afford  sufficient  evidence  at 
law  to  warrant  a  verdict  that  A,  is  liable  to  a  creditor,  on 
the  employment  of  the  managing  directors,  for  work  done 
necessary  for  obtaining  the  Act  of  Parliament  ?** 

The  Judges  retired  to  consider  the  question,  and  on 
their  return, 

Mr.  Baron  Parke  delivered  their  unanimous  opinion. 
After  repeating  the  facts  as  set  forth  in  the  question,  the 
learned  Baron  said : 

All  her  Majesty'^s  Judges  who  have  heard  the  argu- 
ment are  of  opinion  that,  but  for  the  decision  of  your 
Lordships^  House  in  Hution  v.  UpJUl^  the  facts  above  stated 
would  not  have  warranted  a  verdict  that  A.  is  liable  to  a 
creditor,  on  the  employment  of  the  managing  directors, 
for  work  done  necessary  for  obtaining  the  Act  of  Parlia- 
ment. 

We  consider  that  UpJUFa  case  decided  two  points :  first, 
of  law,  that  similar  evidence  was  such  as  was  fit  to  be  con- 
sidered by  a  jury  in  determining  the  question  of  fact  that 
he  was  liable  on  the  ground  of  having  given  authority,  and 
therefore  would  have  warranted  a  verdict  against  him ; 
secondly,  it  decided  the  question  of  fact,  that  Mr.  Upjill 
had  given  the  authority.  Upon  the  former  point,  we  con- 
sider your  Lordships^  decision  to  be  binding  upon  every 
inferior  Court,  and  for  that  reason  answer  the  question  in 
the  affirmative ;  but  for  that  case,  we,  upon  other  decisions, 
should  have  been  of  a  contrary  opinion. 

The  Lord  Chancellor : 
My  Lords,  in  this  case,  in  which  you  have  just  heard 
the  opinion  of  the  learned  Judges,  a  question  of  great  im- 
portance remains  to  be  decided.     It  is,  whether,  under  the 
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facts  stated,  Mr.  Bright  was  or  was  not  liable  to  pay  as  a 
contributory.  He  paid  his  deposit ;  with  r^ard  to  that, 
no  question  was  asked  of  the  Judges.  The  questioo  wai 
as  to  his  further  liability.  He  was  a  provisional  committee- 
man, and  he  had  shares  allotted  to  him,  and  those  shares  he 
accepted,  and  on  them  he  paid  a  dq)osit ;  but  he  did  no 
further  act. 

Now  I  understand  the  Judges  to  be  of  opinion  that,  in- 
de])endently  of  UpfilFa  case,  there  was  nothing  arising  out 
of  those  facts  which  would  have  made  Mr.  Bright  liable  to 
a  creditor  for  business  managed,  carried  on,  or  ordered  by 
the  managing  committee  towards  completing  the  projected 
undertaking,  and  converting  the  association  into  a  regular 
company. 

My  Lords,  UpJUVs  case  may  be  considered,  as  the  Judges 
have  considered  it,  as  a  mixed  case  of  law  and  fact ;  and, 
therefore,  may  not  be  so  difficult  to  deal  with  as  it  might 
otherwise  have  been.  At  the  same  time,  I  should  venture 
to  state,  as  my  opinion,  that  although  you  are  bound  by 
your  own  decisions  as  much  as  any  Court  would  be  bound, 
so  that  you  could  not  reverse  your  own  decision  in  a  parti- 
cular case,  yet  you  are  not  bound  by  any  rule  of  law  which 
you  may  lay  down,  if  upon  a  subsequent  occasion  you 
should  find  reason  to  differ  from  that  rule ;  that  is,  that 
this  House,  like  every  Court  c^  Justice,  possesses  an  in- 
herent power  to  correct  an  error  into  which  it  may  have 
fallen. 

In  regard  to  the  point  decided  in  UpJUFa  case,  I  must 
state  to  your  Lordships  that  I  believe  there  is  scarcely  one 
Judge  who  has  been  called  upon  to  decide  this  question — 
and  every  Court  has  been  resorted  to— -who  has  not  differed 
from  himself  in  regard  to  the  points  decided.  There  was 
so  much  of  novelty  in  the  establishment  of  a  provisional 
committee ;  there  was  so  little  of  law  to  direct  the  opinions 
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of  the  lawyers  upon  it ;  and  there  was  such  a  leaning  in 
favour  of  a  quasi  partnership  and  an  implied  responsibi- 
lity,  that  I  am  sure  your  Lordships  will  not  be  surprised 
if,  in  UpJUts  case,  as  in  many  others  I  could  quote,  there 
may  have  been  a  departure  from  that  which  is  now  con- 
sidered to  be  the  settled  rule. 

I  believe  the  general  opinion  now  is,  that  the  answer 
which  has  been  given  by  the  learned  Judges  is  that  which 
your  Lordships  ought  to  follow ;  namely,  that  Mr.  Bright 
in  this  case  would  not  be  liable  to  an  action.  If  you  fol- 
low that  rule,  leaving  UpJUra  case,  as  depending  upon  a 
matter  both  of  fact  and  law,  just  where  you  found  it,  you 
will  decide  this  case  upon  the  facts  existing  here,  and  upon 
the  question  submitted  on  those  facts  to  the  learned  Judges ; 
and  on  them  you  will  give  your  judgment. 

I  should  therefore  propose,  without  going  further  into 
detail  (after  the  opinion  just  delivered),  that  your  Lord- 
ships should  dismiss  the  appeal  of  the  official  manager, 
requiring  Bright  to  pay  a  larger  sum  than  he  has  hitherto 
been  charged  with,  and  should  reverse  the  order  of  the 
Court  below,  which  holds  him  to  be  liable  to  contribute  to 
the  call  of  10/.  The  consequence  of  reversing  the  one  and 
dismissing  the  other  would  be,  that  Mr.  Bright  would  from 
this  time  be  held  not  liable  to  any  contribution  in  this  com- 
pany beyond  the  deposit  which  he  actually  paid. 
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Lord  Brougham  : 
When  I  advised  your  Lordships  in  UpJUTs  case,  I  had 
the  concurrence  of  a  very  high  authority,  the  late  noble 
and  learned  Lord  Cottenham,  who  not  only  went  entirely 
with  me  in  the  advice  that  I  tendered  to  your  Lordships, 
and  which  you  were  pleased  to  accept  in  that  case,  but  went 
a  great  deal  farther,  as  I  stated  at  the  time  {a),     I  either 

(a)  Huttw  V.  Upfilh  2  H.  L.  Cas.  694. 
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read  or  had  in  my  hand  a  letter  from  Liord  Cottenkam  oo 
the  subject^  in  which  he  certainly  went  a  good  deal  fiutiMr 
than  I  was  disposed  to  go,  in  admitting  the  liability  of  a 
party  in  similar  circumstances.  I  therefore  felt  no  hesita- 
tion whatever  in  the  conclusion  which  I  myself  arrived  at 
in  UfifilFs  case,  and  which  I  advised  your  Lordships  to 
adopt. 

Whether  I  should  have  altered  that  opinion  now,  had  I 
considered  the  question  open,  it  would  indeed  be  super- 
fluous at  present  for  me  to  say.  The  learned  Judges,  to 
whom  the  question  has  been  submitted,  have  given  a  unih 
nimous,  and  I  believe  I  may  say  an  unhesitating,  opinion, 
that  this  question,  which  they  say  is  partly  a  question  of 
law  and  partly  of  fact,  but  which,  in  my  opinion,  is  a 
great  deal  more  a  question  of  fact  than  it  is  a  questioo 
of  law, — they  have  given  their  opinion  upon  that  to  the 
extent  that  the  evidence  of  a  man  being  a  provisional  com- 
mitteeman, and  of  his  having  shares  allotted  to  him  by 
his  own  consent,— -indeed,  at  his  request, — would  not  be 
sufficient  to  warrant  a  verdict  in  an  action  at  law,  brought 
against  him  for  moneys  expended  by  the  managing  com- 
mittee in  that  concern.  The  learned  Judges  have  given 
this  opinion.  It  is  not  for  me  to  say  whether,  I  agree  with 
them  or  not.  It  would  be  superfluous  in  me  to  say  I  agree 
with  them ;  it  would  be  unbecoming  in  me  to  say  that  I 
differ  from  them.  It  is  enough  for  me  to  say  that  I  entirely 
approve  of  the  course  recommended,  under  the  circum- 
stances, by  my  noble  and  learned  friend  on  the  woolsack ; 
namely,  the  affirmance  of  one  appeal  and  the  reversal  of  the 
other. 


Lord  Campbell: 
My  Lords,  I  rejoice  very  much  that-  this  matter  of  the 
liability  of  contributories  is  now  put  upon  what  I  think  is 
its  right  footing. 
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I  never  could  understand  why  it  was  considered  a  pure 
question  of  law ;  why  provisional  committeemen  and  al- 
lottees of  shares, — persons  who  stood  in  both  capacities, — 
were,  on  tiiat  account,  to  be  liable  as  oontributories.  The 
law  does  not  know  what  is  the  meaning  of  provisional  com- 
mitteemen. Yet  they  have  been  talked  of  in  our  Courts ; 
their  liabilities  have  been  considered  and  dealt  with,  and 
their  powers  made  the  subject  of  discussion,  and  their 
liabilities  treated  of  as  arising  from  their  powers,  as  if  they 
were  as  well  known  to  the  law  as  tenants  for  life  or  tenants 
in  tail. 

I  consider  this  is  a  matter  of  contract.  A  person  can 
become  liable  as  a  contributory  in  respect  of  the  contract  he 
has  entered  into,  not  in  respect  of  assuming  a  particular 
character.  The  question  of  contract  will  depend  upon  the 
facts  of  the  case,  not  merely  on  the  party  being  a  provi- 
sional committeeman ;  and  then  the  only  question  of  law 
will  be,  whether  there  is  evidence  to  submit  to  the  jury  to 
consider  whether  a  contract  has  been  proved  ;  for  whether 
it  has  or  has  not,  is  matter  of  fact,  and  to  be  decided  as 
matter  of  fact. 

Now  I  say  that  I  entirely  concur  with  the  opinion  deli- 
vered by  her  Majesty's  Judges ;  and  I  think  that,  in  this 
case,  the  evidence  is  not  sufficient  to  fix  the  liability  of 
Bright^  and  that,  if  it  had  been  laid  before  a  jury,  that 
the  plainti£P  ought  to  have  been  nonsuited. 

A  difficulty  arises  here  from  UpJUCa  case ;  and,  if  I  con- 
sidered that  that  case  was  expressly  in  point,  I  must  say,  with 
the  most  sincere  respect  for  the  opinion  of  my  noble  and 
learned  friend  on  the  woolsack,  I  should  hesitate  in  ad- 
vising your  Lordships  to  decide  against  it ;  because,  accord- 
ing to  the  impression  upon  my  mind,  a  decision  of  this  high 
Court,  in  point  of  law,  is  conclusive  upon  the  House  itself, 
as  well  as  upon  all  inferior  tribunals.  I  consider  it  the 
constitutional  mode  in  which  the  law  is  declared,  and  that, 
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after  such  a  judgment  has  been  pronounced,  it  can  only 
altered  by  an  Act  of  the  Legislature.     My  humble  opinio 
is,  that  this  House  cannot  decide  something  as  law  tcHL  wkj 
and  decide  differently  the  same  thing  as  law  to-morKrw ; 
because  that  would  leave  the  inferior  tribunals  and  ^lie 
rights  of  the  Queens's  subjects  in  a  state  of  uncertainly; 
and  after  there  has  been  a  solemn  judgment  of  this  HocKfle, 
lajring  down  any  position  as  law,  I  apprehend  that  thft.^  is 
binding  upon  the  rights  and  liabilities  of  the  Queen's  tbu  In- 
jects until  it  is  altered  by  an  Act  of  the  Commons,    the 
Lords,  and  the  Sovereign  on  the  throne.     That  is  my  pre- 
sent impression,  though  I  state  it  with  great  deference,  after 
a  different  opinion  has  been  expressed  by  my  noble  and 
learned  friend  on  the  woolsack. 

I  do  not  think  that  I  am  precluded  from  concurriDg  ib 
the  motion  that  has  been  made  in  this  case,  because  I  do 
not  consider  UpJUTa  case  as  laying  down  any  abstract  poio^ 
of  law.     It  was  an  appeal  from  a  Court  of  Equity :  jour 
Lordships  sat  as  a  Court  of  Equity  to  decide  it.     You  took 
into  view  the  facts  and  the  law,  and  I  consider  that  what 
was  laid  down  by  my  noble  and  learned  friend,  with  the 
concurrence  of  that  illustrious  Judge,  Lord  Cottenhom^ 
when  he  talked  of  the  liability  of  the  committeeman,  was 
stating  his  opinion  upon  a  fact,  and  not  his  opinion  upon 
an  abstract  point  of  law.     But  I  do  not  think  that  Ugfilti 
case  prevents  us  from  concurring  in  the  motion  of  my  noble 
and  learned  friend,  and,  therefore,  in  that  motion  I  endrdy 
concur. 


Lord  CranwoTth : 

The  question  now  before  your  Lordships  is,  in  fact,  an 

appeal  from  an  order  made  by  myself.     But,  as  I  stated 

in  the  course  of  the  argument,   although  the  order  was 

made  by  myself,  it  was  made  by  the  consent  and  at  the 
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suggestion,  or  at  the  instance,  of  the  learned  counsel,  that  I 
should  a£Srm  simply  what  the  Master  had  done,  in  order 
that  the  question  might  be  brought  by  way  of  appeal  to  your 
Lordships'  House.  I  believe,  however,  that  upon  that  occa- 
sion,—certainly,  if  not  upon  that,  upon  a  great  many  similar 
(xxasions,  in  cases  which  were  argued  before  me  as  Vice 
Chancellor, — I  expressed  my  very  strong  doubts  whether 
UjgfiWa  case  could  have  been  rightly  considered,  or  rather 
rightly  interpreted,  by  the  profession ;  or,  if  so  interpreted, 
whether  it  was  a  decision  which  could  be  acted  upon. 
What  was  thought  was,  that  Ujf/Ura  case  had  decided,  as 
matter  of  law,  that  persons  under  certain  circumstances, 
namely,  persons  who,  being  members  of  a  provisional  com- 
mittee^ agreed  to  take  shares  in  the  projected  company, 
necessarily  became  liable^  in  point  of  fact,  to  whatever 
demands  might  be  lawfully  made  on  the  acting  members  of 
the  committee.  Now  it  appeared  to  me  impossible  that 
that  could  have  been  the  intention  of  the  House;  that 
this  House  could  have  intended  to  decide  that  such  a  com- 
bination of  circumstances  necessarily  rendered  a  person 
liable  in  point  of  fact  to  anything.  The  decision,  however, 
was  so  interpreted ;  and  being  so  interpreted,  I  acted  on  it. 

I  rejoice  that  the  matter  has  been  brought  before  the 
House,  because  I  cannot  help  thinking  that  the  opinion 
that  has  been  now  delivered  unanimously  by  the  Judges,  in 
such  very  clear  and  distinct  terms,  will  go  far  to  settle  doubts 
that  have  created  enormous  expense,  and  anxiety  beyond 
measure,  in  the  winding  up  of  those  several  abortive  com- 
panies. 

I  concur  with  my  noble  and  learned  friends  in  not  think- 
ing that  we  need  treat  this  case  as  necessarily  at  variance 
with  UjffiWa  case,  because  UpJUFa  case  was  a  mixed  deci- 
sion of  law  and  fact. 

I  confess  that,  treating  it  as  a  question  of  fact,  the  con- 
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elusion  at  which  your  Lordships  arrived  was  not  that  to 
which  I  should  have  arrived  if  I  had  then  had  the  honour 
of  a  seat  in  your  Lordships^  House.  The  decision  come 
to  was  on  a  case  which  was  an  appeal  both  from  law  and 
fact.  Your  Lordships  decided  that  UgfiU  was  properiy 
put  upon  the  list  of  contributories.  I  confess  I  think  that 
that  was  an  erroneous  decision  in  point  of  fact.  But  be  that 
as  it  may,  the  opinion  now  delivered  by  the  Judges  seems  to 
me  to  set  us  free  to  do  that  which  is  just  between,  the  parties 
now  before  us.  The  Judges  are  of  opinion  distinctly,  that, 
but  for  that  decision,  there  was  nothing  here  on  whidi  the 
case  could  be  left  to  a  jury  to  say  whether  Mr.  Bright  was 
or  was  not  responsible.  If  he  was  not  responsible  had  the 
matter  been  brought  before  a  jury,  he  was  clearly  not 
responsible  in  equity. 

I  think  it  necessary  to  advert  to  one  of  the  arguments 
addressed  to  your  Lordships  from  the  bar,  viz.  that  although 
not  responsible  at  law,  he  might  be  in  equity.  I  know  of 
no  such  distinction.  He  was  liable,  if  at  all,  by  virtue  of 
a  contract.  If  there  was  no  contract,  he  was  not  liable  at 
all ;  if  there  was  a  contract,  he  was  liable  both  at  law  and 
in  equity.  The  decision  of  the  Judges  leads  clearly  to  the 
inference  that  he  was  not  h'able  at  law;  in  other  words,  that 
there  was  no  contract,  and  if  so,  he  was  not  liable  in  equity. 
The  result  will  be,  as  my  noble  and  learned  friend  on  the 
woolsack  has  moved,  that  one  appeal,— the  appeal  of  the 
party  complaining  of  the  order  that  was  to  make  him  liable, 
will  be  allowed,  and  the  order  appealed  against  be  re- 
versed. On  the  other  hand,  the  appeal  which  seeks  to 
render  the  party  liable  to  a  greater  extent  than  he  was  hdd 
liable  below,  will  be  dismissed. 


Bright  v.  Hutton : — Order  complainM  of  reversed. 
Hutton  V.  Bright: — Appeal  dismissed. 
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Richard  Barrett  -        .        -        PlaintifFin  Error.  1851. 

^  Feb.  18. 

William  Long       -        -        -        Defendant  in  Error.      June  2. 

In  an  action  for  a  libel  in  a  Dublin  newspaper,  the  first  count,  after  tbe  Libel. 
usual  prefatory  averments,  proceeded  thus  :  **  What  possessed  Lord  Innuendo* 
H,  (meaning  thereby  the  said  Lord  Lieutenant  of  Ireland),  if  he  pi^Q^^^ 
knew  anything  about  the  country,  or  was  not  under  the  spell  of  Evidence. 
Tile  and  treacherous  influence,  to  make  his  first  visit,  and  that  care-   yM^*^9^  <v 
fully  puffed,  to  Long's,  the  coachmaker  (meaning  thereby  the  said     "'l^''***"' 
plaintiff),  the  other  day  ?     If  mere  trade  was  his  (meaning  thereby 
the  said  Lord  Lieutenant's)  object,  he  had  several  respectable 
houses  open  to  him  (meaning  thereby  that  the  house  and  place 
of  business  of  the  said  plaintiff  was  not  respectable,  and  that  the 
•aid  visit  was  paid  thereto  for  political  objects) : " 

HsLD,  that  the  innuendo  did  not  enlarge  the  sense  of  these  words, 
which  were  fully  capable  of  the  meaning  given  to  them. 

The  third  count  repeated  the  same  words,  and  accompanied  them  with 
the  following  innuendo  :  "  (meaning  thereby,  that  the  house  of  busi- 
ness of  the  said  plaintiff  was  not  a  respectable  house  in  the  trade, 
and  that  the  plaintiff  himself  was  of  such  a  character,  that  he  would 
not  be  visited  in  the  way  of  his  trade  and  business  except  from  some 
political,  or  party,  or  other  improper  motive) :  '* 

Held,  that  the  words  were  capable  of  the  meaning  thus  attributed  to 
them ;  but  that  if  the  innuendo  was  more  extensive  than  the  words, 
it  might  be  rejected  as  repugnant  and  void,  and  that  the  words, 
being  libellous,  were  actionable  without  its  aid. 

In  an  action  of  libel,  the  defendant  pleaded  the  general  issue,  and  also 
a  plea  under  the  6  &  7  Vict.  c.  96,  denying  actual  malice,  and 
stating  an  apology.  On  the  trial,  the  plaintiff,  in  order  to  prove 
malice,  tendered  in  evidence  other  publications  of  the  defendant, 
going  back  above  six  years  before  the  publication  complained  of : 

Held,  that  these  publications  were  admissible  in  evidence. 

A  town  councillor  is,  by  the  3  &  4  Vict.  c.  108,  disqualified  from 
being  a  special  juryman.  The  name  of  a  town  councillor  stood  on 
a  special  jury-list  after  it  had  been  reduced : 

HsLD,  that  under  the  Irish  Jury  Act,  3  &  4  Wm.  4,  c.  91,  he  was. 
liable  to  challenge  for  this  disqualification  when  about  to  be  sworn. 

Se 
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The  right  of  challeDge  aguoat  a  juryman  ia  a  common-law  right, 
which  cannot  be  taken  away  except  by  the  ezprees  terms  of  a 
statute,  and  qtuere,  whether  it  is  taken  away  by  the  3  &  4  Wm,  i, 
c.  9^,  except  in  cases  where  corporate  bodies  are  parties,  and 
kindred  or  affinity  with  a  member  of  the  corporate  body  is  tiie 
ground  of  challenge. 

It  is  not  taken  away  by  the  effect  of  the  3  &  4  FTat.  4»  c  91*  in 
respect  of  a  disqualification  created  since  that  statute. 

Where  a  challenge  in  respect  of  such  disqualification  was  made 
after  reducing  a  special  jury,  it  was  held  not  to  be  necessary 
to  allege  that  the  disqualification  had  arisen  since  the  jurj  was 
reduced. 


The  writ  of  error  in  this  case  was  brought  to  reverse  a 
judgment  given  in  the  Court  of  Common  Pleas,  in  Ireland^ 
and  affirmed  in  the  Court  of  Exchequer  Chamber  there. 

The  action  was  in  the  form  of  case,  and  was  brought  by 
William  Long  against  Richard  Barrett^  for  a  libel  pub- 
lished in  the  Pilot  newspaper  of  the  19th  day  of  Atiguit, 
1844. 

The  declaration  contained  four  counts,  varying  the  mode 
in  which  the  alleged  libel  was  stated. 

The  first  count,  after  stating  that  Long  was  a  coach- 
maker,  in  Mary  Streety  Dublin^  that  in  the  way  of  his  trade 
he  had  frequent  dealings  with  persons  of  high  character, 
without  reference  to  politics,  that,  for  a  long  time  before,  he 
had  been  a  justice  of  the  peace  of  the  county  of  the  city  of 
Dublin^  and  had  acted  on  the  grand  juries  of  the  said  county 
of  the  city,  and  as  a  special  juror  at  Nisi  prius  in  Dublin^ 
and  that  before  the  publication  of  the  libel  Lord  Heyiea- 
buryy  the  then  Lord  Lieutenant  of  Irelandy  had  given  hha 
an  order  for  a  carriage,  averred  that  Barrett^  intending  to 
injure  him  in  said  trade  and  business,  and  in  his  credit  and 
reputation,  and  to  prevent  persons  from  dealing  with  him, 
especially  members  of  her  Majesty^s  executive  in  /refofid, 
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published  in  the  Pilot  newspaper  of  and  concerning  him,         1851. 
and  of  and  concerning  him  in  the  way  of  his  trade,  the  fol*      Babrbtt 
lowing  libel : — "  What  possessed  Lord  Heyteahury  (mean*  ». 

ing  thereby  the  said  Lord  Lieutenant  of  Ireland)^  if  he 
knew  anything  about  the  country,  or  was  not  under  the 
ipell  of  vile  and  treacherous  influence,  to  make  his  first 
visit,  and  that  carefully  puffed,  to  Lon^a,  the  coachmaker 
(meaning  thereby  the  said  plaintifi^,  the  other  day ;  if 
mere  trade  was  his  (meaning  thereby  the  said  Lord  Lieu  te- 
nant's) object,  he  (meaning  thereby  the  said  Lord  Lieute- 
nant) had  several  respectable  houses  open  to  him  (meaning 
thereby  that  the  house  and  place  of  business  of  the  said 
plaintifi^  was  not  respectable,  and  that  the  said  visit  was 
paid  thereto  for  political  objects) ;  but  Long  (meaning 
thereby  the  plaintiiF)  was  a  noted  juror  of  the  sort  much 
wanted  (meaning  thereby  that  the  plaintifi^  was  known  to  be 
a  person  who  had  acted,  and  would  act,  dishonestly  as  a 
juryman) ;  Long  (meaning  thereby  the  plaintiff)  was  a 
feeble,  talentless,  vulgar,  as  a  matter  of  course,  but  very 
virulent,  member  of  the  old  exploded  corporation  of  Dub^ 
tin ;  not  one  of  whose  members  has  ever  yet  been  returned, 
even  by  the  Conservatives,  to  the  new  corporation,  and 
therefore  it  was  that  the  Camarilla  instigated  their  dupe 
and  predestined  victim  (meaning  thereby  the  said  Lord 
Lieutenant)  to  go  to  Long's  (meaning  thereby  the  coach- 
making  establishment  of  the  said  plaintiflP  in  Mary  Street 
aforesaid),  in  order  to  commit  him  (meaning  thereby  the 
said  Lord  Lieutenant)  still  further  with  the  people.  We 
take  a  review  of  these  passing  events  (meaning,  amongst 
other  events,  the  visit  of  the  said  Lord  Lieutenant  to  the 
said  establishment  of  the  said  plaintiff),  trifling,  perhaps, 
in  themselves,  but  indicative  of  what  are  no  trifles,  that,  at 
least,  in  going  the  high  road  of  execration,  Heytesbury 
(meaning  thereby  the  said  Lord  Lieutenant)  may  see  his 

2  £  2 
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1851.        way,  and  have  no  excuse  that  he  erred  by  accident  or  igno* 

n  ^""^         ranee  of  the  facts  which  indicate  and  influence  injustice  and 
Jdarrbtt         .... 

V.  misrule,  and  in  their  train  public  execration*^ 

^^'  The  second  count  averred  that  the  defendant,  intendiof 

to  injure  Long  in  his  trade,  business,  and  reputation,  fMib- 
lished  the  libel  therein  S3t  forth  of  and  concerning  Ltmg. 
It  then  set  forth  the  libel  stated  in  the  first  count,  leaving 
out  all  the  innuendoes,  except  those  averring  Lang  to  be 
the  person  alluded  to  in  the  libel. 

The  third  count  was  as  follows : — *^  And  whereas  Longt 
so  being  such  coachmaker,  and  so  exercising  the  said  trader 
as  in  the  introductory  part  of  this  declaration  mentioned, 
to  wit,  at  Dublin,  in  the  county  of  the  city  of  DubUm, 
before  the  composing  and  publishing  of  the  libel  hereinafter 
next  mentioned,  had  in  the  course  of  his  trade  and  business 
received  an  order  from  the  said  Lord  Lieutenant  to  supply 
the  said  Lord  Lieutenant  with  a  carriage,  to  wit,  atDtfUm 
aforesaid,  in  the  county  aforesaid ;  yet  the  said  defoidant 
further  contriving  to  injure  the  plainti£P  in  said  trade  and 
business,  afterwards,  to  wit,  on  the  19th  day  of  August,  in 
the  year  of  our  Lord  1844,  to  wit,  at  Dublin  aforesaid,  in 
the  county  aforesaid,  did  falsely  and  maliciously  compose 
and  publish,  and  cause  and  procure  to  be  composed  and 
published,  a  certain  other  false,  scandalous,  malicious,  and 
defamatory  libel  of  and  concerning  the  said  plaintifl^  in  his 
said  trade  and  business,  and  of  and  concerning  the  said 
plaintiff,  containing  therein  certain  false,  malicious,  and 
libellous  matter  of  and  concerning  him  the  said  plaintiff,  in 
his  said  trade  and  business,  as  aforesaid,  and  of  and  con- 
cerning him  the  said  plaintiff,  to  the  tenor  and  effect 
following;  that  is  to  say,  ^  What  possessed  Lord  HegUt* 
bury,  if  he  knew  anything  about  the  country,  or  was  not 
under  the  spell  of  vile  and  treacherous  influence,  to  make 
his  first  visit,   and  that  carefully  puffed,  to  Long^  the 
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ooachmaker  (meaning  thereby  to  the  plaintifPs),  the  other  1851. 
day  ;  if  mere  trade  was  his  object,  he  had  several  respect- 
able houses  open  to  him'  (meaning  thereby  that  the  house 
of  business  of  said  plaintiff  was  not  a  respectable  house 
in  the  trade,  and  that  the  plaintiff  himself  was  of  such  a 
character,  that  he  would  not  be  visited  in  the  way  of  his 
trade  and  business,  except  from  some  political,  or  party,  or 
other  improper  motive)."" 

The  fourth  count  stated  that  the  defendant  used  the 
expressions  "  noted  juror  of  the  sort  much  wanted^''  for 
the  purpose  of  expressing,  and  it  was  understood  by  the 
persons  to  whom  the  said  libel  was  addressed  to  express  and 
mean,  a  man  who  would  act  dishonestly  as  a  juror,  by  giving 
a  verdict  from  political  and  party  motives,  and  not  accord- 
ing to  the  evidence  on  which  such  verdict  should  be 
founded,  and  then  set  forth  the  libel  to  the  words  **  of  the 
sort  much  wanted,^  with  appropriate  innuendoes. 

The  defendant  pleaded  first  the  general  issue,  and  Pleas, 
secondly  (under  6  &  7  Vict.  c.  96,  s.  2),  that  the  libels 
mentioned  in  the  declaration  were  published  by  him,  with- 
out actual  malice  or  gross  negligence,  and  that  as  soon  as 
possible  after  the  commencement  of  the  action  he  published 
in  the  Pilot  an  apology. 

Upon  these  pleas  issue  was  joined,  and  the  case  came  on 
for  trial  before  the  Lord  Chief  Justice,  in  the  sittings  after 
Hilary  Term,  184f5.  Previously  to  the  day  of  trial,  an 
order  for  a  special  jury  had  been  obtained,  and  a  special 
jury  struck :  and  on  the  list  being  called  over  at  the  trial, 
one  person,  John  Pearson,  when  about  being  sworn,  was 
challenged  b}'  the  plaintiff,  upon  the  ground  that  he  was  a 
town  councillor  of  the  borough  of  Dublin,  and  being  so, 
that  he  was  disqualified  by  law  (a)  from  serving  on  any 

(a)  By  the  3  &  4  Vict.  c.  108,  8.  180,  the  Municipal  Corporation 
Act  for  Ireland,  it  is  enacted  that,  "  After  the  time  when  this  Act 
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jury  within  the  county  of  the  city  of  Dublin.  The  de& 
dant  objected  to  the  reception  of  this  challenge,  oomtendi 
that  an  objection  of  the  nature  relied  upon  in  the  chaUa 
should  have  been  made  to  the  juror  before  the  officer  wt 
the  special  jury  was  struck,  and  was  not  a  ground  of  d 
lenge  (6) ;  but  the  Chief  Justice  declared  it  to  be 
opinion  that  the  challenge  ought  to  be  received,  and  reedy 
it  accordingly.  To  this  ruling  of  the  Chief  Justice  i 
defendant  excepted.  The  defendant  then  joined  issue  • 
the  challenge,  alleging  that  ^*  the  said  John  Pearson  ia  b 
now  a  member  of  the  Town  Council  for  the  time  being"* 
the  borough  of  Dublin.     Two  triers  were  appointed,  ai 

shall  come  into  operation  in  any  borough,  every  member  of  t 
council  for  the  time  being  of  the  borough,  &c.  &c.  shall  be  enn 
and  disqualified  from  serving  on  any  jury  summoned  within  M 
borough  respectively,  save  and  except  the  juries  summoned  for 
assize  or  jail  delivery." 

(6)  The  3  &  4  Wm,  4,  c.  91  (Irish  Juries)  enacts,  s.  20,  '"Elia 
any  man  shall  be  returned  as  a  juror  for  the  trial  of  any  issiw  in  i 
of  the  courts  hereinbefore  mentioned,  who  shaU  not  be  qoafil 
according  to  this  Act,  the  want  of  such  qualification  shall  be  g< 
cause  of  challenge,  and  he  shall  be  discharged  upon  such  challfl 
if  the  Court  shall  be  satisfied  as  to  the  fact ;  and  that  if  any  a 
returned  as  a  juror  for  the  trial  of  any  such  issue  shall  be  qualiiiec 
other  respects  according  to  this  Act,  the  want  of  freehold  shall  not 
accepted  as  good  cause  of  challenge  either  by  the  Crown  or  by 
party,  nor  as  a  cause  for  discharging  the  man  so  returned,  upon 
own  application,  any  law,  custom,  or  usage  to  the  contrary  notwi 
standing :  provided  that  nothing  herein  contained  shall  extend  ia  i 
wise  to  any  special  juror." 

The  23rd  section  directs  that  the  Court  shall  have  power  to  Of 
special  juries  to  be  struck  before  the  proper  officer,  and  enacta  t 
"  every  jury  so  struck  shall  be  the  jury  returned  for  the  trial  of  » 


issue. 
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The  24th  section  declares  who  shall  be  liable  and  qualified  to  ae 
on  special  juries,  and  the  25th  section  gives  very  fuU  directions  ai 
the  making  up  of  the  list  of  special  jurors. 
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they  found  *^  that  the  said  John  Pearson  was  now  a  mem-         1851. 
ber  of  the  Council  for  the  time  being  of  the  borough  of     Barrett 
DubUn.'^     The  Chief  Justice  then  allowed  the  challenge,  ^^ 

and  set  aside   the  juror.     To  this  ruling  of  the  Chief 
Justice  the  defendant  also  excepted. 

The  trial  then  proceeded ;  and  after  proving  the  publica- 
tion of  the  libel  by  Barrett^  and  making  other  formal 
proofs.  Long  produced  certain  numbers  of  the  Pilot  news- 
paper, bearing  date  respectively  the  27th  of  January, 
1834;  27th  of  March,  1835;  11th  day  of  May,  1836; 
27th  day  of  May,  1835  ;  3rd  July,  1837 ;  and  21st  July, 
1837,  and  proposed  to  read  thereout  various  passages,  in 
order  to  show  that  Barrett  published  the  libel,  the  subject 
of  the  action,  with  malice  towards  the  plaintiff. 

To  each  of  these  publications  Barrett  objected,  as  being 
illegal  evidence ;  but  the  Chief  Justice  admitted  them  as 
evidence  of  the  defendant's  motives  in  publishing  the  libel 
complained  of;  whereupon  Barrett  tendered  a  bill  of 
exceptions  to  this  ruling. 

Evidence  was  given  of  the  apology  set  forth  in  the  plea, 
and  the  jury  found  a  verdict  for  the  plaintiff,  with  150/. 
damages. 

The  bill  of  exceptions  to  the  admission  of  the  challenge, 
and  to  the  evidence,  was  argued  in  the  Court  of  Common 
Pleas,  on  the  29th  of  April,  1845,  and  again  on  the  5th  of 
June,  1845,  after  which  judgment  was  given  for  Long. 

Upon  this  judgment  a  writ  of  error  was  brought  in 
Trinity  Term,  1845,  to  the  Court  of  Exchequer  Chamber, 
and  in  addition  to  the  grounds  relied  upon  below,  it  was 
contended  by  the  defendant  that  the  third  count  of  the 
plaintiff's  declaration  was  bad,  and  that  the  verdict  and 
judgment  being  general,  the  judgment  ought  to  be  re- 
versed. 

The  case  was  argued  before  nine  judges  in  the  Court  of 
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Exchequer  Chamber,  in  Hikry  Term,  1846,  and  there 
being  some  difference  of  opinion  among  the  Judges,  a  new 
argument  was  called  for  in  Easter  Term,  1846,  before  the 
full  Court.  After  the  second  argument,  the  judgment  fiir 
the  plaintiff  below  was  affirmed  by  a  majcmty  of  Judges  of 
that  Court.     The  present  writ  of  error  was  then  brought 

The  Judges  were  summoned,  and  Mr.  Baron  Parkf 
Mr.  Baron  Alderwn^  Mr.  Justice  Patieson,  Mr.  Justiee 
Maukj  Mr.  Justice  Coleridge^  Mr.  Justice  Wightwum^ 
Mr.  Justice  Williams^  and  Mr.  Justice  Taljburd  attended. 


Mr.  Bramwellj  for  the  plaintiff  in  error : 
The  first  and  third  counts  in  this  declaration  are  bdl. 
The  innuendoes  in  them  are  not  warranted  by  the  words  of 
the  alleged  libel.  These  innuendoes  are  material,  and  can- 
not be  rejected  as  surplusage ;  or,  if  they  could  be  so 
rejected,  there  would  be  no  defamatory  matt^*  in  respect 
of  which  the  action  would  be  sustainable.  In  either  view  of 
the  case,  the  judgment  cannot  be  supported.  The  words 
set  forth  in  the  first  count  do  not  of  themselves  assert  a 
want  of  respectability  in  Mr.  Long  as  a  coachmaker.  Yet 
the  innuendo  alleges  such  to  be  their  meaning,  and  charges 
the  object  of  the  libel  to  have  been  to  injure  Long  in  his 
trade  and  business.  That  is  carrying  the  effect  of  an 
innuendo  beyond  the  purpose  for  which  the  law  allows  it  to 
be  employed.  In  WilUama^  Saunders  {c)  it  is  said,  *^Ad 
innuendo  is  only  explanatory  of  some  matter  already  ex- 
pressed ;  it  serves  to  point  out  where  there  is  precedent 
matter,  but  never  for  a  new  charge ;  it  may  apply  what  is 
already  expressed,  but  cannot  add,  or  enlarge,  or  change, 
the  sense  of  the  previous  words.""  Where,  therefore,  the 
innuendo  is  material,  it  must  be  justified  by  being  ex- 
planatory of  the  defamatory  words ;  if  not  so,  it  is  bad, 

(c)  Vol.  i.  p.  243,  n.  4  to  Crttft  v.  Boiie. 
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and  vitiates  the  count ;  it  can  only  be  rejected  as  surplusage 
when  it  has  no  materiality.  Thus,  if  a  declaration  com- 
plained of  a  libel,  alleging  that  the  plaintiff  had  sent  a 
threatening  letter,  an  innuendo  that  it  was  a  letter  charging 
a  nameless  offence  would  be  material,  and  could  not  be 
rejected  as  surplusage  ;  and,  if  not  warranted  by  the  words 
of  the  alleged  libel,  would  be  fatal  to  the  count  in  which 
such  innuendo  was  contained. 

The  innuendoes  in  the  third  count  are  likewise  unwar- 
ranted by  the  words  of  the  alleged  libel,  for  there  is  no 
pretence  for  saying  that  Long  is  charged  with  not  being  a 
respectable  tradesman, — respectable  in  the  way  of  his  busi- 
ness. The  tenor  of  the  paragraph  really  is,  not  that  Lcmg 
is  not  a  respectable  tradesman,  but  that  he  is  a  political 
partisan,  on  whom,  for  public  reasons,  it  is  desirable  that 
the  Lord  Lieutenant  should  not  personally  call.  Take  the 
whole  of  the  words  of  the  alleged  libel,  and  it  is  clear  that 
they  impute  nothing  against  the  trading  respectability  of 
Long^  but  that  they  impute  the  visit  of  the  Lord  Lieute- 
nant to  political  purposes  alone.  Long  is  not  assailed  as  a 
coachmaker,  but  as  a  partisan. 

But  it  will  be  said  that  the  words  possibly  bore  this 
meaning,  and  that  the  jury  having  found  that  they  did, 
the  Court  must  assume  the  innuendoes  to  be  proper; 
that  the  truth  of  the  statement,  though  it  did  not  exist 
when  the  statement  was  made,  has  been  since  established  by 
the  verdict  of  the  jury  ;  in  other  words,  that  the  statement 
was  improper  at  the  time  when  the  declaration  and  plea 
were  put  upon  the  record,  but  that  the  finding  of  the  jury 
has  since  made  it  proper.  Such  a  mode  of  trying  the 
validity  of  a  form  of  pleading  is  not  admitted  by  the  law. 
Words  set  out  in  a  declaration  cannot  thus  retrospectively 
revive  a  libellous  meaning.  Any  words  may  be  used  with 
a  libellous  intent ;  but  that  must  be  shown  in  a  reasonable 
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1851.         manner  by  proper  explanatory  innuendoes  in  the  dedaradait 

Barrett      '^^^  innuendoes  must  not  extend  tbeir  natural  meaning,  or 

r.  give  to  the  words  a  new  meaning  which  they  do  not  naturally 

bear.     The  words,  <^  there  goes  an  honest  man,^  may  be 

used  to  mean  that  the  man  is  dishonest,  and  by  proper 

innuendos  they  may  be  shown  to  have  that  meaning ;  but  it 

would  not  be  sufficient  in  a   declaration  to   quote  theie 

•  words,  and  then  say,  innuendo,  ^^  thereby  meaning  that  he 

had  committed  felony  and  stolen  sheep.^     Nor,  if  this  was 

done,  could  the  verdict  of  a  jury  establish  the  pippriety 

and  fitness  of  such  an  innuendo. 

The  Court  is  always  the  judge  of  the  legal  sufficient 
of  the  declaration.  When  the  imputation  is  not  in  the 
mind  of  the  utterer,  but  in  that  of  the  bearer  alone,  there 
is  no  good  cause  of  action  against  the  utterer.  There  must 
be  something  which  justifies  the  assertion  in  the  declaration 
that  the  words  were  used  for  a  certain  libellous  purpose, 
and  with  a  reasonable  probability  that  they  would  be 
understood  in  a  libellous  sense.  The  cases  of  Angle  v. 
Alexander  {d)  and  Boydell  v.  Jones  (e)  are  precise  to  that 
effect,  and  McGregor  v.  Gregory  (/)  shows  that  the  de- 
fendant, in  pleading,  may  deny  the  meaning  thus  affixed 
to  the  words.  If  so,  then  tliat  meaning  is  a  material  part 
of  the  declaration,  and  if  material,  cannot  be  rejected  as 
surplusage.  As  the  innuendo  here  gives  a  meaning  wfaidi 
cannot  properly  be  attributed  to  the  words,  and  that  mean- 
ing is  material  to  the  maintenance  of  the  action,  it  cannot 
be  rejected.  If  it  cannot  be  rejected,  then  the  question 
arises  whether  it  is  an  innuendo  explanatory  of  the  words; 
for  if  not,  it  is  an  innuendo  improperly  put  on  the  record, 
and  the  count  in  which  it  is  found  thereby  becomes  unsus- 
tainable.    If  either  of  the  counts  is  bad  on  these  objee- 

(rf)  7  Bing.  119.  (/)  2  DowLN.S.  769. 
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tionS)  then  the  verdict,  which  was  a  general  verdict  on  the 
whole  declaration,  cannot  be  sustained. 

Then  as  to  the  challenge  to  the  juryman.  That  was  im- 
properly allowed.  It  cannot  now  be  contested,  after  the 
finding  of  the  fact,  that  the  juryman  objected  to  was  dis- 
qualified under  the  Irish  Municipal  Corporation  Act.  But 
the  objection,  assuming  it  to  be  valid,  ought  to  have  been 
taken  at  an  earlier  period.  It  does  not  appear  that  the 
juryman  had  become  challengeable  between  the  time  of 
reducing  the  jury-list  and  the  day  of  the  trial.  In  fact,  he 
had  not ;  but  if  he  had,  that  fact  ought  to  have  been  spe- 
cially alleged,  and  not  being  so  alleged,  it  must  be  assumed 
that  the  objection  made  to  him  when  he  was  called  into  the 
box  was  one  which  might  have  been  made  when  the  jury 
panel  was  reduced. 

If  so,  then  the  objection  to  the  juryman  comes  too  late. 
A  special  juryman  is  not  subject  to  challenge,  like  a  com- 
mon juror.  The  25th  section  of  the  Irish  Jury  Act  pro- 
vides ample  means  for  each  party  to  know  and  to  object  to 
any  person  named  as  a  juryman  when  the  list  is  made  out; 
and  if  no  objection  is  then  made,  the  right  to  make  it  is 
gone  for  ever.  [Lord  Brougham, — I  wish  to  know  whether 
you  contend  that  there  cannot  be,  on  any  ground,  an  ob- 
jection taken  at  the  trial  to  a  special  juryman.]  The  argu- 
ment must  be  carried  to  that  extent.  [Lord  Brougham. — 
Then  suppose  the  jurymen  were  stricken  with  madness, 
must  they  still  enter  the  jury-box  ?  or,  not  to  put  so  ex- 
treme a  case,  suppose  that,  by  devise  or  bequest,  they  should 
become,  just  before  they  were  called  into  the  box,  owners 
of  the  property  in  dispute  in  the  cause,  and  so  be  parties 
to  it, — must  they  still  be  jurymen  to  try  it?]  The  prin- 
ciple of  the  argument  does  not  admit  of  an  exception,  even 
in  such  a  case.  It  does  seem  difficult  to  contend  for  a  proposi- 
tion which  is  liable,  even  under  extraordinary  circumstances. 
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1851.         to  such  an  objection.     But  the  difficulty  thus  raised  is  not 
g  ^""^^p^     without  remedy.     There  would  be  a  power  in  the  Court  to 
r.  interfere.     [Lord  Brougham. — Ay,  to  put  off  the  trial] 

Long.  Certainly.  But  put  the  case  in  this  way,  and  it  will  be 
clear  that  a  challenge  ought  not  to  be  allowed.  There  are 
forty-eight  names  on  the  panel.  Each  party  strikes  twdve; 
one  of  the  parties  takes  good  care  to  leave  as  many  chal- 
lengeable jurymen  as  he  can.  If  he  is  afterwards  to  be 
allowed  his  challenges,  he  can  thereby  at  any  time  prerent 
the  trial  taking  place. 

The  question  of  the  rule  as  to  the  time  of  challenging 
does  not,  however,  necessarily  arise  here,  for  the  pleading 
is  defective  in  not  showing  that  the  objection  to  the  jury- 
men arose  after  the  time  when  the  list  was  reduced.  Even 
if  the  right  to  challenge  exists,  it  must  exist  in  virtue  of 
some  special  matter  arising  after  the  reduction  of  the 
original  panel ;  and  that  fact  should  have  been  pleaded. 
The  other  party  is  not  bound  to  counterplead  to  a  chal- 
lenge thus  defectively  pleaded,  but  may  object  to  the  recep- 
tion of  the  challenge.  He  did  so  here,  and  his  objection 
ought  to  have  been  allowed. 

The  cases  do  not  show  that  any  such  right  to  challenge 
a  special  juror  exists,  but  they  do  prove  that  where  there 
is  a  good  ground  of  objection,  it  should  be  taken  before  the 
time  of  the  trial.  The  King  v.  Sutton  (g).  In  that  case, 
a  new  trial  was  moved  for,  on  the  ground  that  one  of  the 
jurymen  was  an  alien,  and  that  this  was  not  known  to  the 
defendant  until  after  the  trial.  The  rule  was  refused,  on 
the  ground  that  the  defendant  had  had  a  previous  oppor- 
tunity of  making  his  challenge;  but  Lord  Tenterdm^ 
speaking  of  the  English  Jury  Act,  6  Geo.  4,  c.  60,  the 
words  of  which  are  exactly  followed  by  those  of  the  Irish 
Act,  8  WiU.  4,  c.  91,  said,  "  The  proviso  at  the  end  of  the 

{g)  8  Barn.  &  Cres.  417. 
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S7th  section  appears  to  have  the  effect  of  taking  away  even 
this  right  of  challenge  in  the  case  of  a  special  juror;  pro- 
bably because  the  party  has  had  an  earlier  opportunity  of 
making  the  objection.'*'  In  The  Queen  v.  Sullivan  (A),  it 
appeared  that  one  of  the  special  jury  called  to  try  the  in- 
dictment had  been  one  of  the  grand  jury  who  found  the 
bill.  He  himself,  after  the  jury  had  been  sworn  and  the 
case  partly  opened,  stated  the  fact ;  but  the  Court  would 
not  allow  that  as  a  ground  for  a  new  trial,  and  in  the 
course  of  the  discussion  Lord  Denman  spoke  of  the  time  of 
reducing  the  list  as  the  proper  time  at  which  the  objection 
ought  to  have  been  taken. 

The  last  question  relates  to  the  admissibility  in  evidence 
of  the  articles  selected  from  the  newspaper,  and  published  at 
periods  between  January^  1834,  and  August^  1844.  These 
articles  were  not  admissible  on  any  issue  raised  on  this  record. 
The  case  of  Pearson  v.  Lemaitre  (i)  does  not  warrant  the 
course  taken  in  the  Court  below;  and  yet  that  is  the  only  case 
in  which  such  a  course  of  proceeding  was  allowed  to  be  pur- 
sued. What  is  the  principle  that  ought  to  have  governed 
the  Court  ?  It  is  this, — that  all  the  evidence  should  be 
relevant  to  the  issues  raised  on  the  record.  The  first  issue 
here  was  as  to  the  fact  of  publication ;  the  second,  as  to 
the  signification  of  the  words  in  the  alleged  libel;  and  the 
last,  the  amount  of  damages,  supposing  the  first  two  issues 
to  be  found  for  the  plaintiff.  These  paragraphs  were  ten- 
dered in  evidence,  solely  for  the  purpose  of  increasing  the 
damages,  by  showing  the  animus  of  the  libeller.  But  a 
plaintiff  is  entitled  to  a  compensation  for  the  actual  injury 
he  sustains,  and  that  compensation  is  not  to  be  either  more 
or  less  on  account  of  the  animus  with  which  the  publica- 

(h)  1  Perry  &  Dav.  96 ;  8  Ad.  (•)  6  Scott's  N.R.  607 ;  5  Man. 


1851. 

Barrett 

r. 

LONO. 


&  £1. 831. 


&  Gr.  700. 


408 


CASES  IN  THE  HOUSE  OF  LORDS. 


1851. 

Barrett 

o. 

Long. 


tion  was  made.  Malice  is  not  necessary  to  make  a  paragrapli 
libellous.  It  may  be  published  with  a  view  to  do  a  benefit 
to  some  one  person;  but  if  it  does  an  injury  to  another, 
that  other  is  entitled  to  compensation.  The  circumstanen 
attendant  on  the  actual  publication  of  a  libel  may  perhaps 
be  proved  in  evidence  as  part  of  the  act  complained  of; 
but  other  publications,  at  different  and  distant  dates,  can- 
not be  adduced  in  order  to  show  an  animtis  in  doing  that 
act ;  for  such  evidence  is  wholly  irrelevant  to  the  issues 
raised  on  the  record.  If  animiM  is  to  be  shown  by  the 
previous  acts  of  the  defendant,  what  are  the  acts  which  may 
be  proved  for  this  purpose  ?  where  is  the  line  to  be  drawn  ? 
Is  a  plaintiff  to  be  at  liberty  to  prove  that  the  defendant 
wantonly  assaulted  him,  or  commenced  against  him  a 
vexatious  lawsuit,  or  wilfully,  after  having  been  forbidden, 
hunted  over  his  field  ?  No  such  evidence  could  be  given  even 
in  an  action  for  battery  ;  yet  a  blow  is  more  or  less  insult- 
ing, according  to  the  animus  of  the  party  who  gives  it, 
while  the  insult  conveyed  in  a  libel  depends  not  on  the 
animtM  of  the  party  writing,  but  on  the  words  be  has 
employed. 

Does  the  fact,  that  there  was  an  issue  here  on  the 
6  &  7  Vict.  c.  96,  make  any  difference  in  this  respect  ?  It 
does  not ;  for  the  only  question  here  was  as  to  the  malice 
shown  in  this  particular  libel.  The  only  evidence  that 
these  papers  afford  is,  that  Barrett  was,  according  to  law, 
the  publisher  of  them,  not  that  he  had  written  or  read 
them,  or  even  knew  their  contents ;  and  the  case  of  W<Mejf 
V.  Cooke  (j)  established  the  distinction  between  the  person 
who  is  merely  civilly  responsible  for  the  publication,  and 
the  person  who  is  morally  responsible  for  it.  The  fact  of 
the  publication  of  a  libel  being  brought  home  to  a  man  by 
statutory  means^  does  not  prove  malice  on  his  part.    These 

U)  4  Ex.  Rep.  511. 
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papers  were  not  admissible  in  evidence  in  order  to  disprove         i85i. 
the  plea  under  the  Statute  6  &  7  Vict  c.  96.     This  part  of     b^^J^^t 
the  bill  of  exceptions,  therefore,  remains  unanswered,  and  v. 

the  judgment  on  it  ought  to  have  been  for  the  defendant  in 
the  Court  below. 

The  Lord  Chancellor : 
The  House  wiU  not  trouble  the  counsel  for  the  defendant 
in  error  on  the  subject  of  the  objections  to  the  first  count, 
or  on  that  of  the  admissibility  of  the  evidence. 

Mr.  Peacock  and  Mr.  Hugh  HUly  for  the  defendant  in 
error : 
The  challenge  to  the  juryman  was  properly  admitted 
under  the  S  &  4  Will.  4,  c.  91.  Being  a  member  of  the 
town  council,  he  was  disqualified  to  act  as  a  juryman. 
The  S5th  section  of  that  Statute  is  relied  on  by  the  other 
side ;  but  that  section  only  contains  a  limitation  of  the  time 
and  place  for  striking  the  special  jury,  and  does  not  refer 
to  objections  to  the  qualification  of  any  particular  jury- 
man. There  is  no  valid  ground  for  objecting  to  a  challenge 
to  a  special  juryman  ;  but  even  if  such  objection  could  be 
taken,  it  has  not  been  taken  here  in  the  proper  form.  The 
King  v.  Edmonds  {k)  is  in  point.  In  that  case,  the  jury- 
men challenged  were  special  jurymen,  and  there  was  no 
objection  taken  to  the  challenge  on  that  account.  There, 
too,  it  was  held  that  the  disallowing  a  challenge  is  not  a 
ground  for  a  new  trial,  but  for  a  venire  de  novo^  and  every 
challenge  must  be  propounded  in  such  a  way  as  that  it  may 
be  put  at  the  time  upon  the  Nisi  Prius  record,  so  that  the 
adverse  party  may  demur,  or  counterplead,  or  deny  the 
matter  of  challenge ;  and,  therefore,  the  ground  of  chal- 
lenge in  that  case  not  having  been  put  upon  the  record,  the 

(it)  4  Bani.  &  Aid.  471. 
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defendants  were  held  not  entitled,  as  a  matter  of  right,  to 
ask  the  opinion  of  this  Court  upon  their  sufficiency.  Bodi 
as  to  the  right  to  challenge,  and  as  to  the  form  of  objeetiiig 
to  the  challenge,  that  case  is  an  authority  against  the  plaiih 
tiff  in  error. 

There  is  a  good  reason  for  holding  that  the  objectioo 
must  appear  on  the  record ;  namely,  that  any   Court  of 
Error  will  then  be  able  to  decide  whether  the  juryman  was 
qualified ;  but  if  the  objection  to  qualification  can  only  be 
taken  at  the  time  of  striking  the  jury,  the  decision  of  the 
officer  will  be  final,  and  in  effect  he  will  be  placed  above 
the  Court.      Such  a  result  was  never  intended   by  the 
Legislature.     There  are  no  means  given  by  the  25th  sec- 
tion satisfactorily  to  try  the  facts  on  an  objection  of  this 
kind  made  before  the  officer  of  the  Court.     In   bringing 
this  objection  to  the  juryman  before  the  Court,  it  is  suffi- 
cient for  the  objector  to  say  that  the  person  summoned  is  a 
town  councillor,  and  in  itself  that  is  a  valid  objection  to 
the  juryman  ;    but  if  the  other  party  means  to  contend 
that  the  mere  fact  of  the  officer  putting  the  name  on  the 
list  is  a  final  decision  of  the  matter,  he  should  counterplead 
to  that  effect.     Here  the  objection  was  not  that  the  jury- 
man was  disqualified  when  the  list  was  reduced,  but  that 
when  he  came  into  Court  he  was  disqualified  from  acting 
as  a  juryman.     The  objection  so  stated  is  sufficient,  and 
the  issue  was  taken  on  that  point  alone.     The  case  of  T*he 
Queen  v.  Sullivan  (/)  does  not  apply  to  the  present,  for 
there  the  objection  was  not  known  to  any  one  till  after  the 
juryman  had  been  sworn,  and  the  case  partly  opened.    The 
King  v.  Sutton  (iw)  merely  decides  that  if  the  party  has 
the  opportunity  to  make  an  objection  of  this  sort,  and 
neglects  to  make  it,  he  shall  not  afterwards  be  allowed  to 
insist  on  it  as  a  ground  for  a  new  trial,  which  impliedly 
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shows  that  he  may  make  it  at  the  time  of  the  trial,  though 
not  for  the  first  time  after  verdict. 

The  right  of  challenge  is  a  common-law  right, 
Brooke's  Abridgment  (n),  and  cannot  be  taken  away  but  by 
the  express  provisions  of  a  statute.  Here  the  right  is  not  so 
taken  away,  for  the  words  of  the  Act  referred  to  by  Lord 
Tenterden,  in  the  King  v.  Sutton,  as  taking  away  the  right 
of  challenge,  are  restricted  to  a  want  of  qualification  under 
that  Act  itself,  and  do  not  extend  to  other  objections  to 
the  juror.  Now  here  the  disqualification  was  one  created 
after  the  passing  of  the  Irish  Jury  Act,  and  the  chaUenge 
on  account  of  that  disqualification  could  not  be  taken  away 
by  the  provisions  of  a  statute  passed  before  that  disqualifica- 
tion existed.  In  this  instance  it  was  peculiarly  proper  to 
make  the  objection  before  the  Court,  and  to  take  a  judicial 
opinion  upon  it,  for  there  had  been,  in  a  previous  case  in  the 
Irish  Courts  (p),  a  doubt  entertained  whether  the  fact  of 
being  a  town  councillor  did  operate  as  an  absolute  disqua- 
lification to  a  person  sitting  as  a  juryman  on  a  trial  at  NiH 
Priua  in  a  city  in  which  he  held  that  ofiice. 
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Mr.  BramweU  replied. 

The  Lord  Chancellor  moved,  and  the  House  agreed  to, 
certain  questions  to  be  put  to  the  Judges,  which  having 
been  put,  the  Judges  asked  and  obtained  time  to  answer 
them. 


Mr.  Baron  Parke: 
The  first  question  proposed  by  your  Lordships  for  the 

(n)  Tit.  Challenge.  of  1848;   but  no  decision  was 

(o)  G* Connor  v.  Mansfield,  ever  pronounced.  It  was  under- 
That  case  was  brought  up  to  this  stood  that  the  case  had  been 
House  and  argued  in  the  session      settled  or  abandoned. 
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opinion  of  her  Majesty's  Judges  is,  "  In  a  case  between  A. 
and  B.)  would  a  declaration  containing  counts  in  the  form 
hereunto  subjoined  be  held  in  the  courts  of  common  law  to 
disclose  sufficient  causes  of  action?  [His  Lordship  read 
the  first  and  third  counts,  see  antCf  pp.  396 — 398.] 

The  second  is,  <^  If  a  declaration  in  an  action  of  libel 
contains  an  innuendo  which  extends  the  meaning  of  the 
words  in  the  libel,  can  the  innuendo  be  rejected  as  sur- 
plusage, without  prejudice  to  the  question  whether  the 
matter  complained  of  gives  a  cause  of  action  P^ 

In  answer  to  these  questions,  which  it  will  be  convenient 
to  consider  together,  I  have  to  state  the  unanimous  opinion 
of  the  Judges  who  heard  the  argument  at  your  Lordships* 
bar,  that  a  declaration  containing  the  above-mentioned 
counts  would  be  held  in  the  courts  of  common  law  to  dis- 
close sufficient  causes  of  action,  and  to  be  good. 

The  alleged  libels  are  capable  of  being  understood,  and 
that  without  the  aid  of  any  innuendo,  to  convey  an  imputa- 
tion that  the  plaintifTs  house  of  business  was  not  respect- 
able, and,  after  a  verdict  for  the  plaintifi^,  must  be  so 
understood;  and  the  alleged  libel  in  the  first  count  con- 
tains, besides,  an  unequivocal  attack  on  the  plaintifiTs  cha- 
racter as  a  juryman  and  in  other  respects. 

The  principal  objection  to  both  counts  as  stated  at  your 
Lordships'  bar  was,  that  the  innuendo  enlarges  the  sense  of 
the  words,  and  is  therefore  bad,  and  could  not  be  rejected, 
and  the  counts  therefore  bad. 

The  innuendo  in  the  first  count  does  not  appear  to  us  to 
enlarge  the  sense  of  the  words.  That  part  of  it  which  avers 
that  the  meaning  of  the  alleged  libel  was,  that  the  plaintiff's 
house  was  not  respectable,  clearly  does  not  enlarge  or  alter 
the  sense  of  the  words,  which  are  fully  capable  of  that 
meaning ;  and  also  the  averment  that  the  visit  was  paid  for 
political  objects  is  consistent  with  the  context. 
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But  in  the  third  count  the  innuendo  does  appear  in  part 
to  enlarge  or  rather  alter  the  sense  of  the  words. 

The  words  are  capable  of  the  meaning  attributed  to 
them,  that  the  plain tifTs  house  was  not  a  respectable  house; 
but  it  is  very  doubtful  whether  they  can  be  construed  as 
meaning  that  the  plaintiff  was  of  such  a  character  that  he 
would  not  be  visited  in  the  way  of  his  trade  or  business, 
except  from  some  political,  or  party,  or  other  improper 
motive,  because  there  is  another  alternative  which  the 
context  suggests,  viz.  that  it  may  have  been  through 
ignorance. 

But  if  this  be  so,  and  that  part  of  the  innuendo  is  more 
extensive  than  the  words  will  bear,  and  therefore  unwar- 
ranted by  them,  we  are  of  opinion  that  it  may  be  rejected 
•8  repugnant  and  void ;  and  the  words  are  libellous,  and 
therefore  actionable,  without  its  aid. 

That  an  innuendo  which  is  bad,  and  on  the  face  of  it 
repugnant  to  the  words,  may  be  rejected,  was  decided  in 
the  cases  of  Corbet  v.  HiU  (p),  and  Smith  v.  Cooker  (jq) ; 
and  if  the  words  are  sufficient  without  the  innuendo,  the 
action  is  maintainable  (r) .  The  same  rule  prevails  where 
the  innuendo  unnecessarily  introduces  new  matter,  as  in 
Harvey  v.  French  («). 

The  case  would  be  different,  if  the  words  are  capable  of 
two  senses,  and  the  innuendo  ascribes  one  meaning  to  them, 
and  is  good  on  the  face  of  it.  WiUiams  v.  Stott  {t)  is  an 
authority  that  in  such  a  case  it  could  not  be  rejected. 

The  third  question  proposed  by  your  Lordships  is,  ^^  In 
an  action  for  a  libel,  when  the  plea  of  the  general  issue  is 
pleaded,  and  also  a  plea  under  the  statute  of  6  &  7  Vict. 

(p)  Cro.  Eliz.  609.  B.,  in  Wakley  v.  Heo/y,  7  C.  B. 

(g)  Cro.  Car.  512.  604,  605. 

(r)  See  also  Roberts  v.  Cam"         (s)  I  Cr.  &Mee.  11. 
den,  9  East,  93,  cited  by  Parke,         (0   i  Cr,  &  Mec.  675,  6S7. 
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c.  96,  denying  actual  malice,  and  stating  the  publication  of 
an  apology  set  forth  in  the  plea,  is  it  admissible  upon  a 
trial  at  Nisi  Prius  for  the  plaintiff  to  give  evidence  of  other 
publications  by  the  defendant  (some  of  them  more  than  six 
years  before  the  publication  complained  of)  of  and  concern- 
ing the  plaintiff,  in  order  to  prove  malice  on  the  part  of 
the  defendant  ?"" 

We  are  all  of  opinion  that  under  such  a  plea,  the  publi- 
cation of  previous  libels  on  the  plaintiff  by  the  defendant, 
is  admissible  evidence  to  show  that  the  defendant  wrote  the 
libel  in  question  with  actual  malice  against  the  plaintiff.  A 
long  practice  of  libelling  the  plaintiff  may  show  in  the  most 
satisfactory  manner,  that  the  defendant  was  actuated  by 
malice  in  the  particular  publication,  and  that  it  did  not  take 
place  through  carelessness  or  inadvertence ;  and  the  more 
the  evidence  approaches  to  the  proof  of  a  systematic  prac- 
tice, the  more  convincing  it  is.  The  circumstance  that  the 
other  libels  are  more  or  less  frequent,  or  more  or  less  remote 
fix)m  the  time  of  the  publication  of  that  in  question,  merely 
affects  the  weight,  not  the  admissibility,  of  the  evidence. 

The  fourth  question  proposed  to  her  Majesty "'s  Judges 
is,  *^  If  a  special  jury  be  regularly  struck  and  reduced  pur- 
suant to  the  statutes,  is  it  competent  to  either  of  the  parties 
at  Nisi  Prius  to  challenge  under  the  statute  3  &  4  Wm.  4, 
c.  91,  a  juryman,  upon  the  ground  of  his  being  disqualified 
as  a  town  councillor  under  the  statute  3  &  4  VicL  c.  108, 
and  would  it  be  necessary  that  the  challenge  should  allege 
that  the  disqualification  had  arisen  since  the  jury  had  been 
reduced  P'* 

We  are  unanimously  of  opinion  that  it  is  competent  to 
either  of  the  parties  at  Nisi  Priusy  to  challenge  under  the 
statute  S  &  4  Wm.  4,  c.  91 ,  a  juryman,  on  the  ground  of 
his  being  disqualified  as  a  town  councillor  under  the  statute 
3  &  4  Vict.  c.  108. 
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t    *     That  statute,  sec.  180,  provides  that  every  member  of  the         1851. 
i    council  for  the  time  being  of  the  borough  shall  be  exempt     b^rrett 
..  and  disqualified  from  serving  on  any  jury  summoned  in  v, 

i-  such  borough,  save  and  except  on  the  juries  summoned  for 
I   mn  assize  or  gaol  delivery.     Under  this  section  we  have  no 
doubt  that  a  member  of  the  town  council  is  not  merely 
exempted,  but  disqualified  from  serving  on  a  jury.     The 
terms  of  the  Act  are  perfectly  clear. 

The  common-law  mode  of  taking  the  objection  to  a  juror, 
that  he  is  disqualified,  is  by  challenge ;  and  the  challenge 
must  be  allowed,  unless  taken  away  by  some  statute.  In 
this  case,  the  Irish  Jury  Act,  3  &  4  Wm.  4,  c.  91,  s.  20, 
expressly  recognises  the  right  of  challenge  to  a  common 
juror  for  not  being  qualified  according  to  that  Act,  and  says 
nothing  respecting  a  want  of  qualification  under  any  other 
Act,  or  at  common  law.  The  disqualification,  therefore, 
under  S  &  4  Vict,  c.  108,  is  unquestionably  a  good  cause  of 
challenge  to  a  common  juror. 

And  in  the  case  of  a  special  juryman,  if  the  right  of 
challenge  is  taken  away  in  any  case,  except  for  collateral 
kindred  or  affinity  with  a  member  of  a  corporate  body 
(which  is  express;ly  provided  for  by  the  30th  section),  we 
are  all  clearly  of  opinion  that  the  right  of  challenge  is  not 
taken  away  for  a  disqualification,  not  arising  under  the 
same,  but  a  subsequent  Act.  It  is  said  that  the  20th  sec- 
tion, expressly  recognising  the  right  to  challenge  a  common 
juror  not  qualified  according  to  that  Act,  and  providing 
that  nothing  therein  contained  shall  extend  in  anywise  to 
any  special  juror,  impliedly  takes  away  the  right  with 
respect  to  a  special  juryman.  But  the  right  of  challenge 
to  a  special  juryman  in  Ireland  undoubtedly  existed  prior 
to  the  passing  of  3  &  4  Wm,  4,  c.  91 ,  and  is  recognised  by 
17  &  18  Geo.  3,  c.  45,  s.  9,  Irish,  which  provides  that 
where  a  full  special  jury  shall  not  appear,  or,  after  appear- 
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ance  of  a  fuU  jury,  by  challenge  of  any  of  the  parties,  the 
issue  is  likely  to  remain  untried  by  want  of  jurors,  the 
judge  may  command  the  sheriff  to  summon  twelve  others. 
And  the  25th  section  of  the  3  &  4  fVm.  4  provides  that  all 
matters  whatsoever  relating  to  special  juries  shall  continue 
in  force  as  heretofore,  except  when  the  same  or  any  part 
thereof  is  expressly  altered  by  this  Act. 

It  may  be  questioned,  therefore,  whether  the  right  of 
challenge  in  any  case  (except  that  for  collateral  kindred  or 
a£5nity,  which  is  expressly  taken  away)  is  taken  away  in  the 
case  of  a  special  jury. 

But  whether  it  is  or  not,  it  is  clear,  in  our  opinion,  that 
the  parties  are  not  deprived  of  it  for  a  disqualification 
created  under  the  subsequent  Act  of  8  &  4  Vict  c.  108 ; 
and  therefore  it  is  not  necessary  to  allege  in  this  case  that 
the  disqualification  had  arisen  since  the  jury  had  been 
reduced. 


The  Lord  Chancellor : 
My  Lords,  we  are  greatly  indebted  to  the  learned  Judges 
for  the  assistance  which  they  have  rendered  to  us  in  this 
case.     I  move  your  Lordships  that  the  opinion  which  they 
have  now  given  be  printed. 

Lord  Brougham : 
My  Lords,  I  entirely  agree  with  the  proposal  of  my 
noble  and  learned  friend,  that  the  opinion  of  the  learned 
Judges  in  this  case  should  be  printed ;  and  if  we  have  any 
doubt  upon  it,  that  we  should  have  an  opportunity  of  con- 
sidering it,  both  out  of  respect  to  the  learned  Judges,  and 
with  a  view  to  the  case  itself.  But  except  upon  the  point 
as  to  the  challenge  of  the  juryman,  my  noble  and  learned 
friend  and  myself,  even  before  the  learned  Judges  were 
consulted,  entertained  very  inconsiderable  doubt,  if,  indeed. 
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we  felt  any  at  all.  That  point,  from  the  peculiar  circum- 
stances of  the  case,  involved  some  little  difficulty,  which 
required  that  the  statutes  should  be  looked  into.  The 
learned  Judges  have  most  ably,  and  with  their  usual  indus- 
try and  acuteness,  rendered  us  the  greatest  assistance  upon 
our  only  point  of  difficulty.  We  are  always  under  great 
obligations  to  the  learned  Judges,  and  in  this  instance,  I 
believe,  our  minds  are  entirely  satisfied  with  the  reasons 
given.  As  no  doubt,  therefore,  can  any  longer  be  enter- 
tained, I  think  we  may  dispose  of  this  case  at  once ;  and  I 
therefore  move  your  Lordships,  that  the  judgment  of  the 
House  should  be  given  for  the  defendant  in  error. 


1851. 

Barrett 

o. 

Long. 


The  Lord  Chancellor  concurred. 


Judgment  for  the  defendant  in  error. 


418  CASES  IN  THE  HOUSE  OF  LORDS. 
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July  9, 11. 

Louis  Lorant       ...        Defendant  in  EimfT'* 


Poor  Rate,       A  rate  for  the  relief  of  the  poor,  which  is  lawfully  made  in 
aI^^'  respects,  is  not  rendered  invalid  by  the  circumstance  thai 

Vestrymm  de      the  vestrymen,  who  concorred  in  making  it,  were  vestrymen  df/Mo^ 
facto.  and  not  dejure. 

Pleading,  Where  notice  of  the  purpose  of  a  vestry  meeting  has  been  dulygif«o» 

and  that  meeting  has  begun  but  not  completed  a  certain  biiiiWj 
and  the  meeting  is  regularly  adjourned,  such  business  may  Inm* 
folly  be  completed  at  the  adjourned  meeting,  though  the  notice  for 
summoning  such  adjourned  meeting  does  not  state  the  purpose  fior 
which  it  is  summoned. 
A  vestry,  duly  assembled  by  notice  for  that  purpose,  on  the  13di  of 
August,  resolved  "  That  a  rate  of  one  shilling  in  the  pound  bemade^ 
and  the  same  is  hereby  made  and  laid,  and  is  to  be  collected  foidi- 
with.'*    This  resolution  was  signed  by  the  requisite  number  of 
vestrymen ;  but  one  of  the  persons  so  acting  was  not  at  that  tiow 
a  vestryman  dejure.    The  parish  was  so  large  that  the  estimate  of 
the  assessments  required  by  the  6  8c  7  Wm,  4,  c.  96  (Fuodual 
Assessments  Act),  could  not  be  prepared  and  signed  at  that  veitrf. 
It  was  resolved  "that  the  vestrymen  be  summoned  for  the  4th  of  S^ 
tember,  to  elect  a  director  of  the  poor  in  the  place  of,"  &c.,  and  the 
vestry  then  adjourned  to  the  4  th  of  September,    A  special  meetflV 
of  the  vestry  was  held  on  the  28th  of  August,  when  the  minntei  of 
the  last  meeting  were  read  and  confirmed,  and  other  businesi  ms 
transacted.    On  the  4th  of  September  there  was  a  general  meeting 
of  the  vestr3rmen,  pursuant  to  adjournment  from  the  12th  of  Js^» 
when  the  minutes  of  the  last  vestry  were  read  and  confirmed,  m^ 
the  vestry  was    occupied  with  hearing  applications  from  poor 
parishioners  for  relief  from  payment  of  the  poor-rate.    This  mefll* 
ing  adjourned  to  the  Qth  of  September,    On  the  Qth  of  Septan^* 
another  general  meeting  of  the  vestry  was  held,  when  the  minattoo^ 
the  last  vestry  were  read  and  confirmed ;  the  vestry  was  occopio^ 
as  before,  and  adjourned  to  the  14th.  On  the  14th  of  Septembeft  ^ 
vestrymen  again  met,  having  received  a  summons;  which,  however' 
did  not  state  the  purpose  of  the  intended  meeting;   and  four 
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▼olumety  arranged  in  continuous  alphabetical  order,  like  one  book, 
were  produced,  containing  the  particulars  of  the  assessment  required 
by  the  6  &7  Wm.  4,  c.  96,  and  the  last  of  these  books  was  duly 
signed,  and  the  rate  thus  completed,  was  allowed  by  the  Justices : 
Hbld,  that  the  rate  thus  made  was  a  valid  rate. 

In  replevin  for  seizing  the  plaintiff's  goods  under  a  distress  for  this 
rate,  an  avowry  alleged  that  a  poor-rate  had  been  made  after  the 
passing  of  a  certain  specified  Local  Act,  and  before  the  taking  of  the 
said  goods,  and  whilst  the  property  of  the  plaintiff  was,  and  the 
plaintiff  in  respect  thereof  was,  liable  to  be  rated,  to  wit,  on  the  12th 
August,  1839 : 

Held,  that  this  was  a  good  avowry,  and  was  proved  by  the  facts 
above  stated. 


1851. 

SCADDINO 

V. 

LORANT. 


This  was  an  action  of  replevin.  The  declaration  was  in 
the  ordinary  form,  and  averred  the  taking  and  detaining  of 
the  goods  and  chattels  of  the  plaintiff. 

To  this  declaration  the  defendant  made  avowry,  as  one 
of  the  collectors  of  the  poor-rates  of  the  parish  of  Saint 
PancraSj  acting  in  execution  of  the  warrant  of  distress 
mentioned  in  the  latter  part  of  the  avowry. 

The  avowry  stated,  that  the  plaintiff  was  the  occupier  of 
two  houses  in  the  parish  of  Saint  Pancras^  Nos.  2  and  4, 
Gordon  Street,  and  as  such  liable  to  be  rated  to  the  relief 
of  the  poor :  that,  after  the  passing  of  the  Local  Act, 
69  Geo.  3,  c.  xxxix.,  and  whilst  the  property  of  the 
plaintiff,  and  the  plaintiff  in  respect  thereof,  were  liable  to 
be  rated,  to  toity  on  the  12th  day  of  August,  in  the  year 
of  our  Lord  1839,  a  meeting  of  vestrymen  of  the  parish 
was  held  in  pursuance  of  the  above  Act,  to  wit,  for  the 
purpose  of  making  one  such  general  rate  or  assessment 
as  by  the  laws  then  in  force  churchwardens  and  overseers  of 
the  poor  then  were  enabled  or  empowered  to  make,  as  the 
said  vestrymen,  or  any  seven  or  more  of  them,  should  judge 
or  determine  to  l)e  necessary   for  the  purposes  specified : 
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IBSU        Emnx  Waed  Scaddixg  FUamJtig'  at  £imr. 

Jfllj9,il. 

Locis  LoEAJTT       ...        Ihfemdmmi  im  £mr. 

Poor  JMe.       A  nto  for  fke  riAef  of  tbe  poor,  vluck  i 
/^^'  nipeetiy  it  aot  rendofcd  invifid  bf  fke 

FmI^mmb  do      Ao  TMtnriiiai.  wIm  eoBcvmd 


Where  aociee  of  tbe  porpooe  of  ft 
and  dm  meetiBf  hae  bq^oo  bol  aot 
•od  Ao  iiMftiiig  ii  regidvlj  ad^ooned, 
lioDj  be  eompleled  at  tbe  adfoumed 
MiiniBOPuy  fodi  ad^uuiued  iiifrting 
wbidi  it  M  annmioiied* 

A  reatry,  dolj  aaKmblcd  by  notice  for  dial  pvpoae,  oa  Ae  Itlbif 
Aagmsi,  reaolTed  **  That  a  rate  of  one  duDmg  m  ^e  ponad  bai 
and  theaame  ia  her^  made  and  bud,  andio  to  be  collected 
with.'*  Thia  leaolotioii  waa  signed  bj  the  reqniaite  nooibcr  if 
▼eatrjmen;  but  one  of  die  penons  so  acting  waa  not  at  that  tiat 
a  TeatiTnian  dejwre.  The  parish  was  so  large  that  die  eotionae  if 
the  assessments  required  by  the  6  &  7  Wm,  4,  c.  96  (FuocbBi 
Asaessments  Act),  could  not  be  prepared  and  signed  at  that  Teatiy. 
It  was  resolved  "that  the  restrymen  be  sommoned  for  die  4th  of  Sqp- 
tember,  to  elect  a  director  of  the  poor  in  the  place  of,"  itc^  and  the 
▼estry  then  adjoomed  to  the  4th  of  September.  A  apectal  inrttiag 
of  the  Testry  was  held  on  the  28th  of  August,  when  the  minntes  if 
the  last  meeting  were  read  and  confirmed,  and  other  buaiiieaa  was 
transacted.  On  the  4th  of  September  there  was  a  general  mu<ia| 
of  the  vestrymen,  pursnant  to  adjoamment  from  the  1 2th  ciAwfuttf 
when  the  minutes  of  the  last  vestry  were  read  and  confirmed,  and 
the  vestry  was  occupied  with  hearing  applicationa  from 
parishioners  for  relief  from  payment  of  the  poor-rate, 
ing  adjourned  to  tbe  Qth  of  September,  On  the  9th  of 
another  general  meeting  of  the  vestry  was  held,  when  the  minntes  of 
the  last  vestry  were  read  and  confirmed ;  the  vestry  waa  occupied 
as  before,  and  adjourned  to  the  14th.  On  the  14th  of  Septewkber,  the 
vestrymen  again  met,  having  received  a  summons;  which,  however 
did  not  state  the  purpose  of  the  intended  meeting;    and  fosr 
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yolamet,  arranged  in  continuous  alphabetical  order,  like  one  book, 
were  produced,  containing  the  particulars  of  the  assessment  required 
by  the  6  &  7  IVm,  4,  c.  96,  and  the  last  of  these  books  was  duly 
signed,  and  the  rate  thus  completed,  was  allowed  by  the  Justices : 
Held,  that  the  rate  thus  made  was  a  valid  rate. 

In  replevin  for  seizing  the  plaintiff's  goods  under  a  distress  for  this 
rate,  an  avowry  alleged  that  a  poor-rate  had  been  made  after  the 
passing  of  a  certain  specified  Local  Act,  and  before  the  taking  of  the 
said  goods,  and  whilst  the  property  of  the  plaintiff  was,  and  the 
plaintiff  in  respect  thereof  was,  liable  to  be  rated,  to  wit,  on  the  12th 
August,  1839 : 

Held,  that  this  was  a  good  avowry,  and  was  proved  by  the  facts 
above  stated. 
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This  was  an  action  of  replevin.  The  declaration  was  in 
the  ordinary  form,  and  averred  the  taking  and  detaining  of 
the  goods  and  chattels  of  the  plaintiff. 

To  this  declaration  the  defendant  made  avowry,  as  one 
of  the  collectors  of  the  poor-rates  of  the  parish  of  Saint 
PancrdSj  acting  in  execution  of  the  warrant  of  distress 
mentioned  in  the  latter  part  of  the  avowry. 

The  avowry  stated,  that  the  plaintiff  was  the  occupier  of 
two  houses  in  the  parish  of  Saint  Pancras,  Nos.  2  and  4, 
Gordon  Street,  and  as  such  liable  to  be  rated  to  the  relief 
of  the  poor :  that,  after  the  passing  of  the  Local  Act, 
69  Geo,  3,  c.  xxxix.,  and  whilst  the  property  of  the 
plaintiff^  and  the  plaintiff  in  respect  thereof,  were  liable  to 
be  rated,  to  wit,  on  the  12th  day  of  August,  in  the  year 
of  our  Lord  1839,  a  meeting  of  vestrymen  of  the  parish 
was  held  in  pursuance  of  the  above  Act,  to  wit,  for  the 
purpose  of  making  one  such  general  rate  or  assessment 
as  by  the  laws  then  in  force  churchwardens  and  overseers  of 
the  poor  then  were  enabled  or  empowered  to  make,  as  the 
said  vestrymen,  or  any  seven  or  more  of  them,  should  judge 
or  determine  to  Ik?  necessary  for  the  purposes  specified : 
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of  11/.,  demand  of  payment,  and  refusal  to  pay ;  and, 
distress. 

The  plaintiff  pleaded  in  bar  de  injuri&j  upon  which  issue 
was  joined. 

Upon  the  trial  of  the  cause  before  Mr.  Justice  Wightmafiy 
a  verdict  was  found  by  consent  for  the  plaintiff,  subject  to 
a  special  case  to  be  stated  for  the  opinion  of  the  Court  of 
Queen's  Bench,  with  liberty  for  either  party  to  turn  that 
case  into  a  special  verdict.  The  Court  of  Queen'^s  Bench, 
after  taking  time  to  consider,  on  the  3rd  day  of  February, 
1847,  gave  judgment  for  the  plaintiff  (o). 

The  special  case  was  then  turned  into  a  special  verdict, 
by  which  the  jury  found  that  the  parish  of  Saint  Pancras, 
from  the  year  1819  to  the  year  1832,  was  governed  by  the 
Local  Act  59  Geo.  S,  c.  xxxix. :  that  in  the  year  1832 
the  parish  adopted  the  Act  of  1  &  2  Wm.  4,  c.  60,  which 
was  the  law  in  the  parish  for  the  election  of  vestrymen  from 
that  time  to  the  commencement  of  the  suit :  that  the  elec- 
tion took  place  annually,  one-third  of  the  vestrymen  going 
out  by  rotation  annually,  and  vacancies  from  death  or 
other  causes  being  filled  up  at  the  same  time :  that  the 
number  of  householders  exceeded  ten  thousand :  that  on 
the  6th  day  of  May,  1839,  an  election,  in  fact,  of  forty-six 
persons,  took  place  to  supply  the  places  of  forty  who  were 
to  go  out  by  rotation,  and  six  occasional  vacancies :  that 
the  said  forty-six  persons  were  not  duly  elected,  nor  was 
there  any  due  election  of  vestrymen  in  1839,  but  the  said 
forty-six  persons  continued  to  act  as  vestrymen  during 
1839,  and  were  all  qualified  to  act  as  vestrymen  if  they  had 
been  duly  elected :  that  nineteen  of  them  formed  a  portion 
of  the  forty  who  were  to  go  out  by  rotation  in  that  year : 
that  on  the  12th  of  Aiiguat,  1839,  a  meeting  of  the  per- 
sons acting  as  vestrymen  of  the  parish  was  duly  convened 

(a)  13Q.B.  Rep.  687. 
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and  held,  in  the  manner  and  for  the  purpose  in  the  avowry 
mentioned  ;  and  that  copies  of  notice  of  the  meeting  and  of 
the  purpose   thereof  were  affixed   as  mentioned    in    the 
avowry ;  and  that  all  those  persons  who  were  previously 
members  of  the  vestry  and  were  not  to  go  out  by  rotation, 
as  well  as  the  forty-six  persons  elected  in  fact  at  the  above- 
mentioned  election  in  18399  were  summoned :  that,  of  the 
forty  who  were  to  go  out  by  rotation  in  the  year  18399 
those  who  were  not  reelected  were  not  summoned  to  that  or 
any  subsequent  meeting :  and  that  Richard  Harspool  was 
elected  chairman.     (The  verdict  then  set  out  the  entry  of 
the  proceedings  at  the  meeting  in  the  book  kept  for  that 
purpose  according  to  the  59  Geo.  3,  c.  xxxix.  as  follows) : — 
"  Vestry  Minute  Book,  No.  13.  —  Parish  of  Saint 
Pancras^  in   the  county  of  Middlesex.     At  a  general 
meeting  of  the  vestrymen  of  the  said  parish,  held  at  the 
Vestry  Rooms,  Gordon  Street^  on  Monday ^  the  12th  of 
August^  1839,  pursuant  to  adjournment. 

"  Richard  Horspooly  Esquire,  in  the  chair,  and  thirty 
other  vestrymen  present,  viz.""  (Names  stated.) 
"  The  minutes  of  the  last  vestry  were  read  and  con- 
firmed. The  vestry  proceeded  to  the  order  of  the  day 
(pursuant  to  the  minutes  of  the  last  vestry,  and  to  letters 
of  summons  issued  for  the  purpose  by  the  vestry  clerk)  to 
make  a  general  rate  for  the  relief  of  the  poor  of  this  parish. 
The  notice  of  the  present  meeting,  and  the  purpose  thereof, 
as  published  on  the  churches  and  chapels  of  this  parish  on 
Sunday  last,  pursuit  to  the  Act  for  regulating  vestry 
notices,  was  presented  and  read.  The  extract  from  the 
minutes  of  the  directors  of  the  poor  presented  with  the 
estimate  of  the  expenditure  at  the  last  vestry  was  referred 
to,  and  ordered  to  be  entered  on  the  minutes,  as  follows :'" 
—  (here  followed  the  extract  and  estimate,  and  then 
the    reports  from    committees   for    assessments)  —  **  Re- 


1851. 

SCADDINO 

V. 
LORANT. 


4S4 


CASES  IN  THE  HOUSE  OF  LORDS. 


1851. 

SCADDINO 

9. 

LORANT. 


solved  unanimously,  that  a  general  rate  of  one  shilling  in 
the  pound  be  made  and  laid  on  the  inhabitants  and  occu- 
piers of  houses,  lands,  tenements,  and  hereditaments,  tithes 
impropriate,  and  impropriation  of  tithes  in  the  parish  of 
Saint Pancraa,  in  the  county  of  Middlesex^  for  and  towards 
the  relief  of  the  poor  of  the  said  parish,  and  other  purposes 
chargeable  thereon,  according  to  law,  and  the  said  rate  b 
hereby  made  and  laid  accordingly,  and  is  to  be  collected 
forthwith.^ — '*  Resolved,  that  the  vestrymen  be  summoned 
for  Wedne^day^  the  4th  of  September  next,  to  elect  and 
appoint  a  director  of  the  poor  in  the  place  of  Mr.  W. 
Michaux.    Adjourned  to  the  4th  September  next.^ 

The  special  verdict  went  on  to  state  the  following  feu^ts. 
Eight  of  the  persons  present  (who  were  named,  and  were 
eight  of  those  mentioned  in  the  avowry)  were  among  those 
re-elected  who  were  to  go  out  by  rotation  at  the  election  of 
1889)  and  nine  (also  named)  were  among  those  then  elected 
for  the  first  time,  and  fourteen  (also  named,  who,  toge- 
ther with  the  eight  above  mentioned,  were  the  twenty-two 
mentioned  in  the  avowry),  were  persons  who  had  been 
elected  at  the  two  preceding  elections,  and  were  then  re- 
elected. A  special  general  meeting  of  the  persons  acting 
as  vestrymen  was  held  on  the  ^th  of  August^  \9SQ% 
such  meeting  being  the  next  subsequent  meeting  to  that 
of  the  12th  of  August.  Richard  Harapool  was  elected 
chairman,  when  the  minutes  of  the  last  meeting  were  read 
and  confirmed,  and  the  meeting  was  then  occupied  with 
considering  a  recommendation  and  plan  for  making  addi- 
tions and  improvements  to  the  workhouse  of  the  parish. 
On  the  4th  of  September,  ISSQ,  a  general  meeting  of 
the  persons  acting  as  vestrymen  was  held,  pursuant  to 
adjournment  from  the  meeting  of  the  12th  of  August^  at 
which  James  Braidley  was  chairman,  and  at  which  the 
minutes  of  the  last  vestry  were  read  and  confirmed,  after 
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which  the  vestry  heard  applications  from  poor  parishioners         i85l. 
for  relief  from  payment  of  the  poor-rate.     This  meeting  was     scj^^inq 
adjourned  to  the  9th  of  September^  when  the  minutes  of  the  «. 

last  meeting  were  read  and  confirmed,  further  applications 
for  relief  were  considered,  and  the  meeting  was  adjourned 
to  the  14th  of  September, 

After  the  resolution  passed  at  the  meeting  of  the 
12th  of  Auffusi^  the  vestry  clerk  proceeded  with  all  reason- 
able despatch  to  make  up  four  books,  which,  when  com^ 
pleted,  contained,  in  addition  to  every  other  particular 
which  the  form  of  making  out  the  rate  mentioned  in  the 
said  resolution  required  to  be  set  forth,  the  names  of  the 
several  occupiers  of  the  rateable  property  within  the  said 
parish ;  also  the  names  of  the  owners  of  such  property,  and 
the  description  of  the  property  rated,  and  the  name  and 
situation  of  such  property ;  and  also  the  gross  estimated 
rental  and  rateable  value  thereof,  and  the  amount  of  an 
assessment  of  one  shilling  in  the  pound  upon  such  rateable 
value,  besides  every  other  particular  set  forth  at  the  head 
of  the  respective  columns  in  the  form  given  in  the  schedule 
annexed  to  the  ^*  Parochial  Assessments  Act,^  so  far  as  the 
same  could  be  ascertained.  The  special  verdict  then 
alleged  that  the  four  books  were  not  completed  by  the 
9th  September.  In  making  them  up,  the  resolutions  and 
acts  of  the  meetings  of  the  4th  and  9th  September  were 
acted  upon,  as  to  those  owners  of  property  in  the  parish 
with  whom  compositions  were  entered  into  at  those  meet- 
ings. No  one  of  the  four  books  contained  the  parti- 
culars of  all  the  rateable  property  in  the  parish,  but 
the  four  books  taken  together  did  contain  them.  •  Each 
book  contained  the  following  entry  at  the  commence- 
ment thereof: — "  Saint  Pancraa^  Middlesex — An  Assess- 
ment for  the  relief  of  the  poor  of  the  parish  of  Saint 
Pancras,  in  the  county  of  Middlesex^  and  for  other  pur- 
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poses  chargeable  thereon  according  to  law,  made  this  12tb 
day  o{  Augustf  1839,  after  the  rate  of  one  shilling  in  the 
pound,  by  the  vestrymen  of  the  parish  of  Saint  PaneraSf 
in  the  county  of  MiddleaeXj  acting  under  and  by  virtue  of 
the  provisions  of  a  statute  made  in  the  59th  year  of  the 
reign  of  King  George  III.,  intituled  *  An  Act  for  esUtr 
blishing  a  Select  Vestry  in  the  Parish  of  Saint  Pancras, 
in  the  county  of  Middlesex^  and  for  other  purposes  relating 
thereto  f  which  rate  and  assessment  was  made  and  assessed 
at  a  meeting  of  the  said  vestrymen,  when  seven  or  more, 
and  not  less  than  nine,  of  them  were  present,  &C,  being 
within  the  said  parish,  of  which  meeting  notice  was  given 
according  to  law,  and  which  said  rate  of  one  shilling  in  the 
pound  is  to  be  collected  forthwith.*** 

On  the  14th  September^  1839,  a  general  meeting  of  the 
persons  acting  as  vestrymen  was  held,  at  which  WiUiam 
PickmUnj  one  of  the  churchwardens,  was  chairman,  of 
which  the  following  was  the  entry : — 

*<  The  minutes  of  the  last  meeting  were  read  and  con- 
firmed.— The  vestry  clerk  presented  the  books  containing 
the  rate  made  on  the  12th  ultimo.  The  vestry  proceeded 
to  the  order  of  the  day,  pursuant  to  letters  of  summons 
issued  for  the  purpose,  to  settle  and  sign  the  new  rate- 
books.— Resolved,  that  the  said  books  be  now  signed. 
The  said  rate-books  were  thereupon  signed  by  ten  vestry- 
men.— Resolved,  that  the  vestry  clerk  make  application  tar 
the  allowance  and  confirmation  of  the  said  rate  by  two 
Justices  of  the  county  of  Middlesex^  and  thereupon  cause 
due  notice  of  such  allowance  to  be  given  pursuant  to  the 
Act  for  regulating  vestry  notices. — Adjourned.'' 

The  special  verdict  then  stated  that  fifteen  persons 
(named  in  the  minutes)  were  present  at  that  meeting, 
that  five  of  them  were  persons  elected  in  1839,  having 
been  then  in  rotation  to  go  out ;  that  four  were  persons 
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Chen  elected  for  the  first  time,  and  six  were  persons  who 
had  been  chosen  in  the  two  preceding  years.  A  declaration 
was  written  in  each  of  the  four  books,  at  the  end  of  the 
particulars  contained  therein,  of  which  the  following  is  a 
copy : — "  We  [here  follow  the  names  of  ten  persons]  do 
declare  the  several  particulars  specified  in  the  respective 
columns  of  the  above  rate  to  be  true  and  correct,  so  far  as 
we  have  been  able  to  ascertain  them ;  to  which  end  we  have 
used  our  best  endeavours;^  and  immediately  under  the 
said  declaration  the  said  ten  persons  signed  tlieir  names, 
which  was  the  only  declaration  or  signature  in  any  of  the 
four  books,  except  that  of  the  justices. 

The  special  verdict  then  stated  the  confirmation  and 
allowance  of  two  Justices  entered  in  each  of  the  books,  and 
due  notice  thereof;  that,  subject  to  the  question  whether 
the  aforesaid  signing  was  a  sufficient  signature  of  the  rate- 
books (a),  and  whether  the  facts  disclosed  constitute  a  suffi- 
cient making  of  a  rate,  the  minutes  and  entries  contain  a  cor- 
rect account  of  what  took  place  at  the  several  meetings ;  that, 
except  so  far  as  the  facts  stated  constitute  a  rate,  no  rate 
was  made ;  and  that  there  was  no  notice  on  or  near  to  the 
doors  of  the  churches  or  chapels  in  the  parish,  that  the 
purpose  of  any  of  the  meetings,  except  that  of  the  1 2th  of 
August^  was  to  make  a  rate. 

The  verdict  then  stated,  nearly  in  the  terms  of  the 
avowry,  that  the  defendant  Lorant  was  a  collector  of  rates 
in  the  parish ;  that  the  plaintiff  was  liable  to  be  rated  in 
respect  of  the  houses  Nos.  2  and  4,  Gordon  Street^  and  that 
the  sum  of  11/.  was  demanded  and  refused,  as  in  the  avowry 
mentioned,  and  the  seizure  and  detention  complained  of 

(a)  Sec.  69  of  the  59  Geo,  3,  c.  xxxix.,  says :  "  And  all  such  rates 
or  asseBsments  so  to  be  made,  when  signed  by  the  said  vestrymen,  or 
any  seven  or  more  of  them,  and  allowed  and  confirmed,"  &e.  and 
notice  of  the  allowance  given,  "  shaU  and  may  be  collected,"  &c. 
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made  for  the  purpose  and  in  the  manner  in  the  aTowny 
mentioned. 

The  question  raised  by  the  special  verdict  was,  whether, 
upon  the  whole  matter  aforesaid,  the  defendant,  of  his  own 
wrong  and  without  the  cause  by  him  in  his  said  avowij 
alleged,  took  and  detained  the  goods  and  chattels  of  the 
plaintiff,  as  in  the  declaration  complained  of,  or  whether  be 
did  so  with  the  cause  by  him  in  his  avowry  alleged. 

The  Court  of  Exchequer  Chamber,  after  argument  on 
the  special  verdict,  on  the  29th  Afay,  1849,  reversed  the 
judgment  of  the  Queen^s  Bench  (6).  The  present  writ  of 
error  was  then  brought  against  the  judgment  of  the  Court 
of  Exchequer  Chamber. 


Mr.  Peacock  and  Mr.  G.  Denman  : 
The  main  question  is,  whether  any  valid  rate  was  made 
by  the  vestry.  The  Court  of  Queens's  Bench  properly 
answered  that  question  in  the  negative.  The  resolution 
passed  on  the  ISth  of  August  was  merely  an  order  that  the 
rate  should  be  made.  No  such  rate  was  made  then.  Those 
who  contend  that  what  was  then  done  amounted  to  making  a 
rate,  must  show  that  it  was  at  that  time  a  perfect  proceed- 
ing. That  cannot  be  shown.  Even  the  Court  of  Exchequer 
Chamber  agreed  that  the  resolution  of  the  12th  of  Augtui 
was  not  a  complete  rate.  No  one  was  at  that  time  assessed 
in  such  a  manner  that,  if  dissatisfied,  he  might  appeal ;  yet 
without  such  an  assessment  there  cannot  be  a  rate,  fiir 
nothing  else  can  enable  a  man  to  know  whether  he  is 
assessed  higher  than  his  neighbours.  If  there  was  do  rate 
made  on  the  12th  of  August^  there  certainly  was  none 
made  on  any  other  day,  for  there  was  not  any  prqper 
adjournment  of  the  several  meetings,  nor  any  proper  notice 
of  the  business  to  be  transacted  at  any  of  the  adjourned 
meetings.     In  that  respect,  what  was  done  was  void,  as  not 

(h)  13  a  B.  706. 
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being  done  in  accordance  with  the  provisions  of  the  4th 
section  of  the  59  Geo.  3,  c.  xxxix.  The  meeting  of  the 
I2th  of  August  was  summoned  for  the  purpose  of  making 
a  rate.  Could  that  meeting  adjourn  without  having 
efiected  that  purpose  ?  If  it  could,  then  could  the  ad- 
journed meeting  be  held  without  a  notice  on  the  church 
door  being  previously  given,  stating  the  purpose  for  which 
such  adjourned  meeting  was  to  be  held  ?  Both  these,  but 
especially  the  latter  of  these,  questions  must  be  answered  in 
the  negative.  If  so,  then  all  that  was  done  on  the  14th  of 
September  is  invalid.  Supposing  that  the  first  meeting 
could  lawfully  be  adjourned,  then  the  vestrymen  must 
be  summoned,  with  notice  of  the  purpose  of  the  second. 
Nothing  of  this  sort  was  done,  and  therefore  the  rate  was 
not  properly  made.  The  meeting  to  make  a  rate  is  a  meet- 
ing for  a  special  purpose,  and,  according  to  the  decision  in 
The  Queen  v.  Beltan  (c),  no  special  authority  to  be  exer- 
cised by  a  meeting  of  persons  under  the  provisions  of  a 
special  statute,  and  not  at  common  law,  can  be  exercised 
by  them  upon  adjournment.  If  the  adjourned  meeting 
was  that  at  which  the  rate  was  to  be  made,  then  up  to  the 
last  moment  a  rateable  inhabitant  might  object  to  it  because 
its  amount  was  unnecessarily  large,  or  for  any  other  reason ; 
but  he  would  be  prevented  from  doing  this  if  such  adjourned 
meeting  was  to  be  bound  by  the  previous  resolution,  and 
the  books  there  produced  were  to  be  taken  as  conclusive  on 
the  question  of  the  amount  of  his  rateability.  There  was 
no  difficulty  in  making  the  rate  at  one  meeting ;  or  if  there 
was,  it  was  the  result  of  the  negligence  of  the  vestry  in 
not  having  the  proper  materials  ready,  and  that  negligence 
cannot  confer  new  powers  on  those  who  were  guilty  of  it. 
It  is  dear  that  the  vestrymen  cannot  adjourn  one  meeting, 
leaving  a  special  business  unfinished;  resolve  that  a  sum- 

(c)  1 1  Q.  B.  379. 
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mons  shall  be  issued  for  another  meeting,  for  another  spedal 
business ;  and  then,  at  a  third  or  fourth  meeting,  resume 
the  business  which  had  been  left  unfinished  at  the  first 
Yet  that  was  done  in  this  case;  for  on  the  12th  of  Septem- 
ber the  vestry  resolved  that  ^^a  rate  be  made and  be 

collected  forthwith  ;^  and  then  resolved  that  the  vestrymen 
be  summoned  for  the  4th  of  September^  to  elect  a  director 
of  the  poor  in  the  room  of  Mr.  W.  MichatuVj  and  then 
adjourned  to  the  4th  of  September  for  the  purpose  of  that 
election.  It  is  impossible  that  any  one  could  consider  this 
as  an  adjournment  for  the  purpose  of  making  a  rate,  and 
consequently,  if  another  meeting  was  to  be  held  for  that 
purpose,  it  was  necessary  that  there  should  be  a  notice 
specially  summoning  the  vestrymen  to  make  a  rate.  Theie 
had  been  no  notice  of  that  kind  here,  and  consequently  the 
meeting  was  incapable  of  lawfully  making  the  rate. 

These  adjournments  were^  besides,  illegal  in  themselves. 
The  law  intended  that  the  business  proposed  for  a  certain 
day  should  be  terminated  on  that  day ;  a  different  practice 
might  inflict  injustice  on  many  persons.  A  rate  might  be 
proposed,  and  ordered  to  be  made,  but  the  making  of  it 
might  be  delayed  till  a  certain  day  of  adjournment,  and  in 
the  mean  time  many  of  the  inhabitants  of  the  parish  would 
have  changed. 

Then  comes  the  question,  w^hether  the  avowry,  as  now 
framed,  is  sufficient  in  itself,  and  is  sufficiently  proved.  The 
avowry  states  that  the  rate  was  made  on  the  12th  of  AugtMtj 
and  the  names  of  the  vestrymen  making  it  are  given  under  a 
videlicet  It  was,  so  far  as  that  allegation  goes,  made  at 
a  meeting,  of  which  notice  had  been  given  on  the  church 
doors.  But  the  avowry  goes  on  to  say  that,  at  ^^  a  certain 
other  meeting,**  held  on  the  4th  of  September^  "  the  rate 
so  agreed  upon,  and  made  at  the  first-mentioned  meeting,^ 
was  signed.  Yet  the  argument  on  the  other  side  is,  that 
the  12th  of  Augttst  and  the  14th  of  September  are  iden- 
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tical,  although  these  and  other  statements  in  the  avowry 
expressly  distinguish  between  the  two  days.  The  doctrine 
of  the  Court  of  Exchequer  Chamber,  that  all  these  meetings 
constituted  but  one,  cannot  be  supported,  for  no  fiction  of 
law  can  be  introduced  here  for  such  a  purpose.  The  fic- 
tion here,  too,  is  contradicted  by  the  fact,  that  several  of 
the  intervening  days  of  adjournment  were  occupied  with 
business  that  had  no  reference  to  the  rate. 

[Lord  Brougham,  —  The  same  debate  is  carried  on, 
though  the  day  for  taking  it  has  been  adjourned ;  and  the 
resolution  passed  at  the  last  is  in  every  respect  the  same  as 
if  it  had  been  passed  on  the  first  day.] 

That  may  be  so  with  reference  to  debates  in  the  Houses 
of  Parliament,  or  with  reference  to  the  decisions  of  one  of 
the  superior  Courts,  pronounced  in  the  same  term ;  but  in 
both  these  cases  that  is  an  established  fiction  of  law.  It  is 
not  so  with  reference  to  vestry  meetings.  There  is  no 
authority  for  saying  that  an  adjourned  meeting  is  part  of 
an  original  meeting. 

[Lord  Brougham. — Is  it  not  so  almost  ew  vi  termini  t 
The  Lord  Chancellor, — Does  not  the  same  authority  con- 
tinue from  day  to  day  if  the  business  is  declared  not  to 
be  concluded,  as  from  hour  to  hour  in  the  same  day  ?  Sup- 
pose we  were  to  adjourn  now  for  a  quarter  of  an  hour, 
would  it  not  be  the  same  meeting  when  the  House  resumed 
its  sittings  ?] 

But  in  the  avowry,  the  days  are  stated  to  be  two  distinct 
days,  for  the  rate  is  said  to  be  made  at  the  first  meeting, 
and  signed  at  a  ^^  certain  other  meeting.^  The  adjournment 
was  not  made  for  the  particular  purpose  then  in  hand,  nor 
was  there  any  notice  at  the  same  time  given  that  the  others 
were  meetings  by  adjournment  from  the  ISth  of  August, 
In  Dickinson^ 8  Sessions  Law  it  is  shown  that  an  indictment 
ought  to  be  alleged  not  to  have  been  preferred  at  a  sessions 
held  by  adjournment,  but  at  a  sessions  held  on  a  particular 
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1851.        day,  and  continued  by  adjournment  to  another  day ;  and 
g   ^"^^         the  authority  for  this  is  the  case  of  The  Parishes  of  Ling* 
V.  Jield  and  Battle  (d).  In  like  manner,  in  The  ICing  v.  JETep- 

tanstaU  (e),  it  appeared  that  in  the  caption  of  an  (Nrder,  the 
sessions  were  said  to  be  holden  on  such  a  day  by  adjourn- 
ment ;  but  as  it  did  not  appear  when  the  original  sessioDS 
were  holden,  the  order  was  quashed.  The  same  rule  was 
adopted  in  The  King  v.  Harrowby  (/).  There  are  many 
Acts  of  Parliament  in  which  churchwardens  and  vestries 
are  authorized  to  hold  meetings ;  but  there  ih  none  which 
declares  that  the  power  of  an  adjourned  meeting  shall 
always  relate  back  to  another,  so  as  to  make  what  is  done 
at  the  adjourned  as  valid  as  if  done  at  the  original  meeting. 
The  form  of  proceeding  adopted  in  this  case  was  ineffec- 
tual :  it  cannot  be  contended  that  the  signing  which  occurred 
OD  the  14th  of  September  was  a  signing  of  the  rate. 
The  four  books  prepared  between  the  12th  of  August  and 
the  14th  o{  September  contained  a  declaration  which  was 
signed,  but  that  was  not  a  signing  of  the  rate,  unless  the 
declaration  is  taken  to  be  the  rate.  But  if  it  is,  then  arises 
the  other  difficulty,  that  the  rate  was  made  on  the  14th  of 
September^  and  not  on  the  ISth  of  Augusty  and,  if  so, 
there  is  no  resolution  of  the  14th  September  warranting 
the  rate.  In  truth,  the  signatures  merely  attested  that  the 
statements  made  in  the  different  columns  of  the  four  books 
were  correct,  not  that  the  persons  signing  them  declared  a 
rate  of  a  shilling  in  the  pound  to  be  necessary  or  proper. 
The  Local  Act  requires  the  rate  itself  to  be  signed,  and 
this  signature  of  the  books  is  not  a  compliance  with  the 
Act  Here,  too,  there  was  a  contradiction  on  the  face  of 
the  document  itself,  for  the  heading  of  the  book  is, 
*<  Assessment  for  the  Relief  of  the  Poor  made  on  the  12th 
of  August^  1849)^  whereas  the  signature  which  is  supposed 

{d)  2  Salk.  605.  (/)  Bur.  Set.  Gas.  102. 
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to  be  the  making  of  this  assessment  is  dated  I4th  Septem^ 
ber^  1849.  The  persons  signing  did  not  declare  that  they 
were  then  signing  what  was  done  on  the  12th  of  August^ 
and  in  truth  they  could  not  so  declare,  for  it  is  not  pre- 
tended that  they  were  present  on  that  day.  Assuming 
that  the  rate  had  been  made  on  the  ISth  of  August,  they 
signed  a  declaration  that  the  books  then  made  up,  namely, 
on  the  14th  of  September^  were  correct.  Now  the  case  of 
The  (lueen  v.  Fordham  (g)  shows  that  if  the  rate  is  not 
properly  signed,  it  is  of  no  force  or  validity. 

In  another  respect  this  rate  was  not  properly  signed.  Of 
those  who  were  present  on  the  14th  of  September,  only  six 
who  were  properly  and  lawfully  vestrymen  signed  the  rate. 
No  rate  can  be  valid  under  the  Local  Act,  if  signed  by 
less  than  seven  vestrymen;  and  the  signature  of  one  man, 
who  merely  acts  as  a  vestryman  but  is  not  lawfully  in 
office,  is  not  sufficient  to  make  up  the  required  number, 
to  as  to  afford  a  compliance  with  the  Act.  Vestrymen 
d$  facto  have  no  authority  to  make  a  rate.  No  doubt 
corporations  de  facto  may  do  an  act  which  is  to  keep 
up  the  corporation.  That  is  a  matter  of  necessity ;  but 
here  no  such  necessity  existed,  for  there  were  eighty 
vestrymen  against  whose  title  no  objection  existed.  The 
necessity  to  do  an  act  is  often,  in  cases  of  corporations, 
the  test  of  the  title  to  do  the  act.  Kyd  on  Corporations  (A). 
This  case  differs  from  that  of  Penney  v.  Slade  (»),  where 
the  appointment  of  overseers  was  held  not  to  be  a  judicial 
but  a  ministerial  act,  and  where  therefore  an  irregularity  in 
their  appointment  left  unquestioned  before  the  tribunal 
which  had  authority  to  adjudicate  on  it,  was  held  not  to 
affect  the  validity  of  a  rate  made  by  these  irregularly 
appointed  overseers.    And    it  also  differs  from   that  of 

(g)  11  Ad.  &  El.  73.  (0  7  Scott,  285 ;  5  Bing.  N.G. 

(K)  P.  453.  319. 
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Turnery.  Baynes(j)^  where  it  was  held  that  church- 
wardens defactOi  whose  election  was  doubtful,  might  main- 
tain an  action  against  a  former  churchwarden  for  monej 
had  and  received  by  him  to  the  use  of  the  parish,  because 
there  the  necessity  of  the  case  allowed  such  a  proceeding, 
while  here  no  such  necessity  exists. 


Mr.  Prendergasi  and  Mr.  Needham  (Mr.  Bagley  was 
with  them),  for  the  defendant  in  error : 

The  objection  to  the  rate  on  account  of  a  supposed 
defect  in  the  title  of  the  vestrymen  cannot  be  sustained. 
Persons  in  possession  of  an  office  are  competent  to  perform 
the  duties  of  that  office,  so  far  as  third  parties  are  ccm- 
cemed.  Here  the  vestrymen  who  made  the  rate  were  de 
facto  in  office,  and  the  Court  will  not,  in  an  action  for 
levying  the  rate,  inquire  into  the  lawfulness  of  their 
election. 

[The  Lord  Chancellor. — ^You  need  not  trouble  yourself 
with  the  question  whether  the  vestrymen  de  facto  had 
power  to  make  this  rate.  The  main  points  are  these. 
First,  when  was  the  rate  made  in  point  of  law  and  of  fact  ? 
Secondly,  whatever  period  you  fix  as  that  at  which  the  rate 
was  made,  was  there  sufficient  notice  given  of  the  time  and 
purpose  of  the  meeting  ?  Thirdly,  does  the  avowry  suf- 
ficiently allege  a  lawful  making  of  the  rate,  and  is  the 
avowry  proved  ?] 

Argument  continued. — There  is  no  dispute  that  proper 
notice  was  given  that  there  was  to  be  a  meeting  on  the  12th 
of  Auguaty  for  the  purpose  of  making  a  rate.  That  meeting 
took  place,  and  the  object  was  efiVcted  as  far  as  it  was  pos- 
sible to  efiect  it.  A  resolution  was  passed  that  a  rate  of  a 
certain  amount  was  then  and  there  made.  That  meeting 
was  adjourned  to  the  4th  of  September,     The  computation 

(i)  2  H.  Bl.  569. 
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according  to  which  the  rate  was  to  be  levied  was  strictly         1851. 
part  of  the  business  of  the  day  on  the  4th  of  September     Scaddino 
and  again  on  the  14th  of  September.     On  the  latter  day  ^* 

the  computation  was  completed,  and  the  books  being  then 
perfectly  prepared,  the  vestrymen  terminated  the  business 
which  had  been  begun  on  the  ISth  of  August^  and  signed 
the  declaration  which  the  law  requires. 

[The  Lord  Chancellor. — Was  the  rate  in  contemplation 
of  law  made  on  the  12th  o{  August  or  the  14th  of  Sep- 
tember f] 

It  cannot  be  said  to  have  been  finally  made  till  it  had 
been  allowed  by  the  justices.  Yet  in  many  respects  it  was 
made  when  the  resolution  was  passed,  for  it  then  became 
binding  on  the  parishioners,  and  the  meeting  of  the  12th  of 
August  was  in  fact  regularly  carried  on  by  adjournment 
irom  the  12th  of  August  to  the  14th  of  September.  From 
the  moment  the  resolution  was  passed,  all  the  inhabitants  of 
the  parish  were  aware  of  the  rate,  and  its  amount,  and  con* 
sidered  it  as  imposed;  but  the  necessities  of  business,  for 
which  the  law  must,  and  does,  make  allowance,  compelled  the 
vestrymen  to  perform  some  part  of  the  form  of  completing 
the  rate  on  a  subsequent  day.  There  can  be  no  doubt  that 
the  vestry  could  have  adjourned  from  one  hour  to  another 
on  the  same  day;  and  an  adjournment  from  one  day  to 
another  is  equally  justified.  The  rule  which  applies  to 
the  session  of  Parliament,  Latless  v.  Holmes  (ft),  and 
The  King  v.  Thurston  (/),  or  to  Quarter  Sessions,  The 
King  v.  The  Justices  of  Wilts  (m),  and  to  the  Term  («), 
applies  in  the  same  manner  to  the  business  of  a  vestry. 
Stoughton  v.  Reynolds  (o)  and  The  Queen  v.  UOyly  {p). 

{k)  4  Term.  Rep.  660.  (n)  Com.  Dig.  Temps,  c.  7. 

(/)  1  Lev.  91.  (o)  2  Str.  1045. 

(m)  13  East,  352.  (p)  12  Ad.  &  El.  139. 
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1851.        The  inooDTeniaice  of  reftuiiig  to  adopt  that  as  the  rule  of 
law  would  be  very  serious. 

[Mr.  Peacocks — ^Theie  is  no  objectioD  to  the  power  of 
the  vestry  to  adjourn,  but  it  is  oooteuded  that  nodce  of  the 
purpose  of  the  adjourned  meeting  must  be  given.] 

There  is  no  rule  that  a  fresh  notice  of  the  purpose  of  a 
meeting  must  be  given  when  it  is  an  adjourned  meeting  and 
when  due  notice  of  the  purpose  has  been  given  on  coDveniiig 
the  original  meedng.  In  The  King  v.  Harris  (f ),  at  ameet- 
ing  of  the  corporation  of  Cambridge^  hdd  on  the  Slst  of 
May^  18S0,  by  adjournment  &om  the  27th  of  Aprils  one 
of  the  Grand  Common  Days  of  this  oorporation«  it  was 
resolved  to  remove  the  town  clerk  from  his  office,  and  the 
Court  of  Ejng'*s  Bench  hdd  t)iat  no  previous  notice  to  the 
membersof  the  corporation  of  the  purposes  of  the  adjourned 
meeting  was  necessary,  inasmuch  as  it  was  held  by  adjourn- 
ment from  one  of  the  days  on  which  by  charts  the  corpo- 
ration is  appointed  to  meet,  and  when  every  member  of  the 
corporation  is  supposed  to  be  present  That  case  is  mudi 
stronger  than  the  present,  for  there  no  notice  of  the  pur- 
pose of  the  meeting  to  be  held  on  the  Charter  day  had  been 
given  ;  but  here  the  notice  of  the  purpose  of  the  meeting 
of  the  ISth  August  was  expressly  given.  The  principle 
applicable  to  all  such  cases  is  clearly  stated  by  Mr.  Justice 
Coleridge  in  the  case  of  The  Queen  v.  Grimshawiy)^ 
*^  that  a  quarterly  meeting  may  indeed  be  adjourned  to 
complete  unfinished  business,  and  in  such  cases  no  sun^ 
mons  may  be  necessary ;  but  that  no  fresh  business  which 
may  casually  arise  can  be  transacted  at  this  adjourned 
meeting,  unless  notice  and  summons  have  been  issued.^  la 
Butt  V.  Fellowes  («),  the  notice  of  the  purpose  of  the 
original  meeting  was  given  by  a  churchwarden,  who,  not 

(q)  1  Bvn.  &  Ad.  936.  (s)  3  Curt.  680,  687. 

(r)  10  as.  755. 
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being  duly  dected,  bad  no  rigbt  as  such  to  give  the  notice ;  issi. 
but  as  the  notice  could  be  given  by  a  private  parishioner,  ^  ^"^^ 
and  he  bring  such,  the  Court  held  it  to  be  sufficient,  and,  r. 

having  been  given,  the  rate  which  was  made  at  an  adjourned 
meeting  was  held  good.  The  decision  there  is  very  strongly 
in  &vour  of  the  defendant  in  error,  because  the  r^ularity 
of  the  proceedings  was  a  question  expressly  raised  on  the 
hce  of  the  record. 

It  is  a  mistake  to  suppose  that  the  vestry  was  adjourned 
from  the  12th  of  August  to  the  4th  of  September^  for  the 
purpose  of  electing  a  director  in  the  place  of  Mr.  W. 
Michaua.  The  adjournment  was  a  general  adjournment 
to  the  4th  of  September  j  and  then  a  special  order  was  made 
that  notice  should  be  given  of  the  election  of  a  director  on 
that  day.  That  was  not  the  business  for  which  the  meet- 
ing was  adjourned;  but  it  having  been  determined  to 
adjourn,  notice  of  this  special  business  was  given,  that  it 
might  be  lawfully  introduced  at  such  adjourned  meeting, 
which  thereby  became  for  that  particular  purpose  a  special 
meeting.  This  was  in  accordance  with  the  principle  stated 
by  Mr.  Justice  Coleridge  in  The  Queen  v.  Grimehaw  (/)• 
The  e£Pect  of  an  adjournment  is  to  continue  all  things  in 
the  same  state  in  which  they  were  when  the  adjournment 
t(X)k  place. 

The  form  of  the  rate  here  was  perfectly  good,  and 
according  to  The  Queen  v.  Fardham  {u)^  a  rate,  thou^ 
not  exactly  following  the  form  prescribed  by  that  Act,  is 
good,  for  the  words  of  ^^  no  force  and  validity  ^  in  the  Snd 
section  of  the  6  &  7  Wm.  4,  c.  96,  only  apply  to  the  case  of 
the  declaration  at  the  foot  of  the  columns  not  being  signed 
by  the  parish  officers.  Here  they  were  duly  signed,  and 
therefore  the  objection  does  not  arise.  Nor  is  there  any 
good  objection  to  the  rate,  on  the  ground  that  if  adjoum- 
(0  10  a  B.  755.  (»)  11  Ad.  &  £L  73. 
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ments  are  allowed  after  the  voting  of  a  particular  rate  and 
the  formal  completion  of  it,  the  persons  who  are  to  pay  it 
will  not  be  the  same;  for  the  liability  is  established  by  the 
resolution  to  impose  the  rate.  That  was  held  with  relation 
to  the  calls  made  by  a  railway  company  in  Ex  parte 
Tooke  (v)f  and  the  principles  there  stated  are  equally 
applicable  to  cases  of  rates. 

The  avowry  is  good,  and  is  supported  by  the  facts  found 
by  the  special  verdict,  for  it  shows  that  a  rate  was  made 
after  the  passing  of  the  Act,  while  the  plaintiff  was  liable 
to  be  rated,  and  before  seizure  of  his  goods.  As  to  the 
form  of  the  avowry,  it  is  justified  by  the  case  of  the 
Attarney-GenercU  v.  Clerc  (w).  There  an  information  was 
filed  at  the  suit  of  the  Crown,  and  it  was  alleged  that,  after 
the  passing  of  a  Customs^  Act,  and  before  an  information 
filed,  to  wity  on  the  80th  o{  August y  184A,  the  officers 
seized  as  forfeited  certain  French  wines,  for  that  before  the 
filing  of  the  information,  and  before  the  said  SOth  d[ 
August  J  to  wit,  on  the  20th  of  August,  one  T.  S.  entered 
the  wines  for  exportation  to  obtain  a  drawback,  and  before 
the  said  SOth  of  August,  1842,  the  officers  examined  the 
wines,  and  found  that  they  were  of  less  value  than  the 
drawback.  It  was  proved  that  the  examination  and  seizure 
took  place  on  the  same  day,  and  on  a  motion  to  arrest  the 
judgment  on  the  ground  of  the  variance,  the  Court  Iield 
that  the  words  *^  before  the  SOth  of  Augitsf"  might  be 
omitted  as  surplusage.  In  the  same  manner  the  words  in 
this  avowry,  which  appear  to  render  it  doubtful  when  the 
rate  was  made,  if  any  such  there  are,  may  be  rejected,  and 
the  avowry  must  be  taken  to  allege  in  substance  that  a  rate 
was  lawfully  made  before  the  seizure  of  the  plaintiff's 
goods. 

The  avowry  is  supported  by  the  facts.     It  is  said  on  the 
(v)  18  Law  Journ.  Q.B.  343.       (w)  12  Mee.  &  W.  640. 
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other  side,  that  to  treat  the  several  meetings  as  one  is  to 
rely  on  a  fiction  of  law.  But  it  is  no  fiction  of  law  that  a 
meeting  regularly  called  for  a  specified  purpose  was  as  a 
matter  of  necessity  extended  over  several  days.  There  is 
no  doubt  that  the  first  meeting  was  properly  summoned, 
and  being  so,  it  might  lawfully  be  adjourned,  and  what  was 
done  at  it  might  be  described  as  done  at  the  first  meeting, 
of  which,  in  law,  it  formed  part. 

The  avowry,  therefore,  is  sufficient,  and  is  proved. 


1851. 

SCADDINO 
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Mr.  Pedcockj  in  reply : 

When  the  first  meeting  was  adjourned,  there  was  nothing 
to  show  in  respect  of  what  property  the  rate  was  made. 
The  rate,  therefore,  then  resolved  on  was  invalid.  The  King 
V.  The  Aire  and  Calder  NamgaMon  {a). 

The  case  of  Ex  parte  Tooke  (y)  is  not  applicable,  for  the 
directors  of  a  company  make  a  complete  call  when  they 
resolve  that  a  call  of  so  much  per  share  shall  be  made ;  but 
in  making  a  rate  of  so  much  in  the  pound  on  the  rateable 
value  of  property  in  a  parish,  the  vestry  has  to  discover  and 
declare  what  is  the  rateable  valine  of  the  property  possessed 
by  each  individual,  before  the  rate  on  him  is  complete. 


The  Lord  Chancellor  : 

My  Lords, — This  case  arises  in  an  action  of  replevin,  in 
which  the  plaintiff  complains  that  his  goods  were  seized  by 
the  defendant. 

The  defendant  justifies  the  act  by  an  avowry  which 
alleges  that  the  goods  were  seized  for  a  poor-rate,  which 
rate  was  made  under  the  authority  of  a  statute,  and  a  dis- 
tress warrant  was  issued  in  order  to  levy  that  rate. 

Several  objections  have  been  taken  on  the  part  of  the 
plaintiff  against  the  judgment  given  by  the  Judges  in  the 


(a?)  2  Bam.  &  Cr.  713. 


(y)  18  Law  Journ.  Q.B.  343. 
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Court  below  in  favour  of  the  defendant.  Those  objectii 
have  ultimately  resolved  themselves  into  three.  It  is  fint 
objected  that  the  rate  which  is  set  forth  in  the  avowiy  ww 
not  made  by  competent  authority. 

It  appears  that  by  the  statute  of  the  59  Geo.  8,  &  xxxix., 
authority  is  ^ven  to  the  vestry  of  the  parish  of  Saint  Pmm- 
eras  to  meet,  and  by  a  majority  of  the  persons  presenty  eoa- 
sisting  of  not  less  than  seven,  to  make  a  poor-rate  ;  and  it  is 
stated  that  the  poor-rate  in  question  was  not  made  under 
the  authority  given  by  the  statute,  by  reason  that  some  of 
the  persons  who  joined  in  making  the  rate  had  not  beoi 
legally  elected  to  the  office  of  vestrymen.  It  is  undoubted, 
however,  that  they  acted  in  point  of  fact  as  vestrymen,  aad 
that  when  they  were  assembled  in  the  vestry,  they  weve  act- 
ing in  that  character ;  and  it  is  for  so  doing  that  the  rale 
itself  is  now  sought  to  be  impeached. 

It  is  therefore  objected  that,  by  reason  of  those  persons 
thus  acting  as  vestrymen  not  having  been  duly  elected^ 
their  acts  were  void,  and  that  the  poor-rate  made  by  and 
with  their  concurrence  ought  not  to  be  considered  legaL 

It  is  further  objected  that,  in  the  avowry  in  this  case, 
the  party  has  alleged  that,  after  the  passing  of  a  certaiB 
Act  of  Parliament  (to  which  I  have  already  alluded),  and 
before  the  taking  of  the  goods,  and  whilst  tbe  property  of 
the  plaintiff  in  respect  thereof  was  liable  to  be  rated,  iowiif 
on  the  12tli  of  August j  a  certain  rate,  that  is  the  rate  in 
question,  was  made.  And  then  it  proceeds  to  state  that 
the  rate  which  was  so  made  contained  all  the  particulars 
required  by  the  statute  6  &  7  Wm^  4,  c  96.  And  upon 
the  facts  which  are  set  forth  in  the  special  verdict,  it  is 
objected,  on  the  part  of  the  plaintiiF,  that  the  allegadcm  to 
which  I  have  just  referred  is  not  proved.  And  the  olgeo- 
tion  arises  out  of  the  fdUowing  facts. 

It  appeared  that  on  the  12th  of  August  a  meeting  of  the 
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▼estry  of  the  parish  had  taken  place,  and  that  at  that  vestry  issi. 
meeting  it  was  resolved  that  a  rate  of  one  shilling  in  the  ^  ""^^ 
pound  should  be  made,   and  it  was  thereby  made;   but  «• 

that,  in  consequence  of  the  parish  of  Saint  Pancras  con- 
sisting  of  many  thousand  inhabitants,  the  rate^books  could 
not  be  made  up  at  once,  that  is  to  say,  the  rate  of  one  shiU 
ling  in  the  pound  could  not  be  at  that  meeting  apportioned 
and  applied  to  the  several  inhabitants  of  the  parish  liable  to 
be  rated,  partly  on  account  of  their  numbers,  and  partly 
because  of  the  necessity  of  ascertaining  the  amount  of  pro- 
perty liable  to  be  rated,  and  also  of  ascertaining  what  num- 
ber or  proportion  of  the  inhabitants  liable  to  be  rated  would 
be  incompetent  to  pay  the  rate;  all  which  things  it  was 
necessary  to  ascertain,  in  order  to  fix  the  amount  to  be 
assessed  upon  the  inhabitant  ratepayers ;  so  that  the  sum 
required  for  the  purpose  of  the  relief  of  the  poor  might  be 
raised. 

Under  these  circumstances  it  was  impossible  completely  to 
discharge  the  duty  of  the  meeting,  and  the  meeting  adjourned 
to  a  certain  day.  On  that  day  it  again  assembled,  and  sub- 
sequent adjournments,  three  or  four  in  number,  took  place 
up  to  the  14th  of  September.  It  appears  by  the  verdict, 
that  on  the  14th  of  September  the  vestrymen  whose  minis- 
terial duty  it  was  to  prepare  the  rate-books  for  the  vestry 
had  the  books  fully  prepared.  They  were  then  presented 
to  and  adopted  by  the  vestry,  and  signed. 

Under  that  state  of  facts  put  forward  as  constituting  his 
liability  to  be  rated,  the  defendant  says  the  rate  cannot  be 
sustained,  and  consequently  the  question  that  arises  upon 
that  is,  whether  those  facts,  being  proved,  his  property  \%% 
to  be  considered  as  having  been  duly  rated. 

It  is  further  objected  that,  by  the  69th  section  of  the 
Act  which  gives  the  authority  to  make  the  rate  to  the  ves- 
try, or  to  a  majority  of  not  less  than  seven,  it  must  be  done 
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at  a  meeting  of  which  notice  must  have  been  given  on  the 
previous  Sunday^  and  that  the  notice  must  state  the  pur- 
pose of  the  meeting.  It  is  clear  that,  with  regard  to  the 
meeting  on  the  I2th  of  Augitsty  notice  had  been  given  ii 
conformity  with  the  statute.  By  the  fourth  section  of  the 
Act  in  question,  it  is  provided  that  of  any  adjourned  meet- 
ing which  may  be  necessary  for  the  vestry,  notice  must  be 
given  three  days  before  the  time  appointed  for  holding  sudi 
meeting,  and  also  notice  to  each  of  the  vestrymen  ;  but  the 
Act  does  not  give  any  direction  whatever  that  the  notice 
shall  contain  more  than  an  intimation  of  the  fact  of  the 
adjourned  meeting  being  about  to  be  held.  It  does  not 
require  that  the  purpose  of  that  meeting  shall  be  stated  in 
the  notice.  The  69th  section  having,  in  express  termsy 
provided  that  notice  shall  be  given  of  the  purpose  for  which 
the  meeting  is  to  be  held,  the  fourth  section  only  provides 
that  notices  of  the  meeting  shall  be  given,  and  it  contains 
no  requisition  in  regard  to  a  statement  of  the  purpose  for 
which  it  is  to  be  held. 

But  it  is  objected  on  the  part  of  the  plaintiff  in  error,  that 
inasmuch  as  the  entire  business  of  making  the  rate  was  not 
completed  on  the  12th  of  August,  each  subsequent  meeting, 
at  which  anything  was  to  be  done  in  relation  to  making 
the  rate,  ought  to  be  deemed  a  distinct  and  substantive 
meeting,  unconnected  for  this  purpose  with  the  pre- 
vious meeting,  and  requiring  as  much  notice  of  the 
purpose  of  the  adjourned  meeting  as  the  original  meeting 
required. 

That  is  answered  on  the  other  side  by  saying,  that  the 
4  statute  is  the  guide  which  is  to  regulate  and  govern  these 
matters,  and  that  you  are  bound  to  give  such  notice  as  the 
statute  requires,  and  no  other.  And  that  has  been  done  in 
this  case,  by  giving  the  notice,  stating  the  purpose  of  the 
meeting,  on  the  Sunday  preceding  the  12th  o{  August^  and 
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giving  notice  of  the  fact  of  the  adjourned   meetings   in 
respect  of  each  of  the  others. 

These  are  the  objections  and  answers  for  your  Lordships* 
consideration :  First,  that  the  vestrymen  who  made  the 
rate  had  not  been  duly  constituted  for  this  purpose,  some 
of  the  vestrymen  not  being  duly  elected,  though  acting  de 
facto  as  vestrymen.  Secondly,  that  with  respect  to  the 
meetings  at  which  the  rate  was  partially  made,  namely, 
those  at  which  the  books  from  time  to  time  were  gone  into, 
before  being  ultimately  approved  on  the  14th  of  September 
(there  being  several  of  such  meetings),  and  the  notices  of 
them  not  containing  the  purport  of  the  business  for  which 
they  were  to  be  held,  all  that  was  done  at  those  meetings  is 
rendered  perfectly  invalid  for  the  purpose  of  making  the 
rates. 

The  further  question  raised  by  the  plaintiff  in  error  is, 
whether  or  not  the  mode  in  which  the  rate  is  alleged  to 
have  been  made  upon  the  avowry  is  supported  by  the  facts 
which  are  stated  in  the  special  verdict  to  have  been  the 
facts  that  took  place. 

Your  Lordships  have  heard  arguments  in  relation  to 
these  points,  and  I  therefore  beg  to  state  that  the  first 
question  for  you  to  determine  is,  if  authority  be  given  by 
a  statute  for  a  majority  of  the  vestrymen,  or  for  seven  or 
more,  to  make  a  rate,  would  the  rate,  unobjectionable 
in  other  respects,  be  valid  if  made  by  seven  vestrymen 
de  facto^  one  of  such  vestrymen  not  being  a  vestryman  de 
jure. 

The  second  question  I  should  propose  to  your  Lord* 
ships  is  this :  by  the  statute  of  the  59  Geo,  8,  c.  xxxix., 
authority  is  given  to  the  vestry  to  make  a  rate,  notice  of 
the  meeting  and  the  purpose  thereof  being  first  given  on 
the  Sunday  immediately  preceding  such  meeting ;  and  by 
the  same  statute  it  is  enacted  that,  of  each  adjourned  meet- 
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1851.  ing  to  be  held,  a  notice  in  writing  shall  be  given  to  each 

^  ""^^  vestryman  three  days  previous  to  such  intended  meetii^. 

V.  At  a  general  meeting  of  the  vestrymen  of  the  parish,  hdd 

LoRANT.  ^  ^jjg  jg^jj  ^f  August^  it  was  resolved  that  the  rate  be 

made;  but  the  assessment  was  not  then  made^  and  the 
vestrymen  adjourned  generally  to  several  succeanTe  days, 
the  last  being  the  14th  of  September^  when  the  asscMment 
was  completed  and  made.  Notice  was  duly  given  cf  the 
meeting  held  on  the  12th  of  August^  and  of  the  purpose  of 
that  meeting.  Notices  were  also  given  of  the  adjourned 
meetings  to  each  of  the  inhabitants. 

The  question  I  should  propose  would  be  this :  If  the 
last-mentioned  notices  did  not  state  any  purpose  in  oonnectiOB 
with  the  adjourned  meetings,  supposing  the  rate  befixe- 
mei^tioned  to  be  otherwise  valid,  was  the  assessment  invalid 
by  reason  of  the  notice  of  such  adjourned  meetings  not 
stating  the  purpose  of  such  respective  adjourned  meetings? 

The  third  question  I  should  propose  is  this :  In  an  action 
of  replevin,  the  avowry  alleging  that  a  poor-rate  had  been 
made,  after  the  passing  of  a  certain  specified  Act,  and  be- 
fore the  taking  of  the  plaintiffs  goods,  and  whilst  the 
property  of  the  plaintiff'  in  respect  thereof  was  liable  to  be 
rated, — to  tioiU  on  the  12th  of  August^ — would  the  allega- 
tion be  well  proved  by  proof  of  the  following  facts :  that  a 
vestry  was  held  on  the  12th  of  Jugtut,  at  which  it  was 
resolved  unanimously  that  a  general  rate  of  one  shilling  in 
the  pound  should  be  made  and  laid  on  the  inhabitants  and 
occupiers  of  houses,  lands,  tenements,  and  hereditaments  in 
the  parish,  for  and  towards  the  relief  of  the  poor  of  the 
said  parish,  and  other  purposes  chargeable  thereon,  accord- 
ing to  law  :  and  ^*  the  said  rate  is  hereby  made  and  laid 
accordingly,  and  is  to  be  collected  forthwith;*^  that  the 
assessment  could  not  then  be  completed,  in  consequence  of 
the  number  of  the  iniiabitants  of  the  parish  liable  to  be 
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rated,  and  the  necessity  of  ascertaining  the  assessment  neces- 
sary to  be  made,  in  order  actually  to  ascertain  the  amount 
required  for  the  poor ;  that  the  vestry  adjourned  generally 
to  several  successive  days  up  to  the  14th  of  September^  and 
upon  that  day  the  assessment  was  completed ;  that  upon 
each  of  the  adjournment-days  the  vestrymen  proceeded 
upon  business  connected  with  the  assessment,  namely,  to 
hear  applications  from  persons  to  be  relieved  from  payment 
of  the  poor-rate,  and  from  persons  making  composition  with 
respect  to  the  same;  but  although  the  vestry  clerk  pro- 
ceeded with  all  reasonable  despatch  to  make  up  the  books 
necessary  to  complete  the  rate,  such  books  were  not  com- 
pleted until  the  14th  of  September^  when  the  vestry  clerk 
presented  the  books  containing  the  rate  mentioned  in  the 
resolution  adopted  on  the  12th  of  August^  and  the  assess- 
ments upon  the  inhabitants,  calculated  according  to  the 
resolution  at  the  sum  of  one  shilling  in  the  pound;  that  the 
vestrymen  thereupon  proceeded  to  settle  and  sign  the  rate- 
books, and  it  was  resolved  that  the  vestry  clerk  should  then 
make  application  for  the  allowance  and  confirmation  of  the 
rate  before  two  justices,  and  should  cause  due  notice  to  be 
given  thereof. 

My  Lords,  it  appears  to  me  that  these  three  questions 
embrace  all  the  points  which  have  been  made  at  the  bar  in 
order  to  impeach  the  judgment  of  the  Court  below;  and, 
in  conclusion,  as  your  Lordships  have  the  assistance  of  the 
learned  Judges  in  forming  an  opinion  upon  those  points, 
I  beg  leave  to  move  that  the  questions  which  I  have  now 
read  be  submitted  to  their  consideration. 

Lord  Brotsghafn.-^!  entirely  agree  in  what  my  noble 
and  learned  friend  on  the  woolsack  has  stated. 


1S51. 
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The  Judges  retired  to  consult,  and  after  some  time  re- 
turned. 

2  H  2 
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Lard  Chief  Baron  : 

My  Lords, — In  answer  to  the  first  question  proposed  bj 
your  Lordships,  I  have  to  report  the  unanimous  opinimi  of 
the  Judges  in  the  affirmative.  We  think  that  the  vestry- 
men de  facto  were  as  competent  to  join  in  making  a  rate 
as  the  vestrymen  de  jure. 

In  answer  to  the  second  question  proposed  by  your  Lord- 
ships, I  have  to  report  that  we  are  unanimously  of  opinioD 
that  the  rate  was  not  rendered  invalid  by  reason  of  the 
alleged  defect  in  the  notices  of  the  adjourned  meeting.  We 
think  it  was  sufficient  to  give  notice  on  the  church  docnr  of 
the  purpose  for  which  the  first  meeting  was  to  assemble, 
and  that  that  notice  extended  to  all  the  adjourned  meetings, 
such  adjourned  meetings  being  for  the  purpose  of  com- 
pleting the  unfinished  business  of  the  previous  meetings, 
and  all  being  in  continuation  of  the  first  meeting. 

In  answer  to  the  third  question,  I  have  to  report  to  your 
Lordships  the  unanimous  opinion  of  the  Judges,  that  the 
substance  of  the  allegation  is,  that  the  rate  was  made  after 
the  passing  of  the  Act,  and  before  the  taking  of  the  goods, 
and  whilst  the  property  of  the  plaintiff  in  error  was  liable 
to  be  rated  for  the  rate ;  and  we  are  unanimously  of  opinion 
that  the  facts  stated  in  the  special  verdict  will  support  the 
allegation. 


The  Lord  Chancellor  : 

Your  Lordships  have  heard  the  opinion  which  the 
learned  Judges  have  just  delivered  as  the  opinion  enter- 
tained by  them,  and  in  that  opinion  I  entirely  concur. 

The  objections  are  all  in  the  nature  of  technical  objec- 
tions. But  it  is  satisfactory  to  know  that,  if  the  rate  had 
been  impeachable  upon  any  ground  of  what  may  be  called 
merits,  as  contradistinguished  from  technicality,  the  party 
might  have  obtained  redress ;  but,  at  the  same  time,  your 
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Lordships  will  not  feel  at  all  inclined  to  overlook  the  sta- 
tute, but  you  will  rather  feel  inclined  to  secure  the  observ- 
ance of  the  statute,  which  is  so  framed  for  the  purpose  of 
giving  the  vestrymen  the  power  of  making  the  rate.  Upon 
the  present  occasion,  therefore,  whether  the  objections  are 
technical  or  substantial,  your  Lordships  will  look  to  the 
Statute,  and  give  your  judgment  according  to  the  con- 
struction of  the  statute ;  and  it  is  satisfactory  to  know 
that,  if  there  were  any  objections  substantially  impeaching 
the  rate,  the  plaintiff  in  error  has  had  an  opportunity  of 
taking  them,  and  that  it  was  also  open  to  him  to  take  any 
technical  objection  he  might  be  advised. 

But,  my  Lords,  as  it  now  appears,  by  the  opinions  of 
the  learned  Judges,  given  unanimously,  that  the  adjourned 
meetings  were  to  be  considered  as  a  continuation  of  the  first 
meeting,  and  that  the  first  meeting  was  duly  convened; 
that  answers  the  objection,  which  appears  to  have  more  of 
substance  in  it  than  any  other. 

With  regard  to  the  competency  of  the  vestrymen,  who 
were  vestrymen  de  facto^  but  not  vestrymen  de  jure^  to 
make  the  rate,  your  Lordships  will  see  at  once  the  import- 
ance of  that  objection,  when  you  consider  how  many  public 
officers  and  persons  there  are  who  are  charged  with  very 
important  duties,  and  whose  title  to  the  office  on  the  part  of 
the  public  cannot  be  ascertained  at  the  time.  You  will  at 
once  see  to  what  it  would  lead  if  the  validity  of  their  acts, 
when  in  such  office,  depended  upon  the  propriety  of  their 
election.  It  might  tend,  if  doubts  were  cast  upon  them,  to 
consequences  of  the  most  destructive  kind.  It  would  create 
uncertainty  with  respect  to  the  obedience  to  public  officers, 
and  it  might  also  lead  to  persons,  instead  of  resorting  to 
the  ordinary  legal  remedies  to  set  right  anything  done  by 
the  officers,  taking  the  law  into  their  own  hands. 

I  think,  therefore,  that  the  principle  laid  down  by  the 


1851. 

SCADDINO 

V, 

LORANT. 


448 

1851. 

SCADDINQ 

V. 

LOSAMT. 


CASES  IN  THE  HOUSE  OF  LORDS. 

learned  Judges,  as  the  principle  of  law,  is  one  that  is  in 
conformity  with  public  convenience,  with  reference  to  the 
discbarge  of  the  duties  connected  with  the  office. 

I  feel,  therefore,  perfectly  satisfied  myself  with  regard 
to  the  opinion  which  the  learned  Jadges  have  delivered ; 
and,  entirely  concurring  in  that  opinion,  I  submit  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed. 


Lord  Brtmgham : 

I  quite  agree  with  what  my  noble  and  learned  friend  has 
just  now  said. 

The  last  point  is,  no  doubt,  as  he  said,  of  great  im- 
portance. We  had  it  a  few  years  ago  in  a  case  that  came 
before  us  in  exactly  the  same  form  in  which  it  is  now 
stated. 

Judgment  for  defendant  in  error,  with  costs. 


The  following  Order  was  afterwards  entered  on  the 
Journals  :— 

<^  That  the  said  judgment,  given  in  the  Court  of  Exche- 
quer Chamber,  reversing  a  judgment  given  in  the  Court  of 
Queen's  Bench  for  the  said  plaintiff  in  error,  be,  and  the 
same  is  hereby  affirmed,  and  that  the  record  be  remitted,  to 
the  end  that  such  proceeding  may  be  had  thereupon  as  if 
no  such  writ  of  error  had  been  brought  into  this  House.* — 
Lords' JaumalSf  1861,  p.  S59. 
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The  Babon  De  Bode  -        -        Plaintiff' in  Error.  186I. 

The  Queen  -        -        -        .        Defendant  in  Error.     ^"^^  ^^'  *^' 

A.,  a  British  subject,  claimed  to  be  entitled  to  compensation  for  cer-  Petition  of 
tain  losses  suffered  by  him  through  confiscation  of  his  property  in  ^J^/*.' 
the  first  French  Revolution.  The  Governments  of  England  and 
France  entered  into  conventions  respecting  compensation  to  be 
afforded  to  British  subjects.  The  English  Government  received 
all  the  money  agreed  upon  between  the  two  Governments  as  the 
amount  of  compensation,  and  undertook  to  satisfy  all  the  claimants. 
An  Act  of  Parliament  was  passed  declaring  how  claims  were  to  be 
preferred  and  liquidated.  A,  presented  his  claim  to  commissioners 
appointed  under  the  Act,  and  adopted  the  modes  of  proceeding 
provided  by  it;  his  daim  was  rejected.  After  payment  of  the 
claims  which  were  established  to  the  satisfaction  of  the  commis- 
sioners, a  surplus  remained,  which,  in  accordance  with  one  of  the 
provisions  of  the  Acti  was  paid  over  to  the  Lords  of  the  Treasury. 
A.  proceeded  to  make  his  claim  afresh  under  a  petition  of  right : 

Hbld,  that  he  had  no  remedy  except  under  the  provisions  of  the 
■tatute. 

In  the  year  1839)  the  Baron  Clement  Joseph  Philip  Pen 
de  BodCf  the  father  of  the  plaintiff  in  this  writ  of  error, 
presented  to  the  Queen  a  petition  of  right,  claiming  an 
indemnity  for  losses  suffered  by  him  at  the  time  of  the  first 
French  Revolution.  The  petition  set  forth  a  narrative  of 
the  following  facts. 

Before  the  treaty  of  Munster  and  peace  of  Westphalia^ 
concluded  between  France  and  the  German  empire  in  1648, 
the  province  of  Lower  Alsace  belonged  to  Germany^  but 
was  by  that  treaty  ceded  to  France^  the  legal  proprietary 
rights  of  the  German  immediate  nobility  being  expressly 
preserved.  The  barony  of  Fleckenstein^  of  which  the  lord- 
ship of  Sulz  formed  part,  was  an  ancient  fief,  descendable 
in  the  direct  male  line,  and  was  held,  immediately^  under 
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the  empire,  the  Archbishops  of  Cologne  being  its  protec- 
tors, and  having  the  right  to  appoint  a  new  feudatory  oo 
the  failure  of  issue  male  of  any  preceding  line,  such  feuda- 
tory being  a  member  of  the  immediate  nobility  of  the 
empire.  Baron  Charles  Frederick  de  Bode  was  one  of  the 
immediate  nobility  of  the  empire,  and  in  1T76  he  married 
Maryy  daughter  of  Thomas  Kynnersleyj  Esq.,  of  Loaieg 
Parkj  in  the  county  of  Stafford^  where  Clement  Joseph  was 
bom,  1777*  On  the  failure  of  the  German  line  of  Rohan 
Souhisey  in  1786,  the  then  Baron  Charles  Frederick  de 
Bode  obtained  from  the  Archbishop  oi  Cologne  the  appoint- 
ment to  the  fief,  the  investiture  of  which  was  given  in  due 
form  by  the  officers  of  tlie  archbishop  to  Baron  Charles 
Frederickf  as  the  first  or  immediate  taker  and  feudatory 
for  life ;  and  to  Clement  Joseph  Philip  Pen  de  JBode^  his 
son,  as  the  next  in  succession.  In  1791,  Baron  Charles 
Frederick  made  a  formal  cession  of  his  rights  in  the  pro- 
perty to  his  son  Clement  Joseph^  who  was  a  British  sub- 
ject ;  and  (as  the  claimant  alleged),  from  the  time  of  the 
cession,  the  property  was  always  administered  in  the  son^s 
name.  In  the  early  part  of  October^  1793,  both  father 
and  son  fled  from  Sulz^  and  took  refuge  with  the  Austrian 
army,  then  in  the  neighbourhood  ;  and  on  the  10th  day  of 
that  month  a  decree  of  confiscation  of  property  was  pro- 
nounced by  the  French  Republican  authorities,  constituting 
the  government  of  the  department,  against  several  persons, 
among  whom  was  expressly  named  ^^  Bode^  de  SotiiizJ^ 
The  property  of  Baron  de  Bode  was,  under  this  decree, 
taken  possession  of  by  the  French  Government,  when  part 
of  it  was  sold,  but  the  remainder  continued  in  the  posses- 
sion of  that  Government  until  after  the  restoration  of  the 
Bourbonsy  in  1814. 

Baron  Charles  Frederick^  who  with  his  son  entered  into 
the  Russian  service,  died  in  Russia  in  1797,  and  Baron 
Clement  Joseph^  his  son,  succeeded  to  the  title.     By  the 
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fourth  additional  article  of  the  treaty  of  peace,  dated  80th 
of  May^  1814,  it  was  stipulated  that  certain  commissioners 
of  both  England  and  France  should  undertake  the  exami- 
nation of  the  claims  of  British  subjects  upon  the  French 
Grovemment  for  the  value  of  property,  moveable  and  im- 
moveable, ^^  unduly  confiscated  ^  by  the  French  authorities 
subsequent  to  179%  By  the  fifth  article  of  the  Convention 
No.  7,  concluded  at  ParxB  on  the  20th  of  November^  1815, 
between  Great  Britain  and  FrancCy  certain  regulations 
were  settled,  by  which  the  amount  due  to  British  claimants 
in  respect  of  immoveable  property  was  to  be  ascertained. 
A  period  of  three  calendar  months  from  the  20th  of 
November^  1815,  was  to  be  allowed  to  claimants  resident  in 
Europe  to  present  their  claims.  On  the  28th  oi  December j 
1815,  a  commission  was  issued  to  certain  individuals  therein 
named  to  meet  the  French  commissioners,  and  constitute 
with  them  a  ^<  mixed  commission,^  to  adjust  these  claims. 
The  English  commissioners  did  not  arrive  in  France  till 
the  middle  of  January^  1816 ;  but  before  that  time, 
namely,  on  the  12th  of  that  month.  Baron  Clement  Joseph 
delivered  a  memorial  of  his  claim,  as  a  British  subject,  to 
Count  Pozzo  di  Borgo^  the  Russian  ambassador  at  Parisy 
who  transmitted  the  same  to  the  Duke  de  Richelieu^  then 
prime  minister  of  France,  to  be  forwarded  by  the  duke  to 
the  mixed  commission.  The  Duke  de  Richelieu  at  first 
thought  that  the  claim  of  the  Baron  de  Bode  was  inad- 
missible, as  his  father  was  a  German,  and  wrote  a  letter  to 
that  effect ;  but  Sir  Charles  Stuart,  the  English  ambas- 
sador, corrected  this  error;  and,  on  an  opinion  of  Sir 
Samuel  Romilly,  the  baron's  title  to  claim  as  a  British 
subject  was  admitted.  The  duke*s  letter,  and  a  memorial 
of  the  claim,  were,  on  the  22nd  of  February,  1816,  pre- 
sented to  Mr.  Colin  Alexander  Mackenzie,  the  chief  of  the 
British  commissioners,  who  informed  the  baron  that  the 
register  of  claims  had  been  closed  on  the  previous  day  ; 


1851. 
Dm  BoDB 

V, 
QUBSN. 


45S 


CASES  IN  THE  HOUSE  OF  LORDS. 


1851. 
Db  Bods 

QUBBN. 


but  added  that,  upon  the  production  of  a  certificate  that 
his  chiini  had  been  previously  presented  to  the  Duke 
de  RicheUeUy  his  name  should  be  put  upon  the  raster  cf 
claimants.  Application  for  this  certificate  was  made  to  the 
Duke  de  Richelieu^  who,  on  the  S9th  of  March^  wrote  a 
formal  certificate  of  that  fact  The  claimant's  name  was 
not,  however,  inserted  in  the  register ;  and  although,  on 
the  89th  of  August^  the  British  commissioneDB  made  a 
formal  application  to  the  French  commissioners  to  insert 
sixteen  additional  names  in  the  register,  upon  the  ground 
that  they,  the  English  commissioners,  had  inadvertently 
omitted  these  names,  they  did  not  include  that  of  the  Baran 
de  Bode  in  the  list. 

There  was,  until  after  the  passing  of  the  Act  59  Cfeo.  S, 
c.  81,  a  continuance  of  the  non-insertion  of  the 
name  in  the  list  of  claimants,  which  non-inserti<m 
caused  by  doubts  entertained  by  the  British  commissiaiiers 
as  to  German  fiefs  in  Alsace  having  formed  part  of  .^Voitce, 
as  it  existed  in  1792 ;  but  the  claimant  alleged  that  sudi 
omission  was  unknown  to  him  until  the  year  18S8.  In 
1818,  the  mixed  commission  was  dissolved ;  and  on  the 
5E6th  of  Jpril  in  that  year,  a  new  convention  was  agreed 
on  between  Great  Britain  and  France  for  the  final  arrange- 
ment, and  entire  extinction,  capital  as  well  as  interest,  of  the 
claims  of  British  subjects  against  the  French  Government 
That  Government  paid  to  the  English  Grovemment  a  fixed 
sum  of  money,  and  the  English  Government  then  undertook 
to  satisfy  all  the  lawful  claimants.  The  same  gentlemen  as 
before  were  reappointed  commissioners  under  this  second 
convention,  with  the  name  of  commissioners  of  liquidation. 
The  Act  59  Geo.  8,  c.  81  (a),  was  subsequently  passed,  and 

(a)  "  An  Act  to  enable  Commissioners  fully  to  carry  into  efbet 
several  Conventions  for  liquidating  Claims  of  British  Subjects  and 
Others  against  the  Government  of  France" 

The  Act  recites  the  fourth  additional  article  of  the  treaty,  dated 
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the  same  gentlemen  were  reappointed  commissioners  under 
the  Act.    The  claimant,  not  being  aware  that  his  name 

30th  May,  1814,  as  having  declared,  among  other  thingi,  that  certain 
commissioners  "  should  undertake  the  examination  of  the  claims  of 
his  Britannick  Majesty's  subjects  upon  the  French  Government  for 
the  value  of  property,  moveable  or  immoveable,  illegally*  confiscated 
by  the  French  authorities."  The  Act  then  recited  the  Treaty  of  Paris* 
of  the  20th  of  November,  1815,  and  that  two  separate  conventions  had 
been  made,  in  order  to  determine  the  line  to  be  pursued  on  each  side 
to  render  the  mutual  stipulations  effective;  it  then  recited  the  amount 
o(  the  guarantie  fund,  and  proceeded  thus :  "  And  by  the  twelfth 
article  of  the  said  convention,  oertiun  periods  were  appointed  for 
bringing  forward  their  respective  claims  by  His  Majesty's  subjects, 
after  the  expiration  of  which  period  they  were  no  longer  to  have  the 
benefit  of  the  liquidation  provided  by  the  said  convention."  It  then 
recited  the- appointment  of  the  British  commissioners  who  were  to 
act  in  France  in  the  mixed  commission,  and  went  on  thus :  "  And 
whereas  the  said  commissioners  have  caused  to  be  inscribed  in  a 
register  the  names  of  all  the  claimants  who  presented  themselves 
within  the  period  prescribed  by  the  sud  convention."  The  Act  then 
recited  the  payment  of  part  of  the  claims,  and  the  convention  of  the 
26th  of  Jtt/y,  1818,  and  the  additional  articles  of  the  4th  of  July,  1818, 
and  a  commission  of  the  15th  of  June,  1818,  appointing  commis- 
sioners of  liquidation  under  all  the  conventions,  and  it  enacted  that, 
"in  order  to  enable  the  said  commissioners  of  liquidation,  arbitration, 
and  award  to  complete  the  examination  and  liquidation  of  the  claims 
of  such  persons  who  shall  have  caused  their  names  and  claims  to  be 
duly  inserted  in  the  before-mentioned  register,"  it  shall  and  may  be 
lawful  for  the  commissioners,  &c.,  "  to  apportion,  divide,  and  distri- 
bute the  said  several  sum^  of  money  stipulated  by  the  said  several 
conventions  to  be  provided  by  France,  and  to  order  the  same  to  be 
paid  to  and  among  the  several  claimants  whose  names  are  duly  entered 
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*  In  the  article  itself  the  word  was  induement,  which  it  was  agreed 
ought  to  be  translated,  unduly.  See  Pilkinton'i  case,  2  Knapp, 
P.  C.  Rep.  13,  where  Lord  Stowell  says,  "  An  illegal  act  the  confisca- 
tion could  hardly  be  said  to  be,  because  it  was  the  act  of  that  which 
was  at  the  time  a  sovereign  power." 
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^  ^IT*         missioners,  who,  in  the  month  of  April,  18S2,   made  an 

V,  award,  rejecting  his  claim.     The  claimant  appealed  to  the 

QuBBN.      priyy  Council  against  this  award,  by  which  body  it  was 

confirmed,  on  the  ground  that  the  alleged  transfer  in  1791 

in  the  said  ref^isters ;  and  where  such  claimants  shall  hare  been,  or 
shall  be  adjudged  to  be,  entitled  to  payment,  in  part  or  in  the  whole, 
of  their  demands,  to  pay  the  som  adjudged  to  them  in  full,  if  tlie 
snms  received,  and  still  to  be  received,  from  the  French  GiOTemment, 
shall  be  found  sufficient  for  the  payment  in  foil  of  all  the  dalms 
which  shall  be  adjudged  to  be  within  the  true  intent  and  meaning^ 
the  said  several  conventions,  or  any  of  them,  or  in  part  payment 
thereof,  in  rateable  proportions,  if  the  said  sums  shall  be  insuffieieiit 
for  the  payment  of  such  claims  in  full ;  and  that  such  payment  in  full 
or  in  part,  and  any  rejection  of  any  such  claims  as  shall  by  the  said 
commissioners,  or  on  appeal  to  His  Majesty  in  Council,  in  manner 
hereinafter  mentioned,  be  adjudged  not  to  be  within  the  tme  meaning 
and  intent  of  the  said  conventions,  or  any  of  them,  shall  be  respec- 
tively final  and  conclusive,  and  shall  be  held  to  be  a  full  and  entire 
discharge  of  the  French  Government  and  of  His  Majesty's  Govern- 
ment from  any  demand  in  respect  of  any  claims  falling  within  the 
object  and  true  intent,  effect,  and  meaning  of  the  said  conventions,  or 
any  of  them,  and  which  have  been  inserted  in  the  said  registers 
during  any  period  allotted  for  that  purpose  by  the  several  conven- 
tions." 

The  sixteenth  section  enacted,  "That  during  the  'time  that  any 
capital  inscribed  in  the  great  book  of  the  public  debt  of  France,  kc^ 
shall  remain  in  the  names  of  the  said  Ck)mmi88ioners  of  Deposit,  and 
shall  not  have  been  appropriated  to  the  liquidation  of  any  claims  of 
His  Majesty's  subjects  under  the  said  conirentions,  or  any  of  them,  it 
shall  be  lawful  for  the  Commissioners  of  Deposit,"  on  receiving  direc- 
tions from  a  secretary  of  state,  or  from  the  Lords  of  the  Treasnry,  to 
sell  the  same,  and  transfer  the  proceeds  to  England,  to  the  commis* 
sioners  for  liquidation,  &c.,  "  for  the  purposes  of  being  applied  to  the 
payment  or  liquidation  of  any  such  claims,  or,  in  case  all  such  claims 
shall  be  paid  or  liquidated,  for  such  other  purposes  as  the  said  Com- 
missioners of  the  Treasury  shall  direct  the  Commissioners  of  Liquida- 
tion to  apply  the  same." 
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was  only  a  fraud  by  Baron  Charles  Frederick  on  the  French 
Revolutionary  Government.  This  award  was  at  once  con^ 
finned  by  the  King,  and  the  surplus  fund  then  in  the  com- 
missioners^ hands  was  paid  over  to  the  Lords  of  the  Trea- 
sury. The  claimant  applied  to  the  Privy  Council  for  a 
rehearing,  but  was  refused,  on  the  ground  that,  after  a  con- 
firmation by  the  King  of  the  decision  of  the  Privy  Council, 
that  body  had  no  authority  to  rehear  a  case.  Various 
applications  were  made  by  the  claimant  to  the  House  of 
Commons  for  relief,  and  he  also  moved  the  Court  of  Queen^s 
Bench  for  a  mandamus  to  the  Lords  of  the  Treasury,  to 
command  them  to  pay  over  to  him  the  surplus  transferred 
to  them  by  the  commissioners  of  liquidation ;  which  motion 
was  refused  (6),  on  two  grounds :  first,  that  the  claim  was 
an  unliquidated  demand,  and  next,  that  the  commissioners 
held  the  fund  as  the  servants  of  the  Crown,  against  which 
no  mandamus  could  issue.  The  claimant  concluded  his 
petition  with  a  prayer  that  the  Attorney-General  might 
answer  the  same,  and  that  such  relief  as  was  just  might  be 
granted. 

Her  Majesty  having  endorsed  on  the  petition  of  right, 
**  Let  right  be  done,**^  letters  patent  were  issued  under  the 
great  seal  to  certain  persons,  of  whom  John  Farquhar 
Fraser^  Edward  Vaughan  WiUiama^  and  Edward  Smirkej 
Esquires,  were  three,  to  inquire  by  a  jury  into  the  matters 
of  the  petition,  and  an  inquisition  was  held  accordingly, 
when  the  facts  on  which  the  claim  was  founded,  as  alleged 
in  the  petition,  were  established  by  the  finding  of  the  jury. 
The  inquisition  was  removed  into  the  Court  of  Queen's 
Bench,  when  the  Attorney-General  pleaded  three  pleas: 
first,  a  traverse  of  the  several  matters  and  things  in  the 
petition  and  inquisition  specified ;  secondly,  that  the  sup- 
posed causes  of  petition  did  not  accrue  within  six  years  of 

(h)  6  DowL  Prac.  Gas.  776. 
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the  presenting  the  sdd  petition ;  Bud,  thiidly,  tint  the 
supposed  causes  of  petition  did  not  aocrue  siiioe  the  seoo- 
skm  of  the  present  Queen.   The  eUunant  proteBtingsgMt 
the  sufficiency  in  law  of  each  of  these  plea%  took  isneos 
each.    The  case  came  on  for  trial  at  the  bar  of  the  Cooit 
of  Queen^s  Bench  in  JunSf  1844,  when  the  jury  retumeda 
verdict  for  the  claimant  on  the  first  issue,  as  to  the  truth  of 
the  facts  alleged  in  the  petition,  and  for  the  Crown  od  tke 
two  issues  as  to  the  Statute  of  Limitations.     Cross-rales 
were  obtained ;  by  the  claimant,  to  have  the  judgment  entered 
for  him  on  the  second  and  third  issues,  notwithstanding  die 
verdict  found  on  them  for  the  Crown:  and  by  the  Solicitor- 
General,  to  enter  the  judgment  for  the  Crown  on  theiiit 
issue,  notwithstanding  the  verdict  found  on  that  issue  fir 
the  claimant     After  argument,  the  claimant's  rule  was  dis-* 
charged,  the  other  rule  was  made  absolute,  and  the  judgmesi 
was  entered  for  the  Crown  on  all  the  issues  (c). 

The  claimant  died  intestate  on  the  Snd  of  October,  1840^ 
and  his  son,  having  taken  out  letters  of  adnunistrstiooy 
brought  a  writ  of  error  on  that  judgment.  In  NaomAtff 
1847,  the  Attorney- General  (Sir/.  Jervis)  moved  toqunh 
the  writ  of  error ;  but  that  rule  was  discharged  {d).  The 
case  was  then  argued  on  the  writ  of  error  by  Mr.  Serjcsnt 
Manning  for  the  suppliant,  and  the  Court  did  not  csD  ob 
the  Attorney-General  to  answer,  but,  after  taking  tiode  to 
consider,  gave  judgment  of  affirmance,  on  the  ground  that 
the  suppliant  had  no  right,  except  by  claiming  aocordii^  ^ 
the  statute,  and  that  the  statute  had  disposed  of  the  whole 
fund  (e). 

The  present  writ  of  error  was  brought  on  this  judgment 
of  the  Court  of  Exchequer  Chamber. 

The  Judges  were  summoned,  and  when  the  case  csnie  on 

(e)  8  Q.  B.  Rep.  208—28^.  (f)  13  Q.  B.  Rep.  381. 

(d)  13Q.B.  Rep.  364. 
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for  hearing.  Lord  Chief  Baron  Pollock^  Mr.  Baron  AlderaoHy 
Mr.  Justice  Patteson^  Mr.  Justice  Erk^  Mr.  Baron  Piatt, 
Mr.  Justice  Williams^  and  Mr.  Justice  Talfourd,  attended. 
The  counsel  were  directed,  in  the  first  instance,  to  confine 
themselves  to  the  question,  whether  the  statute  59  Geo.  8, 
c.  31,  precluded  the  claimant  from  having  any  remedy 
except  under  its  provisions. 


1S51. 
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Mr.  Serjeant  Manning  and  Mr.  Chisholm  Anstey^  for 
the  plaintiff  in  error : 
The  construction  of  the  statute  59  Geo.  8,  c.  31,  to 
which  the  argument  is  now  to  be  confined,  must  be  ascer- 
tained from  a  consideration  of  all  its  provisions,  and  not 
from  any  one  particular  phrase.  The  statute  contains  the 
two  conventions  on  which  this  claim  is  founded,  and  it  must 
be  admitted  that  in  the  first  section  are  to  be  found  words 
directing  the  commissioners  to  pay  the  money  *<  among  the 
several  claimants  whose  names  are  duly  entered  in  the  said 
registers;"  but  the  introduction  of  those  words  did  not 
restrict  the  awarding  of  compensation  to  those  alone  whose 
names  were  duly  registered, — namely,  registered  within 
the  prescribed  time,  — for  if  so,  then,  though  actually 
registered,  the  claimants  would  be  defeated,  because  they 
had  not  been  registered  in  time ;  and  this  would  affect  those 
persons  whose  names,  through  the  negligence  of  the  commis- 
sioners themselves,  had  not  been  so  registered.  Nor  can  it 
be  contended  that  those  who  proved  themselves  to  have 
substantial  claims  on  the  fund  were  to  be  defeated  merely 
because  their  names  were  not  registered.  If  any  surplus 
remained  after  paying  the  registered  claimants,  other  claim- 
ants were  entitled  to  it.  Besides,  with  regard  to  this  matter, 
the  judgment  of  the  Court  of  Exchequer  Chamber  proceeded 
on  a  mistake  of  the  facts.  It  assumed  that  the  claimant*s 
name  had  not  been  duly  entered  ;  whereas,  so  far  as  he  was 
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1851.         concerned,  that  was  not  the  case  ;  for  be  had  moI  in  his 
Db~Bodb     "^""^  within  the  limited  time,  and  the  omisaoo  to  register 
V,  it  was  the  fault  of  the  commissioners,  of  which  the  Crow  a 

cannot  now  take  advantage.     With  respect  to  the  wariSf 
^Mf  such  sums  received  and  still  to  be  received  from  the 
French  Government  shall  be  found  to  be  sufficient,*  it  is 
clear  that  they  cannot  affect  the  rights  of  the  daimaot,  fpr  . 
they  must  be  construed  against  the  interest  of  those  wiio 
inserted  them,  and  they  were  inserted  in  the  first  coDVcndoo 
by  the  French  Government,  whose  interest  it  was  to  reduce  the 
claims  and  restrict  them  as  much  as  was  possible,  and  were 
afterwards  introduced  into  the  Act  by  the  British  GrOTcm- 
ment  to  limit,  as  far  as  possible,  the  liability  it  had  under- 
taken.    But  the  sixteenth  section  shows  that  this  restricdovt 
on  the  claimants  was  not  the  real  intention  of  the  Act,  but 
that,  on  the  contrary,  it  intended  that  all  persons  who  had 
claims,  whether  registered  or  not,  should  be  entitled  to 
come  in  and  share  in  the  distribution  of  the  fund.    The 
words  of  that  section  are  general,  and  include  all  daiaiap 
whether  registered  or  not.     On  the  supposition  that  aooe 
money  might  remain  after  the  full  liquidation  of  the  regis- 
tered claims,    the  statute  pointed   out   how  that  residue 
should  be  disposed  of.     The  fund  was  to  be  put  into  tbe 
possession  of  the  Crown.     The  Lords  of  the  Treasury  9re 
the  mere  machinery  to  carry  the  will  of  the  Crown  into 
effect ;  and  the  transfer  of  the  money  to  the  Lords  of  the 
Treasury  was,  in  fact,  a  transfer  of  it  to  the  Crown,  as* 
trustee  for  claimants  who  could  show  a  real  title  to  rdief- 
The  right  to  compensation,  vested  in  the  claimant  under  the 
conventions  of  1814  and  1815,  was  vested  independently  0^ 
registration,  which  is  a  mere  matter  of  oonvenienoei  and 
was  not  taken  away  by  the  effect  of  anything  done  subse- 
quently.   The  convention  of  1818  was  merely  a  transaction 
between  the  two  Governments,  but  did  not  affect  the  right* 
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of  parties  previously  guaranteed.    A  subject  of  this  realm         i85i. 
may  become  entitled  to  sue  the  Crown  for  compensation     r>B^~u^og 
on  a  convention,  and  a  proceeding  by  way  of  petition  of       ^  o. 
right  is  therefore  maintainable.     This  is  a  convention  aS 
indemnity.     If  the  indemnity  has  been  made  by  the  act 
of  the  Crown  less  than  it  ought  to  be,  then  the  subject  has, 
on  a  petition  ot  right,  a  claim  on  the  Crown  to  supply  the 
deficiency.      The  case  of    The  Merchants  of  England 
claiming  against  The  Earl  of  Flanders  (/)  is  an  authority 
for  both  these  propositions. 

There  are  several  authorities  showing  that  the  prin- 
ciple on  which  this  statute  is  to  be  construed  will  not 
operate  to  bar  the  present  claim.  The  first  is  that  of 
Pawlett  V.  The  Attomey-Generaliji).  That  was  a  bill  to 
redeem  a  mortgage.  There  had  been  a  mortgage  by  the 
plaintiff  to  one  Ludlow^  to  whom,  at  the  time  of  his  death, 
a  sum  of  money  for  interest  was  due.  The  mortgagor  bound 
himself  by  statute  and  recognizance  to  perform  the  cove- 
nant, and  to  pay  the  debt.  The  mortgagee  devised  all  his 
goods,  &C.  to  his  executor,  and  died.  Edmund  Ludlow^ 
the  son  and  heir  of  the  mortgagee,  was  attainted  oS. 
high  treason.  The  King  seized,  and  the  executor  extended 
the  plaintiff*s  lands  upon  the  recognizance.  The  plaintiff 
exhibited  his  bill  against  the  King  and  the  executor,  and  in 
it  suggested  that  he  could  not  pay  the  money  at  the  place 
appointed  by  reason  of  the  plague,  and  that  afterwards  the 
mortgagee  accepted  interest  and  waived  the  forfeiture ;  and 
the  question  on  demurrer  to  the  bill  was,  whether  the 
plaintiff  could  have  any  remedy  against  the  King  to  have  a 
redemption ;  and  it  was  said  for  the  King  that  he  could  not, 
for  this  among  other  reasons :  that  the  King  could  not  be 
compelled  to  execute  conveyances.     And  Lord  Chief  Baron 

(/)  1  Vol.  Rotuli  Parliamento-         (g)  Hard.  465. 
rum,  18  Ed.  1,  p.  61,  No.  195. 
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Hale  was  of  opinion  that,  '*  in  natural  justice,  redemptioo 
of  a  mortgage  lies  against  thd  King ;  but  that  as  to  the 
remedy,  the  lang  could  not  be  ordered  to  reconvey,  but  thai 
there  might  be  an  amoveas  mcmvm^  as  it  would  be  contnuy 
to  natural  equity  that  the  Crown  should  retain  the  property 
against  the  mortgagor  after  the  payment  of  the  mortgage. 
[The  Lord  Chancellor. — How  do  you  apply  that  case  ?] 
As  an  authority  to  show  that  the  Crown  cannot  do  acts 
which  are  against  natural  equity,  without  the  law  affording 
some  remedy. 

[The  Lord  Chancellor. — But  is  there  any  author!^  as  to 
what  may  be  enforced  against  the  Crown,  where  the  Crown 
has  proceeded  under  the  provisions  of  an  Act  of  Parliament  ?] 
The  enactments  of  the  Act  proceed  on  false  recitals  ;  and 
in  The  Earl  of  Leicester  v.  Heydon  (A),  it  is  shown  that  where 
such  is  the  case,  the  subject  is  hot  concluded  even  by  a  statute; 
for  it  is  there  said,  ^'  For  these  recitals  cannot  be  taken  to 
proceed  but  upon  information,  and  the  Court  of  Parliament 
may  be  misinformed,  as  well  as  other  Courts ;  and  when  they 
have  recited  a  thing  which  is  not  true,  it  cannot  be  otherwise 
taken  but  that  they  were  misinformed,  for  none  can  imagine 
that  they  would  purposely  recite  a  false  thing  to  be  true ; 
for  it  is  a  court  of  the  greatest  honour  and  justice,  of  which 
none  can  imagine  a  dishonourable  thing."  This  doctrine 
must  be  applied  to  that  recital  in  the  Act  now  in  question, 
which  declares  that  '<  all  the  claims  ***  had  been  duly  regi»> 
tered,  and  then  this  claimant  cannot  be  held  to  be  barred 
because  his  claim  had  not  been  registered,  and  because  it  is 
untruly  stated  that  all  the  claims  had  been  registered. 

[Lord  Broitgham. — Suppose  an  Act  recites  that  whereas 
Blackacre  belongs  to  A.,  and  then  enacts  something 
founded  on  that  recital,  when  it  really  belongs  to  B.y  does 
the  false  recital  annul  the  enactment  ?] 

(h)  Plowd.  Rep.  398 ;  and  see      Napper^s  case,  11  Co.  14  a. 
1  Inst.  110  a,  and  Priddle  and 
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It  may  be  contended  that  it  does.  But,  at  all  events, 
that  difficulty  is  answered  by  the  £EiCt  that  this  is  a  petition 
of  right,  the  puqxise  of  which  is  to  do  justice,  notwith- 
standing any  technical  objection  of  law  the  other  way : 
Luojfs  case  (i ),  where  it  appears  that  if  quare  impedU  be 
brought  in  the  case  of  the  King,  he  will,  in  case  of  default 
through  the  judgment  on  the  writ,  do  right  on  petition. 
The  commissioners  had  authority  in  themselves  to  pay 
over  the  money  to  the  claimant,  instead  of  which  they  acted 
on  an  order  of  the  Lords  of  the  Treasury,  and  paid  it  over 
to  the  Treasury.  If  they  did  this,  as  they  say  they  did, 
under  the  Act,  then  they  deprived  the  claimant  of  a 
statutory  remedy,  and  left  him  only  the  remedy  at  common 
law  by  the  petition  of  right.  By  the  act  of  payment  over 
of  the  alleged  surplus,  the  commissioners  determined  that 
their  commission  was  ended,  and  no  application  could 
afterwards  be  made  to  them.  The  claimant  was  thus  thrown 
on  his  petition  of  right,  which  Lord  Samers  (j)  shows  to 
be,  under  such  circumstances,  the  proper  common  law 
remedy  of  the  subject  against  the  Crown. 

The  petition  of  right  here  is  so  shi^)ed  as  to  attach  equities 
on  the  residue  of  the  fund  in  the  hands  of  the  Crown,  as  Lord 
Chancellor  Eldon,  in  HiU  v.  Reardon  (ft),  said  might  be 
done.  In  that  case  it  was  held,  with  r^ard  to  these  conven- 
tions, that  the  conventions,  and  the  Act  for  carrying  them 
into  effect,  did  not  exclude  the  jurisdiction  of  a  court  of 
equity  to  examine  and  enforce  equities  attaching  upon  the 
comprasation  in  the  hands  of  the  persons  in  whose  favour  the 
award  of  the  commissioners  had  been  made.  Lord  Eldon 
there  said  (/) : — ^^  I  can  fancy  a  hundred  cases  in  which 
the  decision  of  the  conmiissioners  would  not  only  not  be 

(t)  Rot.  Pari.  33  Ed.  1,  1  vol.      Howell's  State  Trials,  p.  83. 
p.  170,  No6.  97,  98.  (k)  2  Ross.  608. 

(/)    The   Bankers'    case,    14         (/)  2  Rues.  629. 
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Db^di     ^^®"  operate  in  support  and  furtherance  of  them.     If  there 
9.  existed  here  the  relation  of  trustee  and  cestui  que  irutij  I 

should  have  no  doubt  of  the  jurisdiction.''  There  was  an 
equity  here,  for  the  money  was  paid  to  the  English  Gofvem- 
ment,  in  trust  for  the  parties  entitled.  In  such  a  case  there 
can  be  no  doubt  that  there  ought  to  be  a  trust  declared  as 
against  the  Crown  :   Penn  v.  Lord  Baltimore  (m). 

The  House  will  not  strictly  construe  this  statute  in  oider 
to  defeat  the  claimant,  but  will  rather  strain  the  language 
of  the  statute  in  order  to  do  j  ustice :  Forbee  ▼.  Cochrane{h). 
At  all  events,  the  limited  construction  put  by  the  judges  of 
the  court  below  on  the  words  ^*  Let  right  be  done,""  that 
right  is  only  to  be  done  so  £ar  as  the  statute  does  not 
prevent  it,  will  not  be  supported ;  nor  can  it  be  succeasfuUy 
contended  that  an  Act  of  Parliament  like  this  is  anything 
but  powerless  against  a  treaty  under  which  rights  were 
vested  and  the  Government  took  on  itself  trusts  and  obliga- 
tions and  duties.  The  meaning  of  the  royal  answer  to  this 
petition  is,  ^'  Let  right  be  done,  notwithstanding  the  A<;t  of 
Parliament.'*^  Now  the  findings  on  the  inquisition  plainly 
show  where  the  right  is,  for  every  material  fact  expressly 
put  in  issue  by  the  law-officers  of  the  Crown  has  been  found 
in  favour  of  this  claimant.  The  order  of  tlie  Sovereign, 
given  as  the  answer  to  the  petition,  ought,  therefore,  to  be 
obeyed.  But  if  it  is  said  that  that  order  must  be  taken 
with  reference  to  the  statute,  and  that  the  statute  is  a  bar 
to  the  claim,  the  answer  to  that  is,  that  the  money  has 
not  been  properly  disposed  of  by  the  commissioners  under 
the  statute.  The  16th  section  of  the  statute  speaks  of  the 
money  **  which  shall  not  have  been  appropriated  to  the 
liquidation  of  any  claims  of  his  Majesty's  subjects  under 
the  said  conventions,*^  without  saying  one  word  limiting 

(m)  1  Vet.  sen.  444,  453.  (n)  2  Bam.  St  Cna.  448,  469. 
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Ihcwe  claims  to  such  as  have  been  re^stered ;  and  then  it 
directs  that  '^such  money  may  be  brought  over  to  England, 
for  the  purpose  of  being  applied  to  the  payment  or  liquida- 
ticm  of  any  such  claims,^— that  is,  *<  any  daims,*"  as  before 
mentioned,  not  merely  registered  claims ;  ^^  or,  in  case  all 
such  claims  shall  be  paid  or  liquidated,*^  then,  but  not  till 
then,  for  such  other  purposes  as  the  Commissioners  of  the 
Treasury  may  appoint  Now  all  the  claims  had  not  been 
liquidated  when  this  money  was  paid  over  to  the  Treasury ; 
it  was  dierefore  paid  over  without  lawful  authority,  and, 
being  so,  the  law  will  still  consider  it  in  the  hands  of  the 
Crown  for  the  purpose  of  answering  the  unsatisfied  claim. 
On  payment  over  of  the  money,  the  commissioners^  power 
under  the  statute  was  at  an  end,  and  by  that  means  the 
money  got  into  the  possession  of  the  Crown,  where  it  can 
now  be  reached  by  this  petition  of  right 
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The  Attomey^General  and  Mr.  WeUby^  for  the 
defendant  in  error : 
There  is  no  ground  of  claim  which  exists  here  inde- 
pendently of  the  statute.  In  the  first  place,  the  money 
was  paid  by  the  French  Government,  subject  to  the  con« 
dition  that  the  claims  should  be  inquired  into  by  a  mixed 
commission,  and  also  that  the  claims  of  any  party  should 
be  established  according  to  fixed  rules.  One  of  these  was, 
that  the  name  of  a  claimant  should  be  sent  in  within  a  cer- 
tain time,  and  should  be  registered.  If  there  had  only  been 
sufficient  money  to  satisfy  the  claims  of  the  registered 
claimants,  the  commissioners  would  have  been  justified  in 
distributing  the  sum  in  hand  among  those  claimants,  and 
as  the  name  of  the  plaintifi^  in  error  was  not  on  the  r^ster^ 
he  would  not  have  been  entitled  to  any  portion  of  it.  The 
statute  recites  all  these  conventions,  and  authorizes  certain 
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to  decide  on  the  claims,  and  gives,  in 
which  shall  require  such  a  proceeding,  an  appeal  from  die 
decision  of  the  commissioners  to  the  Privy  CounciL  The 
claimant  here  has  been  heard  before  the  eommissioiien,  and 
likewise  before  the  Privy  CounciL  He  has  followed  the 
tribunals  appointed  by  the  statute,  and  he  has  fidled;  he 
cannot  now  say  that  he  is  entitled  to  proceed  in  a  diflerart 
manner,  as  if  no  such  statute  existed. 

The  money  here  claimed  never  was  in  the  hands  of  die 
Crown  for  the  purpose  of  being  available  for  the  petitioiier. 
While  the  money  was  in  the  hands  of  the  mixed  oonuiii- 
sioners,  it  cannot  be  said  to  have  been  in  the  Crown.   It 
was  afterwards  transferred  from  the  mixed  commiswioer^ 
to  the  British  Commissioners  of  Liquidation,  and  then  it 
was  necessary  to  have  the  Act  of  Parliament,  to  direetiB 
what  manner  it  should  be  dealt  with.     Tlie  Act  exprefll^ 
sets  forth  the  manner  of  dealing  with  it,  in  accordance  widi 
the  l^h  article  of  the  convention,  and  gives  it  to  tboie 
whose  names  are  upon  the  register,  '*  and  no  others.*    The 
first  section,  too,  authorizes  the  ^*  liquidation  of  the  cbmns 
of  such  persons  who  shall  have  caused  their  names  and 
claims  to  be  duly  inserted  in  the  registers,^  and  the  ooo- 
missioners  are  empowered  to  pay  the  money  ^*  to  and  amoif 
the  several  claimants  whose  names  are  duly  entered  in  dw 
said  registers.^    To  no  other  persons  had  the 
any  authority  to  make  such  payment. 

The  money,  by  being  paid  over  by  the 
did  not  get  into  the  hands  of  the  Crovm,  as  trustee  £ar  any 
unsatisfied  claimant ;  it  was  paid  to  the  Lords  of  the 
Treasury  for  public  purposes.  But  even  if  the  money  had 
so  found  its  way  into  the  possession  of  the  Grown,  dtft 
would  not  dispense  with  the  necessity  of  proving  a  daim  to 
it  in  the  manner  required  by  the  statute.     Before  it  was  so 
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paid  over,  the  claimant,  if  he  had  any  I^al  title  to  it,  had 
a  legal  remedy  to  enforce  that  title,  and  there  is  nothing 
either  in  the  conventions  or  the  statute,  which  allows  the 
money  to  be  disposed  of  except  by  such  tribunals  as  are 
thereby  constituted. 

[The  Lord  Chancellor. — It  is  admitted  law,  that  if  the 
subject  of  a  country  b  spoliated  by  a  foreign  Gk>vemment, 
he  is  entitled  to  obtain  redress  from  the  foreign  Govern* 
ment  through  the  means  of  his  own  Grovemment.  But  if, 
from  weakness,  timidity,  or  any  other  cause  on  the  part  of 
his  own  Government,  no  redress  is  obtained  from  the 
foreigner,  then  he  has  a  claim  against  his  own  country. 
Here  is  a  compromise  of  the  two  Governments :  the  question 
is,  how  far  his  claim  is  a£Pected  by  it.] 

The  question  has  never  been  put  by  the  claimant  in  that 
way.  But  if  so  put,  then  the  answer  is,  that  he  has  waived 
any  such  mode  of  putting  his  claim  by  having  preferred  it 
under  the  terms  of  the  conventions  entered  into  between  the 
two  Grovemments.  If  his  case  is  not  within  this  statute, 
then  he  must  go  on  the  conventions,  and  then  he  is  not  in  a 
condition  to  satisfy  them. 

[The  Lord  Chancellor. — Suppose  a  sum  of  money  to  be 
in  the  hands  of  a  public  officer,  destined  to  a  given  purpose^ 
and  with  directions  that  should  there  be  a  surplus,  he  was 
to  apply  it  as  A.  B,  might  direct ;  and  A.  JB.y  before  the 
destined  purpose  was  fully  answered,  induced  that  public 
officer  to  pay  over  the  fund,  by  which  the  officer  was  ren- 
dered incompetent  to  discharge  his  duty.  Might  not  a 
person  thereby  injured  maintain  an  action  against  A.  B.^ 
who  had  rendered  the  public  officer  unable  to  discharge 
his  duty  ?] 

The  only  action  he  could  maintain  would  be  an  action  of 
forty  and  tort  is  not  maintainable  against  the  Crown ;  so 
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that  the  two  cases  are  not  analogous.  Besides  which,  the 
Lords  of  the  Treasury  in  this  case  did  not  act  as  servants 
of  the  Crown,  but  as  a  public  body,  with  vested  rights,  and 
with  duties  as  against  the  commissioners. 

The  claimant  here  has  not  complied  with  the  [nnvisioiis 
of  the  Act,  and  yet  he  claims  a  greater  benefit  than  could 
be  obtained  by  those  who  did  comply  with  tbem.  To 
enable  him  to  do  so,  the  argument  must  go  the  lengdi  of 
asserting  that  had  he  by  design,  or  with  fraud,  avcnded 
compliance  with  the  rules  as  to  registration,  he  would  still 
have  been  entitled  to  this  advantage.  No  such  argument 
can  be  maintained.  It  cannot  be  contended  that  the  16lh 
section  gives  the  claimant  the  benefit  of  the  surplus,  but 
that  the  first  does  not  impose  on  him  any  conditions  oo 
which  alone  he  is  to  be  entitled  to  them.  The  enactments 
of  one  are  as  authoritative  as  those  of  the  other. 

This  Act  disposes  of  the  money  by  directing  the  payment 
over  to  the  Lords  of  the  Treasury  in  the  character  of 
statutory  officers,  and  the  claimant  is  therefore  debarred  of 
the  present  remedy.  In  one  case  (o),  the  Commissioners  of 
Woods  and  Forests,  who  had  taken  certain  lands  expressly 
in  the  name  of  the  Crown,  were  treated  as  statutory  officers, 
and  a  mandamus  was  for  that  reason  granted  against  them 
by  the  Court  of  Queen'^s  Bench,  on  the  ground  that  they 
had  a  particular  statutory  duty  to  perform,  and  were  not 
the  mere  servants  of  the  Crown.  That  case  applies  here^ 
and  shows  that  the  only  remedy  of  the  claimant  is  under 
the  statute. 


Mr.  Seijt.  Manning,  in  reply : 
The  fact  of  an  adjudication  by  the  commissioners  un- 

(o)  15  Q.  B.  Rep.  767  n.    See     turners  of  the  TVeomry,  4  Ad.  & 
also  Re»  v.  The  Lords  Commis-     £1.  286. 
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&vourable  to  the  claimant  having  taken  place,  is  no  answer 
to  him  here.  That  adjudication  proceeded  on  three  grounds, 
two  of  which  have  now  been  found  to  be  false  in  &ct ;  the 
third  was  false  in  law. 

The  omission  to  register  the  name  was  the  fault  of  the 
commissioners,  not  of  the  claimant.  Now,  suppose  the 
Crown  had  never  issued  a  commission  at  all,  when  of  course 
no  names  whatever  could  have  been  registered,  surely  it 
cannot  be  said  that  that  would  have  barred  the  right  of 
those  who  had  claims  under  the  conventions. 

The  enactments  of  the  statute  have  not  been  properly 
complied  with  by  the  commissioners,  and  they,  therefore, 
or  the  Crown,  whose  servants  they  were,  cannot  set  it  up 
against  the  claimant,  for  he  did  all  in  his  power  to  obey  its 
enactments ;  but  being  by  their  wrongful  or  negligent  act 
deprived  of  its  benefits,  he  is  now  entitled  to  avail  himself 
of  this  common  law  remedy. 
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The  Lord  Chancellor : 
The  argument  which  has  been  addressed  to  your  Lord- 
ships relates  to  a  case  the  discussion  of  which  has  extended 
over  a  long  period  of  time,  and  has  involved  many  intri- 
cate questions.  But  the  case,  as  it  is  now  presented  to 
you,  was  decided  in  the  court  below  on  the  construction 
of  the  59  Geo.  8,  c.  31 ;  and  if  the  construction  then  put 
on  that  statute  is  correct,  and  is  one  which  you  ought 
to  adopt,  it  goes  to  the  decision  of  the  whole  matter. 
For  that  reason  it  was  thought  right,  as  a  matter  of  con- 
venience, to  call  on  the  counsel  to  argue  that  point  first. 
Upon  that  argument  I  propose  to  put  the  following  ques- 
tion to  the  Judges: — *^  Has  an  individual,  who  claims  to 
be  entitled  to  compensation  under  the  treaties  mentioned  in 
the  statute  of  59  Geo,  3,  c.  31,  or  one  of  them,  or  under  the 
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1861.         same  treaties,  or  one  of  them,  and  the  said  statute,  or  under 
Db^ds      ^^  statute,  any  other  and   what  remedy,   by  which  to 
«•  recover  such  compensation,  except  by  application  to  the 

commissioners,  and  by  appeal  from,  their  decision  to  the 
King  in  Council,  according  to  the  provisions  of  the  statute  ?" 
That  question  will  raise  the  point  whether  he  is  barred  by 
what  has  been  done  under  the  statute,  and  the  decunon  of 
that  point,  in  one  way,  may  save  the  necessity  of  discussing 
any  other  question. 

The  question  was  put,  and  agreed  to. 

The  Lord  Chief  Baron,  in  the  name  of  the  rest  of  the 
Judges,  required  time  to  answer  it,  which  was  granted. 

The  Lord  Chief  Baron : 

Your  Lordships  having  proposed  to  the  Judges  the  fol- 
lowing question  [his  Lordship  read  it,  and  then  said], 
I  have  to  report  to  your  Lordships  the  unanimous  opinion 
of  the  Judges  present,  that,  according  to  the  construction 
of  the  statute,  all  the  money  received  from  the  French 
Government,  by  virtue  of  the  treaties  or  conventions 
referred  to,  ought  to  be  applied  according  to  its  directions, 
and  that  the  suppliant  has  no  claim  except  under  the  8t»> 
tute,  and  in  the  mode  pointed  out  by  its  provisions. 

We  think  tliat  there  is  no  foundation  for  a  claim  unda: 
a  petition  of  right,  and  we  are  all  clearly  of  opinion  that 
the  statute  does  dispose  of  the  whole  fund,  and  direct  how 
it  is  to  be  applied. 

The  argument  for  the  suppliant  is,  that  it  disposes  only 
of  such  part  of  the  fund  as  would  be  sufficient  to  satisfy  all 
the  claimants  whose  names  were  on  the  register  before  the 
passing  of  the  Act,  leaving  the  surplus  in  the  hands  of  the 
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Crown,  liable  to  the  daims  of  those  British  subjects  which 
had  been  preferred  by  them  within  three  months,  according  to 
the  conventions ;  and  that  the  suppUant^s  claim,  though  not 
entered  in  the  register  before  the  Act,  was  preferred  within 
three  months  (two  facts  found  by  the  inquisition  to  be 
true).  If  such  was  the  construction  of  the  statute,  it 
would  be  necessary  to  consider  what  was  the  liability  of 
the  Sovereign  of  this  country  and  his  successors  if  the  Act 
had  not  passed.  But  we  are  all  satisfied  that  such  is  not 
the  construction  of  the  Act,  but  that  it  meant  to  provide 
for  the  application  of  the  whole  fund,  and  leave  no  part  to 
be  dealt  with  except  under  its  enactments.  Any  claimant, 
therefore,  upon  the  fund,  must,  in  our  opinion,  proceed 
according  to  the  provisions  of  the  statute,  and  has  no  other 
remedy. 

In  answering  the  question  proposed  by  your  Lordships, 
we  have  not  thought  it  necessary  to  state  our  reasons  in 
detail,  because  we  unanimously  concur  in  the  judgment 
pronounced  by  the  Court  of  Exchequer  Chamber,  and  in 
the  reasons  given  for  that  judgment. 


1851. 


Da  Bods 
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The  Lord  Chancellor : 
My  Lords,  the  question  in  this  case  being  simply  a  que^f 
tion  of  law,  that  is  to  say,  the  construction  of  the  statute 
referred  to  in  the  opinion  of  the  learned  Judges,  and  the 
learned  Judges  having  now  given  to  the  House  their 
opinion,  that,  by  the  true  construction  of  the  statute,  the 
only  remedy  which  persons  have  who  make  their  claim  for 
compensation  upon  the  footing  of  the  particular  treaties 
mentioned  in  the  statute,  is  according  to  the  provisions  aS 
that  statute,  the  whole  question  raised  by  the  writ  of  error 
before  your  Lordships  is  disposed  of  by  that  opinion.  The 
learned  Judges  have  stated  their  view  of  that  statute. 
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They  have  referred,  also,  to  the  judgment  of  the  Court  of 
Exchequer  Chamber,  in  which  the  reasons  upon  wfaidi  that 
oonstni^on  is  founded  are  contained  more  at  large.  Upoo 
such  a  question,  and  under  the  circumstances,  having  the 
unanimous  opinion  of  the  Judges,  it  does  not  appear  to  me 
that  anything  can  be  added  which  would  elucidate  die 
question  or  the  propriety  of  the  opinion  of  the  learned 
Judge^.  I  shall  therefore  recommend  to  your  Lorddiqis 
that,  in  this  case,  the  appeal  should  be  dismissed,  and  the 
judgment  below  be  affirmed. 

* 

Agreed  to. 

Judgment  for  the  defendant  in  error. 


1851. 

March  4, 10. 

Aug.  8. 


The  Proprietors  of  the  London  and  ' 
Blackwall  Railway  Company 

And 


Appellanisj 


The  Rev.  John  Letts 


Re^panderU. 


London 

Tithes. 

RaUwaif, 

Compensation, 

PraeHce, 

Costs, 


By  the  statute  37  Uen,  8,  c.  12,  the  inhabitants  of  certain  parishes  in 
the  city  of  London,  therein  mentioned,  are  to  pay  tithes  at  the  rate 
of  28.  9d.  in  the  pound  on  their  rent.  By  the  2  &  3  Viet,  e.  xcv. 
(the  BlackwaU  Railway  Act),  where  houses  in  any  of  these  paiishes 
(of  which  St,  Olave's,  Hart  Street,  is  one)  shall  be  taken  for  the 
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porpoMt  of  the  railway  after  the  occupiers  shall  have  quitted  their         1851. 
houses,  and  "  until  new  houses  or  other  buildings  shall  be  wected,   .      ""^^ 
and  occupied,  of  such  annual  rent  or  value,  that  the  tithes  of  such  Blackwali« 
new  houses  shall  be  equal  to  the  tithes  pa^rable  for  HA  houses      Railway 
quitted,  the  tithes,  or  payments  in  lieu  of  tithes,  payable  in  respect     Company 
of  the  houses  quitted  (according  to  the  last  assessments  thereof  to  John  Lstts. 
the  26th  Mareht  1839),  or  annual  sums  of  money  equal  to  the  lops 
in  tithes  which  the  rectors  may  sustain  by  the  taking  down  of  such 
houses,  shall  be  paid  and  payable  to  the  said  rectors,"  &c    The 
Company  removed  a  great  many  houses,  and  built  two  others, 
which  were  at  once  occupied : 

Held  (reversing  a  decree  of  Vice-Chancellor  Wiffram),  that  the 
object  of  the  Act  was  only  indemnity  to  the  clergy  i  that  therefore 
the  clergy  were  entitled  to  receive  only  what  they  would  have 
rieceived  if  the  Railway  Company  had  never  interfered  with  the 
premises ;  that  the  Company  was  liable  to  pay  in  respect  of  housss 
removed  (where  no  others  had  been  built  in  their  places)  such  sums 
as  were  actually  paid  to  the  rector,  whether  by  agreement  or 
otherwise,  up  to  the  25th  of  March,  1839;  that  the  amount 
before  then  agreed  upon  between  the  rector  and  the  occupant,  and 
paid  by  the  occupant,  constituted  the  "assessment"  within  the 
meaning  of  the  Act,  and  that  the  amount  of  compensation  must 
be  measured  thereby :  and  further,  that,  where  new  houses  had 
been  built  and  occupied,  the  Company  was  entitled  to  be  credited 
(in  reduction  of  its  general  liability  to  make  compensation  under 
the  Act)  with  the  sums  which  had  become  payable  in  respect  of 
such  new  houses,  and  not  merely  with  those  which  had  been  actu- 
ally received  therefrom. 

A  decree  directing  a  reference  to  the  Master  to  make  certain  calcula* 
tions  on  bases  laid  down  in  that  decree  was  made  in  1847.  The 
decree  was  not  then  appealed  against ;  the  inquiry  took  place  in  the 
Master's  office,  and  he  made  his  report,  which  the  defendants  in  the 
suit  excepted  to ;  these  exceptions  were  overruled,  and  the  report 
confirmed;  but  no  costs  were  given  on  either  side.  After  these 
proceedings  had  taken  place,  the  defendants  appealed  to  this  House 
against  the  decree  itself.  The  decree  was  reversed,  and  the  cause 
remitted,  with  directions ;  but  no  order  was  made  as  to  the  costs 
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1851.  incurred  in  the  eoiirt  below  between  the  date  of  the  deeree  and  of 

^-^r-'  the  appeal,  the  Court  below  being  left  to  deal  with  them  u  it 

Loudon  AND      n^igjmhi^fii. 

Railway  .-• — 

Company 

John  LsTTi^  This  was  an  appeal  against  a  decree  of  Vioe-ChanoeUor 

Wigram{a)^  pronounced  in  a  suit  for  compeiisati<Hi  for 
tithes  lost  by  the  Rev.  John  Letts,  the  rector  of  the  paridi 
of  St.  Olave,  Hart  Street,  in  the  city  of  London,  in  con- 
sequence of  the  demolition,  by  the  London  and  SlackwaU 
Railway  Company,  of  certain  houses  in  his  parish.  The 
tithes  were  claimed  as  payable  according  to  the  Act  of 
87  J7en.  8,  c.  12  (6),  entitled  <'  An  Act  for  Tithes  in  Lonr 
don^  and  the  compensation  for  the  loss  of  them  was  claimed 
under  the  BlackwaU  Railway  Act,  S  &  8  Vict,  c.  xcv. 
The  bill  set  forth  the  following  facts.    By  a  decree  made 

(a)  5  Hare,  605. 

{b)  The  third  section  enacted,  ''That  where  any  lease  ia  or  shall 
be  made  of  any  dwelling-house  or  houses,  shops,  warehouses,  ceDars, 
or  stables,  or  any  of  them,  by  fraud  or  covin,  reserving  less  rent  than 
hath  been  accustomed  or  is,  or  that  any  such  lease  shall  be  made 
without  any  rent  reserved  upon  the  same,  by  reason  of  any  fine  or 
intome  pdd  beforehand,  or  by  any  other  fraud  or  covin;  that  then  in 
evety  Si^ch  etoe  the  tenant  or  farmer,  tenants  or  fiumers  thereof 
Shan  pay,  for  his  or  their  tithes  of  the  same  after  the  rate  aforesaid, 
according  to  the  quality  of  such  rent  or  rents,  as  the  same  hooae  or 
houses,  shops,  warehouses,  cellars,  or  stables,  or  any  of  them,  w«e 
last  letten  for,  without  fraud  or  covin,  before  the  making  of  such 
lease."  The  fourth  section  declared,  "  That  every  owner  or  owners, 
inheritor  or  inheritors,  of  any  dwelling-house  or  houses,  shops,  wam- 
houses,  cellars,  or  stables,  or  any  of  them,  within  the  said  dly  and 
liberties,  inhabiting  or  occupying  the  same  himself  or  themselves, 
shall  pay  after  such  rate  or  tithes  as  is  above  said,  after  the  quantity 
of  such  yearly  rent  as  the  same  was  last  letten  for,  without  fraud  or 
oovin." 
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on  the  S4th  of  February^  1545,  by  the  then  Archbishop  of        i85i. 
Canterbury^  the  Lord  Chancellor  and  certain  other  per-  lon^^^,j„ 
sons,  appointed  by  the  Crown  and  enrolled  in  Chancery,  Blackwall 
and  which  was  declared  by  the  statute  87  Hen.  8,  c.  IS,     Goicpany 
to  have  the  authority  of  an  Act  erf  Parliament,  it  was  ^' 

ordered  that  the  citizens  of  London  should  pay  for  tithes 
at  the  rate  of  2s.  9d.  in  the  pound  on  their  rent 

The  S  &  8  Vict.  c.  xcv.,  reciting  previous  Acts  passed  for 
the  establishment  of  a  company  for  making  the  BlackwaU 
Railway,  and  for  giving  to  the  Company  the  necessary 
powers  to  take  land,  &c.,  proceeded  by  the  83rd  section  to 
make  provision  for  indemnifying  the  rectors  of  the  several 
parishes  therein  mentioned  (and  amongst  others  the  rector 
of  the  parish  of  St  Olavsj  Hart  Street)  against  such  loss 
as  might  otherwise  accrue  to  them  respectively  by  reason  of 
the  Company  taking  down  or  using,  under  the  powers  of 
the  BlackwaU  Railway  Acts,  any  houses  or  other  buildings 
in  any  of  the  said  parishes.  For  this  purpose  it  was 
enacted,  <<  That  after  the  occupier  or  occupiers  of  any  of 
the  houses  or  other  buildings  to  be  taken  down  for  the  pur- 
poses or  under  the  powers  of  the  said  recited  Acts,  within 
the  said  parishes,  or  any  or  either  of  them,  shall  have 
quitted  the  possession  thereof  in  pursuance  of  the  Acts,  or 
in  pursuance  of  any  notice  given  for  that  purpose,  under 
the  said  Acts,  and  in  the  mean  time,  and  until  new  houses 
or  other  buildings  shall  be  erected,  completed,  and  occu- 
pied, on  the  ground  which  shall  be  cleared,  under  any  of 
the  provisions  of  the  Acts,  within  any  of  the  said  parishes, 
of  such  an  annual  rent  or  value  that  the  tithes,  or  yearly 
sums  of  money  by  way  or  in  lieu  of  tithes,  for  the  time 
being  actually  payable  for  such  new  houses  or  other  bufld- 
ings,  shall  be  fully  equal  to  the  tithes,  or  yearly  sums  of 
money  by  way  or  in  lieu  of  tithes,  payable  for  the  houses 
or  other  buildings  so  for  the  time  being  quitted  by  the 
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1851.        occupiers  thereof,  as  aforesaid,  within  the  said  parishes,  th^ 
London  AND  ^^^^  ^^  yearly  sums  of  money,  or  customary  payments  ib 
Blackwall   lieu  of  tithes,  payable  in  respect  of  the  houses  cur  other 
Company     ^^Uclu^gs  within  any  of  the  said  parishes  which  shall  be  so 
«.  quitted  as  aforesaid   (according  to   the  last  assessments 

thereof  to  the  25th  day  of  March  then  last)  (c),  or  annual 
sums  of  money  equal  to  the  loss  in  tithes,  or  sums  d 
money  or  customary  payments  in  lieu  of  tithes,  which  the 
said  rectors  and  impropriators,  their  respective  succeason^ 
&c.,  may  sustain  by  the  want  of  occupiers  in  or  by  the 
taking  down  of  such  houses  or  other  buildings  respectivdy^ 
estimated  as  aforesaid,  shall  be  paid  and  payable  to  the  said 
several  rectors,  &c.,  out  of  the  moneys  to  be  applied  for  the 
purposes  of  the  Act,*^  on  the  four  usual  quarter-days ;  the 
first  payment  to  be  made  on«  such  of  the  quarter-days  as 
should  first  happen  after  the  occupier  of  any  such  house 
should  have  quitted  the  same ;  ^^  and  such  sums  of  money 
to  be  paid  and  made  good  as  aforesaid  shall  diminish  in 
proportion  to  the  tithes,  or  yearly  sums  of  money  by  way  or 
in  lieu  of  tithes,  which  shall  for  the  time  being  be  actually 
payable  for  new  houses  or  other  buildings  erected  and 
occupied  on  ground  which  shall  be  so  cleared  as  aforesaid.* 
The  bill  further  stated,  that  under  the  powers  of  the  rail- 
way Acts,  the  defendants  took  houses  and  premises  in  the 
parish  of  St.  Olavey  Hart  Street,  and  cleared  the  ground 
of  the  buildings  then  upon  it,  and  also  erected  two  new 
houses,  which  were  soon  afterwards  occupied,  and  likewise 
some  warehouses  attached  to  the  railway;  and  the  biU 
alleged  that  the  new  houses  and  other  buildings  so  erected 
were  not  of  such  an  annual  rent  or  value  that  the  tithes 
payable  for  the  same  were  equal  to  the  tithes  payable  for 
the  houses  which  had  been  taken  by  the  defendants  accord* 

(c)  The  Act  was  fassed  on  the  17th  of  August,  1839* 
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ing  to  the  last  assessment  thereof,  to  the  95th  of  Marchf        issi. 
18S99  but  on  the  contrary,  they  were  of  much  less  annual  London  and 
rent  or  value*    The  bill  then  stated,  that  before  the  passing  Blackwall 
of  the  2  &  8  Vict.  c.  xcv.,  the  annual  value  of  the  said  pre-     company 
mises  was  from  time  to  time  assessed  by  agreement  between  v* 

the  rector  and  the  occupiers  respectively ;  the  last  assess- 
ment, except  as  to  certain  specified  houses,  having  been 
made  in  the  time  of  Dr.  Butts  Owen,  the  plaintiflTs  prede- 
cessor, who,  however,  did  not  enforce  payment  of  the  full 
amount  of  tithes  in  all  cases,  but  remitted  to  the  several 
occupiers  (except  public  companies  or  public  offices)  parts 
of  such  tithes,  without,  however,  precluding  himself  in  any 
way  from  enforcing  in  future  payment  of  the  full  amount* 
The  plaintiff  received  from  each  occupier  the  same  amount 
that  had  been  paid  to  his  predecessor  until  any  change  of 
occupation  took  place,  and  upon  such  change  he  caused  a 
new  assessment  to  be  made  of  the  annual  value  of  the  pre- 
mises by  agreement  between  himself  and  the  new  occupier. 
On  the  defendants  taking  possession  of  the  land,  differences 
arose  between  the  plaintiff  and  the  defendants  as  to  the  sum 
payable  for  compensation  for  tithes,  the  defendants  insist^ 
ing  that  they  were  only  liable  to  pay  the  same  yearly  sums 
for  tithes  which  the  plaintiff  had  actually  received  from  the 
former  occupiers,  and  not  the  full  rate  of  2s.  9d.  in  the 
pound  on  the  annual  value  of  the  premises,  according  to 
the  last  assessment  thereof  to  the  ^th  of  March,  1 839.  An 
amended  bill  was  afterwards  filed,  in  which  the  particular 
instances  where  the  plaintiff  claimed  and  received  the  full 
amount  of  2s.  9d.  in  the  pound  were  set  forth.  The  bill 
prayed  that  the  defendants  might  be  declared  liable  in 
respect  of  all  the  houses  which  the  defendants  had  taken,  to 
pay  him  the  sum  of  2s.  9d.  in  the  pound  on  the  annual 
value  of  the  premises,  according  to  the  last  assessment 
thereof  to  the  25th  oi  March,  1839,  either  to  the  poor''8  rate 

2  K 
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1851.        or  by  agreement  as  aforesaid,  to  oommenoe  from  the  qufllv- 
""^^         day  preoedinir  the  time  when  the  premises  wete  taken,  mi 

LONDOlf  AND  J    r  o  r 

Blackwall  subject  to  deductions  in  respect  of  houses  left  standiigtM 
Company  °^^  houses  built,  and  for  a  reference  to  the  Hastier  to  lib 
V.  an  account,  and  for  further  directions  and  relief 

The  defendants  put  in  an  answer  to  the  origiiia]  Ul,  m 
to  the  amended  biU,  and  filed  a  cross  bill,  in  whidi,  amo^ 
other  things,  they  charged  that  annual  payments  had  bte 
received  by  the  rectors  of  St  OlaWj  Hart  Streetf  atanl 
below  2b.  9d.  in  the  pound  on  the  annual  value  tbeveoi 
that  the  premises  taken  had  been  the  subject  of  spdi 
agreement  between  the  rector  and  the  formor  oocnpier 
and  had  been  assessed  on  a  value  fixed  by  such  agreeoienl 
and  it  was  prayed  that  it  might  be  declared  that  the  reoh 
was  only  entitled  to  demand  in  respect  of  the  pmnia 
taken  under  the  powers  of  the  Railway  Acts,  tithes,  or  sua 
in  lieu  of  tithes,  after  such  rate,  and  upon  such  value  i 
might  have  been  agreed  upon  between  the  occupiers  of  ao 
houses  in  the  parish  and  the  rectors  of  the  pariah  and  tl 
respondent,  in  particular  or  after  such  rate,  and  upon'  mm 
value  as  the  several  premises  might,  in  the  terms  of  tl 
Act  of  the  2  &  S  Vict.  c.  xcv.,  have  been  assessed  to  theS6( 
of  March,  1889. 

The  rector  put  in  an  answer  to  this  cross  bill,  and  repi 
cations  were  filed  in  both  causes. 

The  original  and  cross  causes  came  on  for  hearing  befo 
Vice-Chancellor  Sir  J.  Wigram  on  the  ISth  of  Januwn 
1847,  and  on  the  SOth  of  that  month  his  Honour  made 
decree  (c),  by  which  it  was  declared  that,  subject  to  adedoi 
tion  thereafter  mentioned,  the  rector  was  entitled  to  tith 
after  the  rate  of  Ss.  9d.  in  the  pound  on  the  annual  valift 
of  houses  and  other  buildings  taken  by  the  defimdants,  J 
such  annual  values  had  been  agreed  on  between  the  recto 

(c)  5  Hare,  605—616. 
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for  the  time  being,  and  the  respective  occupiers  before  Lady        i85l. 

Day,  18S9;  and  a  reference  was  made  to  the  Master,  who  lqj,^^^,,© 

was  to  state  what  houses  had  been  taken,  and  their  annual  Blackwall 

values  according  to  the  last  agreements,  and  in  case  as  to     Company 

any  of  the  houses  no  such  agreement  should  be  proved,  ^. 

then  the  Master  was  to  take  the  annual  sum  last  collected 

by  way  of  tithe  thereon  as  representing  8s.  9d.  in  the  pound 

on  the  annual  value  thereof;  and  the  Master  was  to  take  an 

account  of  what  was  due,  having  regard  to  the  declaration 

and  inquiries  aforesaid.      The  Master  made  his  report, 

which  was  excepted  to ;  but  (save  as  to  certain  items  which 

did  not  at  all  involve  the  question  of  the  construction  of  the 

Act)  the  report  was,  on  the  17th  «/f%,  1848,  confirmed.  No 

costs  were  given.    The  present  appeal  was  brought  against 

the  decree  of  80th  Jcmuary^  1847)  and  against  the  order  of 

the  17th  Juljii  1848,  confirming  the  report  made  thereon. 

Mr.  P.  Wood  and  Mr.  Bigg^  for  the  appellants : 
The  statute  of  Hen.  8,  and  the  S  &  8  Vict.  c.  xcv.  must 
be  construed  together ;  and  so  construed,  it  is  dear  that 
the  Vice-Chancellor  was  wrong  in  directing  the  Master  to 
ascertain  the  value  of  the  premises  in  the  manner  and  for 
the  purpose  mentioned  in  the  decree.  Rent,  and  not  value^ 
is  the  criterion  by  which  the  tithe  is  to  be  settled :  The 
Minor  Canons  of  St  Paul  v.  Crickett  (d).  McDougaJiy. 
Furrier  (e)  shows  that  to  have  been  the  criterion  ordinarily 
adopted  in  cases  arising  on  the  statute  of  Hen.  8.  The 
compensation  for  loss  of  tithes  under  the  Blackwall  Rail- 
way Act  must  be  ascertained  in  the  same  way. 

Then  with  respect  to  the  compensation  granted  by  the 
Blackwall  Railway  Act,  8  Vict.  c.  xcv.,  it  is  clear  that  no 
more  than  an  indemnity  was  intended  to  be  given  to  the 

(d)  2  Ves.  jun.  563,  and  again         (e)  2  Dow.  &  01.  135. 
3  Eag.  &  Y.  866  ;  5  Price,  14. 
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1861.         rector  when  the  Legislature  fixed  the  rule  by  which  the 
London  compensation  for  loss  of  tithes  during  the  progress  of  the 

Blackwall  works  of  the  company  was  to  be  ascertained.  That  indem- 
Company  ^^^y  ^^  to  be  calculated  on  the  sums  which  the  rector  aeta- 
ta, ally  received  from  the  former  occupiers,  whether  they  were 
received  under  agreement  between  himself  and  those  occu- 
piers before  the  S5th  of  Marchy  1839)  or  without  such 
agreement.  The  compensation  cannot  be  calculated  in  one 
instance  on  the  value  of  the  houses,  and  in  the  other  upon 
the  assessment  of  them  made  for  the  poor's  rate ;  for  that 
would  be  to  give  two  varying  modes  of  calculation,  and 
would  afford  the  rector  more  than  an  indemnity. 

The  Vice-Chancellor  was  wrong  in  the  construction  he 
put  upon  the  phrase  **  according  to  the  last  assessment^ 
That  word  assessment  does  not  mean  the  sum  agreed  upon 
by  the  rector  and  the  proprietor  to  be  the  value  of  the  pre- 
mises ;  but  the  sum  which  the  rector  actually  received  or 
levied  for  tithes.  Such  is  clearly  the  meaning  in  all  the 
statutes  relating  to  the  poor,  and  such  is  the  meaning  given 
to  the  word  in  Johnsons  Dictionary.  Putting  this  well- 
established  construction  upon  the  word,  it  follows  that  the 
sum  actually  received  by  the  rector  up  to  Marchy  18S9,  is 
that  alone  for  the  loss  of  which  he  is  to  be  indemnified. 

Then  again,  certain  new  houses  have  been  built  by  the 
appellants,  and  have  been  occupied.  The  Master  has  only 
taken  into  his  calculations  the  tithe  actually  received  from 
those  houses,  whereas  he  ought  to  have  taken  the  sums 
which,  according  to  the  rent  of  those  houses,  were  l^ally 
payable  on  account  of  them ;  for  otherwise  the  rector  and 
the  occupier  might,  by  arrangement  between  themselves, 
throw  a  larger  liability  on  the  company,  which  is  by  the 
terms  of  the  Act  discharged  from  liability  to  make  compen- 
sation as  soon  as  the  new  houses  are  occupied. 
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The  Attorney-General  (Sir  J.  RomiUy)  and    Mr.         1851. 
^peed,  for  the  respondent :  Lon^and 

The  statute  S7  Hen.  8,  c.  12,  gives  the  rector  a  title  Blackwall 
to  receive  a  fixed  sum  on  the  rent  of  premises  within  his     Company 

parish.     That  right  cannot  be  affected  by  his  receiving  v* 

i.  .  •  J  .•    1        •  X  1       John  Lvrrs. 

from  certain  occupiers,  under  particular  circumstances,  less 

than  he  is  entitled  to  demand.  The  provision,  that  not- 
withstanding any  lease  or  any  fine,  he  is  to  receive  tithe  on 
what  the  premises  were  ^^  last  letten  for,'^  is  intended  to  pro- 
tect him  against  a  diminution  of  his  legally  settled  income 
in  whatever  way  occasioned. 

It  may  be  admitted  that  the  Act  of  3  Vict,  c.  xcv.  was 
intended,  so  far  as  the  clause  for  giving  compensation 
during  the  progress  of  the  works  (the  38rd)  is  concerned, 
to  be  an  Act  for  indemnifying  the  rector;  in  the  same 
manner  the  Tithe  Commutation  Act  (6  &  7  Wm,  4, 
c  71)  was  intended  to  be  an  Act  of  indemnity;  but 
then  it  was  to  be  an  indemnity  against  injury  to  legal 
rights.  This  Railway  Act  must  likewise  be  so  construed ; 
and  is  not  to  be  limited  to  the  sums  which,  for  reasons  of 
charity  or  for  purposes  of  good-will,  the  respondent  had 
thought  fit  to  accept  in  lieu  of  his  legal  demands.  Sup- 
pose, because  of  the  poverty  of  a  particular  occupier,  he 
took  no  tithe  at  all,  that  would  not  be  a  bar  to  his  after- 
wards demanding  tithe,  should  the  occupier  become  capa- 
ble of  paying,  or  should  another  occupier  succeed  to  the 
house.  The  Vice-Chancellor  was,  therefore,  right  in  direct- 
ing that  where  there  had  been  an  agreement  with  the  former 
occupier,  the  appellants  should  pay  at  the  rate  of  2s.  9d.  in 
the  pound  on  the  annual  value  of  the  houses  thus  pre- 
viously agreed  upon,  and  then  taken  under  the  Rail  way  Acts 
and  used  for  the  purposes  of  the  railway ;  for  the  annual 
value  was  the  true   test  of  the  amount  of  legal  liability, 
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1851.        which  alone  is  a  matter  for  consideration  under  the  statute. 
London  AND  ^^^  Vice-Chancellor  was  also  right  in  directing,  that  where 
Blackwall  there  had  been  no  airreement,  the  Master  should  take  the 
Company     ^^  ^^°^  collected  by  way  of  tithe  as  representing  2s.  9d.  in 
*•  the  pound  on  the  annual  value.     Where  an  agreement 

*  existed,  it  gave  the  basis  of  the  calculation  on  which  the 
statutory  liability  attached ;  where  none  existed,  the  money 
actually  received  supplied  the  only  means  of  calculation. 
The  compensation  is  to  be  paid  for  what  the  rector  has 
lost  in  point  of  law,  and  the  annual  value  of  the  premises 
taken  shows  that  loss  in  the  only  complete  and  satisfactory 
manner.  Though  in  the  statute  of  Hen.  8  the  word 
^*  rent,*^  and  not  ^*  value,^  is  used,  still  that  word  has  been 
construed  to  be  not  merely  <' reserved,'^  but  ^*  estimated^ 
rent :  Grant  v.  Cannon  (/),  and  Antrobua  v.  The  Eae^ 
India  Company  {g).  In  the  latter  of  these  cases,  the 
Master  of  the  Rolls,  commenting  on  the  former,  where  the 
same  question  had  been  raised,  said  (A) :  ^^  I  do  not  under> 
stand  the  Court  to  mean  that,  where  there  is  a  yearly  rent, 
recourse  should  be  had  to  the  value ;  but  the  meaning  is, 
that  the  defendant  is  to  account  according  to  the  rent,  if 
there  is  rent,  and  according  to  the  value,  if  there  is  no  rent 
The  Court  understands  the  true  construction  of  the  statute 
to  be,  that  the  word  ^  rent '  may  bear  the  double  sense  of 
^  reserved  ^  and  ^  estimated '  rent.^'  The  rule  thus  laid  down 
was  acted  on  in  Vivian  v.  Cochrane  (i),  where  the  value  at 
buildings  being  much  increased,  on  a  new  lease,  the  tithe 
was  held  to  be  payable  not  on  the  mere  rent  reserved  by  the 
lease,  but  on  the  full  annual  value.  Those  cases,  no  doubt, 
related  to  the  construction  of  the  statute  of  Hen.  8 ;  but 
that  circumstance  does  not  affect  their  value  as  authorities 

(/)  lEag.  &Y.  582.  (h)    2   Eag.   &   Y.   650;    13 

(g)    2   Eag.   &  Y.    544;     13       Ve8.  23. 
Ves.  9.  (0  4  Hare,  167. 
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here,  for  the  Railway  Act  is  to  be  construed  as  if  forming         1851. 
part  of  that  statute.   Besides  which,  if  there  can  be  a  doubt  lojj^^^jh, 
as  to  the  construction  of  the  Railway  Act,  which  gives  the  Blackwall 

n.ATT  ^VAV 

rector  an  indemnity,  then  the  House  must  apply  to  its  con-     Company 
struction  the  principle  of  law  that  Acts  obtained  by  parties  v« 

for  their  own  advantage  must  be  construed  most  strongly 
against  themselves :  Glamorganshire  Canal  Company  v. 
JBlakemore  (j  ). 

The  decree  is  right  in  directing  the  Master  to  take  the 
money  actually  received  for  the  newly-built  houses  as  the 
amount  which  he  is  to  set  off  against  the  general  liability  of 
the  company  to  make  compensation.  The  rector  can  have 
no  interest  in  making  an  arrangement  with  the  occupiers  of 
these  houses  injurious  to  the  appellants.  It  is  entirely 
indifferent  to  him  whether  he  receives  his  tithe  from  the 
occupiers  or  a  compensation  for  it  from  the  appellants. 
Indeed  his  interest  is  to  diminish  the  amount  of  compensa- 
tion, which  is  merely  temporary,  and  to  make  the  amount 
of  permanent  tithe  charge  as  large  as  possible. 

Mr.  P.  Wood^  in  reply  : 

The  Vice-Chancellor  was  wrong  in  taking  2s.  9d.  in  the 
pound  as  a  fixed  sum  payable  on  all  titheable  property  in 
the  parish,  and  then  directing  the  value  of  the  houses  to 
be  ascertained,  and  applying  that  fixed  sum  to  such  value, 
for  value  is  not  by  the  statute  made  the  criterion  in  such  a 
case.  Rent  alone  is  mentioned  in  the  statute.  The  rent 
paid,  or  that  which  the  rector  and  occupier  have  agreed  to 
assume  as  the  rent,  must  be  taken ;  and  so  taken,  the  obser- 
vation in  AntrobtM  v.  The  EasUIndia  Company  Qc)  is  not 
unfavourable  to  the  appellants,  for  the  rent  paid  and  the 
rent  '<  reserved  "  must  be  treated  as  the  same  thing,  and  the 
rent  agreed  on  between  the  rector  and  the  occupiers  answers 

0)  1  Clark  &  Fm.  262.  (Jb)  2Eag.&Y.560;  13  Vet.  23. 
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1851.         the  description  of  the  ^^  estimated  ^  rent*    The  authority  of 

London  AND  ^^^  ^^*^^  ^^  Vivian  v.  Cochrane  {I)  may  be  doubted. 
Blackwall 

Company  '^'^^  Lord  Chancellor: 

9.  This  case,  ray  Lords,  is  before  the  House  by  way  of 

Auflust  8  *PP^  against  a  decree  pronounced  by  the  late  Vice-Chan- 
cellor  Sir  James  Wigram^  in  a  cause  in  which  the  Rev. 
John  Letta^  the  rector  of  the  parish  of  St,  Olave,  Hart 
Street^  City^  was  the  plaintiff,  and  the  proprietors  of  the 
Blackwall  Railway  the  defendants.  The  plaintiff  by  this 
suit  seeks  to  obtain  a  decree  for  the  payment  of  a  sum  of 
money,  by  way  of  compensation  in  lieu  of  tithes,  under  the 
provisions  of  the  Act  2  &  S  Vict.  c.  xcv.,  intituled  **  An 
Act  for  extending  the  Line  of  Railway  between  London 
and  Blackfoall  called  the  ^  Commercial  Rail  way  y*"  and  for 
amending  the  Acts  relating  thereto.""  By  that  Act  a  com- 
pany, which  had  been  incorporated  by  the  6  &  7  Wm,  4, 
c.  cxxiii.,  was  authorized  to  construct  a  railway  from  cer- 
tain parts  of  the  city  of  London  to  BtacktoaU.  In  the 
83rd  section  of  the  Act  2  &  3  Vict,  c.  xcv.  a  provision  was 
contained  for  indemnifying  the  clergy  in  the  parishes  in  the 
city  of  London  through  which  the  intended  railway  was 
proposed  to  pass  for  the  loss  of  the  money  payments  in 
lieu  of  tithes,  which  they  would  sustain  by  the  removal  of 
buildings  by  the  railway  company.  Two  questions  arose  for 
decision  in  the  suit ;  the  one  whether  the  rector  was  entitled  to 
a  decree  for  the  payment  of  £s.  9d.  in  the  pound  upon  the 
annual  value  or  rent  of  the  premises  which  the  company  had 
removed  under  the  authority  of  the  Railway  Act,  during  the 
period  the  ground  remained  vacant,  and  therefore  not  liable 
to  assessment  in  respect  of  tithes;  or  whether  the  rec- 
tor's right  during  that  period  was  limited  to  a  payment 

(0  4  Hare,  167. 
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according  to  the  rate  which  had  been  paid  for  the  quarter         1851. 

ending  at  Lady  Day,  1889,  by  the  occupiers  of  the  premises  London  and 

which  had  been  removed.     Secondly,  whether  the  liability  Blackwall 

of  the  company  in  respect  of  the  premises  which  had  been  Company 

removed  was  continued  until  any  newly-erected  or  substi-   ,       ^« 

John  Lbtxs 
tuted  premises  should  become  productive  to  the  rector,  or 

only  during  the  time  the  ground  from  which  the  premises 
had  been  removed  and  the  newly-substituted  premises 
should  not  be  liable  to  assessment.  Upon  the  first  point, 
the  decree  of  the  Vice-Chancellor,  in  all  cases  where  there 
had  been  no  agreement  as  to  the  amount  of  rent  between 
the  rector  and  the  occupier  relative  to  the  rate  to  be 
imposed,  or  to  the  rent  or  value  of  the  premises,  subjected 
the  company  to  a  liability  after  the  same  rate  as  the  occu- 
piers of  the  removed  premises  had  paid  during  the  quarter 
ending  Lady  Day,  1839 ;  but  where  the  payment  up  to 
Lady  Day,  1839,  had  been  regulated  by  agreement  between 
the  rector  and  the  occupier,  the  decree  directed  that  the 
company  should  be  charged  by  a  rate  of  2s.  9d.  in  the 
pound  upon  the  agreed  value  or  rent  of  the  premises. 
Upon  the  second  point,  the  decree  directed  the  company 
to  be  charged  after  the  rate  before  mentioned,  subject  to  a 
credit  or  deduction  of  so  much  money  as  the  rector  should 
actually  have  received  in  respect  of  any  newly-erected  pre- 
mises. Against  this  decree  the  company  appealed ;  and 
the  questions  to  be  decided  by  your  Lordships  de])end 
upon  the  construction  of  the  33rd  section  of  the  Act 
2  &  3  Vict.  c.  xcv.  Among  the  parishes  through  which  the 
appellants  were  authorized  to  construct  their  railway  was 
the  parish  of  St*  Olave,  Hart  Street^  and  for  that  pur- 
pose they  were  authorized  to  remove  such  buildings  as 
should  be  necessary.  The  removal  of  those  buildings 
would  necessarily  diminish  the  income  of  the  rectors  of  the 
several  parishes,   and  therefore   the  33rd   section  of  the 
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1851.        Railway  Act  was  enacted  to  iDdemniiy  them  in  rcBpett  of 

w     ^^"*^     _  such  diminution. 
London  AND  °"*'"  "***•*"""*'"• 

Blackwall       Before  submitting  to   your  Lordships   what  aeems  tB 
Company     ^^  ^^  ^  ^^^  correct  construction  of  that  section,  it  mi^ 
«.  be  convenient  that   I   should    state   the  facts  to  wfaidi 

that  construction  is  to  be  applied.  Your  LfOrdsbips  are 
aware  that  in  the  city  of  London,  in  lieu  of  tithes,  the 
incumbents  of  the  several  parishes,  by  virtue  of  a  decree 
made  under  the  authority  of  the  statute  87  Hen.  8,  c.  1% 
are  entitled  to  a  money  payment  after  the  rate  of  IBs.  9d.  in 
the  pound  upon  the  houses  and  buildings  within  their 
respective  parishes.  The  decree  is  dated  the  S4th  Febrmanff 
1545,  in  the  87th  year  of  the  reign  of  King  Henry  8. 
In  the  course  of  various  judicial  proceedings  it  has  appeared 
that  the  decree  was  very  partially  acted  upon  until  within 
a  very  recent  period.  The  payments  up  to  that  time  were 
made  according  to  agreement  between  the  occu[H^r8  and 
incumbents  of  their  respective  parishes,  fluctuating  between 
6d.  and  Is.  in  the  pound  upon  stipulated  amounts*  Your 
Lordships  may  also  perhaps  be  aware  that  no  questions 
ever  came  before  courts  of  justice  upon  which  such  uncertain 
and  contradictory  evidence  is  given  as  upon  the  value  of 
houses  in  the  city  of  London.  When  the  proposed  indem* 
nity  was  to  be  provided  for,  it  was  therefore  to  be  expected 
that  the  parties  interested  would  be  desirous  of  adcqiting 
some  rule  or  test  by  which  a  proper  amount  of  indonnity 
could  be  ascertained  or  regulated,  without  resorting  to  any 
disputable,  and  possibly  litigious,  course  of  ascertaining,  in 
each  instance,  upon  what  amount  and  after  what  rule  the 
compensation  would  be  assessed.  In  the  parish  of  SL 
Olavey  Hart  Streety  the  money  payments  in  lieu  of  tithes 
during  the  incumbency  of  the  former  rector  had  been  regu- 
lated by  agreement.  The  present  rector  continued  to  col- 
lect after  the  same  rate  as  his  predecessor  had  done,  until  a 
change  took  place  in  the  occupation,   and  upon  such  a 


CASES  IN  THE  HOUSE  OF  LORDS.  485 

change  he  came  to  an  agreement  with  the  new  occupier  as         1851. 
to  the  amount  upon  which  the  assessment  should  be  made»  London  and 
and  then  took  Ss.  in  the  pound  upon  the  agreed  sum,  Blackwall 
except  where  the  occupation  was  by  a  public  company,  and      Company 

of  such  company  he  claimed  the  full  its.  9d.  upon  the   .       ^* 

:,  John  Litts. 

agreed  rent. 

In  considering  what  is  the  correct  construction  of  the  sec- 
tion in  question,  the  object  of  the  enactment  should  be  borne 
in  mind ;  and  that  object  was,  to  give  indemnity,  and  indem- 
nity only,  to  the  incumbents  of  the  different  parishes ;  and 
that  purpose  would  be  accomplished  by  the  company  pay- 
ing to  the  clergy  just  as  much  as  the  clergy  would  have 
received  if  the  railway  company  had  never  interfered  with 
the  premises,  which  the  company  in  fact  did  remove.  It 
may  also  be  observed,  considering  the  class  of  buildings  in 
the  part  of  the  parish  through  which  the  railway  was  pro- 
posed to  pass,  that  any  new  buildings  which  should  be  erected 
by  the  company  would  probably  be  of  a  superior  descrip- 
tion, and  of  a  much  higher  annual  value  than  the  build- 
ings which  were  to  be  removed,  and  that  the  permanent 
effect  of  the  execution  of  the  company's  works  would 
therefore  be  materially  to  increase  the  income  of  the  clergy- 
man. It  was,  however,  certain  that  after  the  then  existing 
buildings  should  be  removed,  there  would  be  an  interval 
during  which  there  would  be  an  interruption  in  or  a  sus- 
pension of  such  income.  There  can  be  no  doubt  that  the 
section  in  question  was  intended  to  embody  and  express  an 
agreement  come  to  among  the  parties,  and  sanctioned  by 
the  bishops  and  by  Parliament ;  and  the  substance  of  that 
agreement  seems  to  be,  that,  after  the  occupier  of  the  pre- 
mises to  be  removed  should  have  quitted  possession,  the 
yearly  sums  of  money  in  lieu  of  tithes  payable  in  respect  of 
such  premises,  according  to  the  last  assessment  thereof  to 
the  25th  Marchy  1889,  equal  to  the  loss  which  the  clergy 
might  sustain  by  the  want  of  the  occupiers,  estimated  as 
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185].         aforesaid,  should  be  paid  to  the  clergy  by  the  company,  tt 

London  AND  ^^^  times   therein  mentioned.     The  language   thus  med 

Blackwall   prima  facie  imports  that  the  sums  for  which  the  dergj 

Company     ^^^  entitled  to  be  indemnified  were  those  sums  whid^ 

9.  according  to  the  assessment  to  the  25th  March^  1889  (the 

John  Lktts 

last  quarter  of  the  previous  tithe  year),  would  have  been 

receivable  by  them  during  the  interval  of  the  removal  of 
the  old  buildings  and  the  construction  of  the  new  buildiiigs 
which  would  be  liable  to  tithes.     Plain,  however,  as  these 
words  appear  to  be,  the  whole  dispute  is  as  to  their  mean- 
ing.    It  occurs  to  me,  that  proof  that  certain  sums  bad 
been  demanded  by  the  clergy,  and  paid  by  the  occupien, 
would,  within  the  meaning  of  the  Act,  have  concTusively 
proved  what  had  been  the  assessment  of  the  occupiers  so 
paying  to  the  25th  Marchy  1839 ;  and  upon  these  facts 
there  does  not  appear  to  have  been  any  dispute  or  uncer- 
tainty ;  but  the  question  raised  is,  what  was  meant  by  the 
word  "  assessments  **"*  in  the  sentence  which  expresses  that 
yearly  sums  of  money,  payable  according  to  the  last  assess- 
ments thereof  to  the  25th  March^  1839,  equal  to  the  loss 
which  the  clergy  might  sustain  by  the  want  of  occupiers  of 
the  buildings  taken  down,  estimated  as  aforesaid,  should  be 
paid  by  the  company.      The  respondent,  the  rector,  has 
claimed  to  be  entitled  to  be  paid  2$.  9d.  in  the  pound  upon 
the  alleged  annual  value  of  all  the  premises  removed  by  the 
company  during  the  period  of  the  ground  being  unoccu- 
pied.     The  appellants,  on  the  other  hand,  contend  that 
they  are  liable  only  to  pay  such  sums  as  the  occupiers  of 
the  premises  removed  would  have  paid  during  the  interval 
referred  to,  according  to  the  assessment  of  the  25th  Mard^ 
1839,   if  their  occupation   had   not   ceased.     The  decree 
appealed  against  decided,  as  I  have  before  stated,  that  in 
all  cases  where  it  could  be  proved  that  the  amount  of  rent 
had  been  agreed  upon,  the  rector  was  entitled  to  receive 
2s.  9d.  in  the  pound  assessed  upon  such  agreed  rent  or 
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value ;   but  that  in  respect  of  other  premises  where  no         1851. 
agreement  could  be  proved  as  to  the  rent  or  value,  the  London  and 
company  was  liable  to  pay  only  after  the  rate  which  had  Blackwall 
been  paid  to  the  £5th  March,  18S9-     I  cannot  advise  your     cIompant 

Lordships  to  adopt  that  construction  of  the  Act.  The  Vice-   ,       ^' 

John  LBirrfl 

Chancellor  held  that  the  word  ^^  assessment "  did  not  refer 
to  the  assessment  for  the  poor-rate ;  in  which  I  think  he 
was  clearly  right.  The  amount  of  rent  attached  to  any 
premises  liable  to  be  rated  to  the  poor  did  not  constitute  the 
assessment ;  but  the  sum  charged  in  respect  of  such  amount 
or  value  constituted  the  assessment,  and  that  assessment,  it 
is  quite  clear,  could  not  form  the  basis  of  compensation  for 
loss  of  tithes. 

The  learned  Judge^s  course  of  reasoning  appears  to  have 
been,  that  where  a  sum  was  paid  in  respect  of  tithes  to  the 
9&\hMaTchy  1839>  without  proof  of  any  prior  agreement,  the 
amount  so  paid  ought  to  be  taken  as  the  assessment  referred 
to  in  the  Act  of  Parliament,  tdthough  that  sum  was  less 
than  Ss.  9d.  in  the  pound  upon  the  admitted  amount  of  the 
rent  or  value ;  but  Avhere  there  had  been  any  agreement  as  to 
the  amount  of  rent  or  value,  though  the  rector  had  taken  2s. 
in  the  pound  upon  that  amount,  he  (the  Vice-Chancellor) 
should  not  hold  payment  after  such  rate  to  be  proof  of  an 
assessment,  but  should  hold  the  receipt  of  Ss.  in  the  pound 
by  the  rector,  instead  of  2s.  9d.,  to  be  merely  a  voluntary 
remission  or  reduction,  and  that  the  amount  of  the  rent 
being  agreed,  the  law  made  the  assessment  at  2s.  9d.  The 
reasoning  for  this  conclusion  seems  to  me  vague  and  unsatis- 
factory, and  the  conclusion  wrong.  The  parties  must 
have  acted  upon  the  assumption,  when  the  Act  passed  in 
the  summer  of  1839,  that  there  had  been  in  fact  some 
arrangement  throughout  the  parish  by  which  the  amount 
of  tithes  to  be  paid  to  the  25th  March  preceding  had  been 
understood,  agreed,  and  settled,  and  such  arrangement,  by 
consent,  was  denominated  an  assessment ;  and  as  it  would 


John  Lbttb. 


— .     '  M    -  ' 
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1851.        be  proved  by  actual  payment,  it  constituted  a  definite  and 

,      ^'^^         certain  test,  excluding  the  necessity  of  inquirinir  as  to  tBe 
London  AND  .  /  i  © 

Blaokwall  value  of  the  premises,  the  amount  agreed  to  be  received^  or 
Company     ^7  other  fact  than  the  actual  payment  and  receipt.     Bitf, 
V.  according  to  the  argument  of  the  respondent,  when  the  Act 

passed,  he  agreed  to  be  compensated  by  an  asaeasment  t0 
the  26th  Marchy  ISSQ*  when  he  knew  no  such 
had  been  made*  The  company  could  not  object  to 
bound  to  pay  compensation  for  loss  arising  from  die 
removal  of  occupiers,  after  the  rate  which  those  oocupiHS 
had  actually  paid  during  their  occupation;  but  if  titt 
rector  had  insisted  that  that  was  not  a  just  rule  of  coaipeB- 
sation,  because  those  payments  had  been  reduced  by  indot 
genoe  and  consent  below  what  he  was  entitled  by  law  to 
receive,  I  have  no  doubt  that  some  distinct  enactmeBt 
would  have  been  adopted  to  preclude  the  possibility  of  ifis- 
pute  as  to  the  rent  or  value  of  every  house  in  the  paridk 
The  fact  was  apparent,  that  the  rector  had  never,  to  the  SSck 
of  Marehy  18399  received  Ss.  9d.  in  the  pound  troat  moj 
of  the  occupiers  except  corporations  and  public  oompaniei^ 
and  there  was  no  reason  to  believe  that  he  would  have 
received  after  that  rate  during  the  period  tot  which  oooh 
pensation  was  to  be  made,  if  the  occupation  had  remained 
undisturbed  by  the  company;  and  as  I  infer  frcxn  the 
terms  of  the  statute,  that  it  was  the  object  of  the  IjtpsiBr 
ture  to  give  indemnity  to  the  clergy,  and  no  more,  a  con- 
struction  of  the  section  which  would  subject  the  company 
to  the  payment  of  a  greater  amount  than  the  rector  would 
have  received  if  the  company  had  never  existed,  does  not 
appear  to  me  to  be  consistent  with  that  purpose.  In  cidar 
to  carry  the  intention  into  effect,  the  measure  of  indemnity 
refers  to  a  test  which  seems  well  adapted  to  the  purpose; 
that  test  being  the  rate  and  computation  which  had  beoi 
adopted  by  the  rector  and  the  tithe-payer  previous  to  the 
establishment  of  the  company,  and  which  there  was  no 
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reason  to  suppose  would  have  varied  during  the  interval        1851. 
for  which  compensation  would  have  to  be  computed.    The  i^ndon  and 
Act  has   denominated    that    test    and    computation  the  Blackwall 
« assessment,^'    and    the    question   is,    whether  anything     Company 
existed  to  which  the  word  ^^  assessment  ^  can  properly  be  v. 

referred.  I  think  there  did,  and  that  the  amount  claimed 
by  the  rector,  and  paid  by  the  occupier,  to  the  S5th  of 
March,  18S9,  constituted  the  assessment  intended  by  the 
Act.  Compensation  according  to  that  test  would,  I  think, 
not  only  be  a  just  rule,  but  the  only  just  rule,  and  was  at 
the  same  time  the  best  calculated  to  accomplish  that  object 
which  all  the  parties,  when  before  Parliament,  would  pro- 
fess to  desire,  viz.,  to  exclude  uncertainty  and  litigation ; 
and  for  these  reasons  the  decree,  I  think,  is  not  warranted 
by  the  statute,  and  gives  to  the  rector  more  than  anindem* 
nity,  as  it  gives  2s.  9d.  in  the  pound,  when,  if  the  com- 
pany had  not  existed,  it  is  dear  the  rector  would  only  have 
received  Ss.  in  the  pound,  or  even  less ;  and  it  gives  Ss.  9d. 
in  the  pound  upon  amounts  larger  than  the  rate  would  have 
been  calculated  upon  if  the  occupation  had  continued  undis- 
turbed. Having  come  to  the  conclusion  that  the  learned 
Vioe-Chancellor  has  not  put  a  correct  construction  upon 
the  section  in  question,  I  recommend  your  Lordships  to 
reverse  the  decree  founded  upon  such  erroneous  construc- 
tion, and  that  the  cause  be  remitted,  with  a  direction  in 
conformity  with  the  construction  of  the  statute  which  I 
have  presumed  to  submit  to  the  House. 

The  decree  appears  to  be  erroneous  also  in  this  respect. 
The  company  was  to  continue  liable  to  indemnify  the  rector 
in  respect  of  the  buildings  removed  until  other  buildings  upon 
the  same  site  should  be  constructed  and  become  liable  for 
tithe-rent,  when  the  liability  of  the  company  was  to  cease  in 
proportion  to  the  sums  which  would  become  payable  to  the 
rector  by  the  construction  of  such  new  buildings.  The  decree 
directs  the  amount  payable  by  the  company  to  be  credited 
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« 

1851.         only  with   the  sums  actually   received  by  the  rector  id 

-      """^         respect  of  such  newly-constructed  buildings,  and  does  not 

Blackwall  direct,  as  it  ought  to  have  done,  that  the  company  should 

Company     ^  credited  with  the  sums  which  have  become  payable  in 

V.  respect  of  such  premises.     I  think  the  decree  should  be 

OHN    ETTs.  jgyg^ggj  ju  ^[jjg  respect ;  and  while  the  company  sbonU 

be  charged  for  the  interval  during  which  compensation  is 
payable,  according  to  the  payments  by  the  respective  occu- 
piers to  the  25th  Marchj  1839^  credit  should  be  allowed  to 
the  company  for  such  tithe-rent  as  should  have  become 
payable  in  respect  of  the  new  buildings.  I  have  the  autho- 
rity of  Lord  Brottghaniy  who  heard  this  case  argued,  but 
who  cannot  now  be  present  to  state  his  opinion,  that  be 
entirely  concurs  with  the  recommendation  I  have  submitted 
for  the  adoption  of  the  House. 

Decree  or  order  of  the  Court  below  reversed,  and  case 
remitted,  with  directions. 

Mr.  Speed  inquired  whether  the  costs  incurred  in  the 
Master*s  office  after  the  decree,  ought  not  to  be  paid  by  the 
appellants.  The  decree  was  pronounced  in  1847;  the 
appellants  had  allowed  the  inquiry  directed  by  that  decree 
to  go  on,  although,  as  it  now  appeared,  they  intended  to 
ap))eal  against  that  decree.  Accounts  had  been  taken,  and 
likewise  exceptions,  to  the  Master'*s  report,  and  the  appeal 
against  the  original  decree  was  not  brought  till  1849. 

The  Lord  Chancellor  thought  that  there  was  no  ground 
for  calling  on  the  appellants  to  pay  costs  under  a  decree 
which  was  now  declared  to  be  erroneous ;  but  whether  they 
might  be  entitled  to  receive  them  under  the  circumstances 
now  stated,  was  a  different  matter. 

The  Solwitor-General  {m)  (Sir  W.  P.  Wood)  suggested 
that  no  order  should  be  made  as  to  these  costs.  The  original 
decree  of  the  Vice-Chancellor  gave  no  costs  on  either  side, 


(m)  Mr.  Page  Wood  was  appointed  Solicitor- General  in  the 
tion  after  Hilary  Term,  1851,  and  was  shortly  afterwards  knighted. 
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bis  Honour  being  of  opinion  that  there  was  sufficient  doubt         issi. 
as  to  the  construction  of  the  Railway  Act  to  justify  the  London  aod 
ccHnpany  in   bringing  the  case  before  the  Court.     He  Blackwall 
submitted  that  part  of  the  order  of  the  House,  in  remitting     Company 
the  case,  should  direct  that  these  costs  should  be  reserved,  ^' 

which  would  leave  them  in  the  discretion  of  the  Court 
below. 

The  Lord  Chancellor, — I  think  that  would  be,  under 
the  peculiar  circumstances  of  this  cas^  the  most  correct 
course  to  pursue. 

The  following  order  was  afterwards  entered  on  the  Jour^ 
nals: — 

Ordered, — ^That  the  said  decree  and  order  in  the  said 
petition  and  appeal  complained  of  be^  and  the  same  are 
hereby  reversed.  And  it  is  hereby  declared,  that,  according 
to  the  true  intent  and  meaning  of  the  S  &  8  Vict.  c.  xcv., 
the  last  assessments  to  the  S5th  day  of  March  then  last, 
therein  mentioned,  were  the  payments  made  to  the  said 
rector  in  lieu  of  tithes  for  a  period  up  to  and  ending  on  the 
said  S5th  day  of  March,  therein  mentioned ;  and  that  id 
taking  the  accounts  between  the  appellants  and  the  respoiH 
dent,  the  appellants  should  be  credited  with  all  sums  paid 
by  them  to  the  respondent  for  tithes,  and  also  with  all 
sums  of  money  in  lieu  of  tithes,  which  have  become  payable 
to  the  respondent,  by  any  person  or  persons,  other  than  the 
appellants,  in  respect  of  the  premises  which  may  have  been 
taken  by  the  said  appellants  under  the  powers  and  author!-^ 
ties  of  the  said  Acts :  and  it  is  further  ordered,  that  with 
this  declaration  the  cause  be  referred  back  to  the  Court  of 
Chancery  to  do  therein  as  shall  be  just,  and  consistent  with 
this  declaration  and  judgment. — Lords^  Journals,  I86I9 
p.  514. 

2l 
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1851. 

Feb.  26,  28. 

August  6. 

Executor, 
Drust. 


Maboabet  Ellcocil    - 
Eliza  Mapp 


AppdlanL 
Respondent 


A  TESTATOR  deviscd  **  all  my  estate^  both  real  and  peraonal,  to 
E.  E.,  his  executors,  administrators,  and  assigns,  to  and  for  tlie 
several  uses,  intents,  and  purposes  following;  that  is  to  say;""— and 
then,  after  specifying  vbHous  objects  of  his  bounty,  appointed  "  the 
said  E.  E.  executor  of  this  my  last  will  and  testament."  The  trasti 
of  the  will  did  not  exhaust  the  estate : 

Hkld,  affirming  a  decree  of  Lord  Chancellor  Cottenkamg  thai  B*  S. 
did  not  become  entitled,  for  his  own  benefit,  to  the  personal  estate 
undisposed  of,  but  was  a  trustee  thereof  for  the  widow  and  next  of 
kin  of  the  testator,  according  to  the  Statute  of  Distribations.  {Dam* 
son  V.  Clark,  18  Ves.  247,  commented  on,  and  Lord  Eldo»*M  opinions 
adopted.) 

The  rule  in  such  a  case  is,  that  where  there  appears  a  **  plain  impBea- 
tion  or  strong  presumption**  that  the  testator,  by  naming  an 
executor,  meant  only  to  give  the  office  of  executor,  and  not  the 
beneficial  interest,  the  person  named  shall  be  considered  a  trustee 
for  the  next  of  kin  of  the  undisposed  surplus. 


This  was  an  appeal  against  an  order  of  Lord  Chancdlor 
Cottenham,  which  had  reversed  an  order  of  the  Vice-Chan- 
cellor  of  England  in  a  suit  instituted  for  the  administration 
of  the  estate  of  a  testator,  and  a  declaration  of  the  true 
construction  to  be  put  upon  his  will. 

Samuel  Henry  Pare^  Esq.,  of  Barbadoes^  made  his  will 
in  that  island,  dated  ^d  JtUy^  1785,  in  the  following 
terms :— ^^  I  give  all  my  estate,  both  real  and  personal,  in 
this  island  or  elsewhere,  to  Edward  Ellcock^  Esq.,  of,  &€., 
his  executors,  administrators,  and  assigns,  to  and  for  the 
several  uses,  intents,  and  purposes  following;  that  is  to 
say,  out  of  the  rents,  issues,  and  profits,  and  interest  of  all 
debts  due  to  me,  to  pay  unto  my  dear  wife,  Anna  Marioy 
800/.  yearly  and  every  year,  in  addition  to  her  own  fortune, 
which  survives  to  her ;  and  in  trust,  likewise,  to  permit  and 
suffer  her  to  have  the  full  enjoyment  of  the  uses-and 
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vices  of  all  my  negro  slaves,  except  Jackepf  whom  I  direct 
to  be  freed  at  the  expense  of  my  estate ;  and  in  trust,  also, 
to  permit  and  suffer  her  to  use  all  my  household  furniture 
and  plate  during  her  natural  life ;  and  in  trust,  also,  to 
receive  the  interest  only  of  the  debt  due  to  me  from  John 
Prettejohny  Esq.,  during  the  lives  of  the  said  John  Prette- 
John,  and  of  his  son  and  daughter,  Charlotte  and  John  ( 
and  in  trust,  likewise,  to  discharge  the  said  John  Prettqfohn 
from  the  sum  of  2,500/.,  which  sum  I  bequeath  unto  his 
said  two  children,  and  in  case  of  their  deaths,  to  the  afore- 
said John  Prettejohn  himself;  and  in  trust,  also,  to  divide 
the  remainder  of  the  interest  of  debts  due  to  me  in  the  fol* 
lowing  manner,  in  equal  proportions  between  H.  E.  H. 
Parria,  Margaret  Ellcock,  and  Anna  Maria  EUcock, 
daughters  of  the  aforesidd  Edward  EUcock ;  and  in  case 
my  wife,  Jnna  Maria,  should  intermarry  and  have  chil- 
dren, in  trust  to  divide  the  principal  sums  among  such  of 
her  children  as  shall  be  living  at  the  death  of  the  aforesaid 
John  Prettejohn,  senior,  Charlotte  Prett^ohn,  and  John 
Prettejohn,  junior,  and  in  the  mean  time  to  divide  one 
principal  sum  of  1,500/.,  part  of  the  debt  due  to  me  from 
the  estate  of  the  Honourable  Samuel  Rous,  deceased, 
among  and  between  the  aforesaid  H.  E.  H.  Parris,  Mar^ 
garet  Ellcock,  and  Anna  Maria  EUcock,  on  the  death  of  the 
aforesaid  Anna  Maria,  my  said  wife.  If  there  should  be 
any  doubt  of  the  legality  of  the  above  trust  for  the  use  of 
the  children  of  my  present  wife  by  a  future  marriage,  I 
then  give  such  sum  or  sums  as  would  have  been  their  share 
or  shares  unto  herself,  upon  such  events  as  are  before  men- 
tioned. Lastly,  I  nominate,  constitute,  and  appoint  the 
aforesaid  Edward  Ellcock  executor  of  this  my  last  will  and 
testament."^ 

The  testator  died  in  England,  on  the  22nd  October,  1789, 
leaving  all  the  persons  named  in  bis  will  him  surviving. 

2l2 


1851. 
Ellcock 

V, 

JAavv. 
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1851.        ^^  ^U  was  duly  proved  by  Edward  EUcotk  in  B«^ 

-,  ^^^        badoei^    and  the  executor   took    poBseflsion   of  all  die 
Ellcock  *  -, 

9.  testator^s    property    there.      The    debt   owing  by  Mr. 

Mapp.       Prett^hn  was  secured  on  his  estate  called  Candanit  ^ 

after  deducting  the  sum  of  8,60(M.  therefrom,  amounted  to 

4,4112. 19s.  8d.,  to  which    extent    the    estate   lenaiiied 

charged. 

H.  E.  H.  Parria  died  in  1795,  intestate.  EUMobetk,  the 
wife  of  the  Honourable  Samuel  Rou$  (mentioned  in  the 
will),  was,  at  the  time  of  the  death  of  the  testator,  Ins  ody 
next  of  kin,  according  to  the  Statute  of  DistributioDBi  She 
survived  her  husband,  but  died  in  1796,  having  appointed 
her  daughter  her  executrix.  The  daughter  died  in  1811, 
having  by  will  appointed  as  her  executrix  Eliza  Mufp 
(the  present  respcmdent),  who  proved  the  daughter's  wiDi 
and  took  out  letters  of  administration  in  England  to  the 
estates  of  both  H.  E.  H.  Parris  and  Elizabeth  Rmu^  ^ 
whom  she  became  the  sole  legal  personal  representative. 

Edward  Ellcock  died  in  England  in  1 798,  and  appointed 
his  wife  his  executrix,  and  by  her  his  will  was  pro¥ed  in 
England.  In  1800  she  took  out  letters  of  administratioi 
to  his  estate  in  Barbadoea,  Mrs.  Pare  died  in  1824,  with- 
out having  been  again  married,  and  intestate;  and  Hn. 
Ellcock^  who  was  her  sister,  took  out  letters  of  administration 
to  her.  In  1825  Mrs.  Ellcock  likewise  obtained  letters  of 
administration,  with  the  will  annexed,  to  the  estate  of  the 
testator,  Samuel  Pare.  Mrs.  Ellcock  died  in DecenAei ylBSU 
having  appointed  Margaret  Ellcock  (the  present  appeUmt) 
her  executrix.  Margaret  Ellcock  proved  her  mother's  will  is 
England,axid  obtained  in  Barbadoes  letters  of  administmtion 
to  the  estate  of  the  testator,  and  similar  letters  in  Engkmi 
to  the  estate  of  Mrs.  Pare ;  and  thus  became  the  represents- 
tive  of  Mr.  and  Mrs.  Pare  and  of  Mr.  and  Mrs.  Elleodt. 

Charlotte  and  John  Prett^fohn,  the  son  and  daughter 
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mentioned  in  the  wiU,  were  still  alive  when  the  suit 
oQmmeneed. 

Eliza  Mapp,  in  JprU^  1887,  filed  her  bill  in  Chain 
eery,  for  the  purpose  of  having  the  estate  of  S.  H. 
Pare  administered,  and  the  true  construction  of  his  will 
declared. 

The  case  was  heard  before  the  Vice-Chanoellor  of  En^ 
land  in  Marchy  1845,  when  his  Honour  made  a  decreet 
directing  that  it  should  be  referred  to  the  Master  to  inquire 
who  was  the  next  of  kin  of  the  testator ;  and  on  the  Master 
making  his  report,  the  cause  came  on  for  further  directions, 
when  his  Honour,  on  the  S6th  Jprilf  1847,  declared  that, 
according  to  the  true  construction  of  the  will  of  the  tea> 
tator,  S.  H.  Pare^  the  said  Edward  EUcock,  the  executory 
was  not  a  trustee  of  the  residuary  personal  estate  of  the 
testator,  but  became  absolutely  entitled  to  such  residuary 
estate  for  his  own  use  and  benefit  (a). 

The  decree  and  order  were  appealed  against  by  EUxm 
Mofppj  and  yrere  reversed  by  the  Lord  Chancellor,  who,  by 
an  order  dated  in  Aprils  1849,  declared  Edward  EUcock 
to  be  a  trustee  for  the  next  of  kin,  and  directed  accounts 
accordingly  (6).    This  was  an  appeal  against  that  ordo*. 


^asi. 


EuucocK 

V, 

Mapp. 


Mr.  BetheU  and  Mr.  Sandys f  for  the  appellant : 
The  question  here  is,  whether  this  gift  to  EMcock  is  a 
gift  on  trust  generally ;  for  if  not,  then  the  decision  of  the 
Court  below  is  erroneous.  Lord  Cottenham  thought  thai 
it  was,  and  that  is  the  ground  of  the  present  appeaL  Sir 
W.  Grant  and  Lord  Eldon  appear  to  have  taken  dijBerent 
views  on  this  subject,  in  a  case  which  was  heard  before 
them  (c).  The  distinction  taken  by  Sir  W.  Grants  upon 
which  he  maintained  the  right  of  the  executor  to  the  sur- 


(a)  15  Sim.  5G8. 
(6)  2  PhUl.  793. 


(c)  Dawmm  v.  Clark,  15  Yes. 
409;  18  Vca.  247. 
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1861.        plus,  is,  that  if  I  give  all  my  estate  to  A.  B.^  hereinafter 
'"^^         named,  then  it  is  a  gift  in  trust  generally  ;  but  if  I  give  all 
V,  my  property  to  A.  B,  in  trust,  and  declare  the  trusts,  and 

Mapp.  afterwards  appoint  him  executor,  not  exhausting  the  pro- 
perty by  those  trusts,  then  the  executor  takes  the  surplus 
In  Dawwn  v.  Clark^  the  testator  gave  all  his  estate  and 
effects  to  two  persons,  ^^  upon  trust,  in  the  first  place,  to 
pay,  and  charged  and  chargeable  with,  all  his  debts  and 
funeral  expenses,  and  the  legacies  after  given.^  These 
persons  were  afterwards  appointed  executors;  and  Sir  W. 
Grant  held  that,  whether  they  could  claim  in  their  iiidi^ 
vidual  character  or  not,  they  were  entitled  to  the  residue^ 
undisposed  of,  for  their  own  benefit,  against  the  daim  of 
the  next  of  kin,  the  whole  property  being  personal.  That 
decision  is  correct  in  point  of  principle ;  and,  as  the  Vice* 
Chancellor  in  the  present  case  said  (c),  it  has  never  been 
overruled,  for  Lord  Eldon  confirmed  the  decree,  though  on 
a  different  ground.  Former  cases  had  settled  the  rule, 
which  was  then  acted  upon ;  and  in  Bowker  v.  Hunter  (d). 
Lord  Thurlow  stated  it  in  very  strong  terms,  saying  (e), 
<*  The  fundamental  distinction  is  established  by  laying  it 
down  that  the  rule,  that  the  ewecutor  shall  take  the  residue, 
must  prevail,  unless  there  is  an  irresistible  inference  to  the 
contrary.^  That  case  was  afterwards  reheard  before  the 
Lords  Commissioners,  who  were  Lord  Loughborough,  and 
Lords  Commissioners  Ashhurst  and  Hotham,  and  the  ori- 
ginal decree  was  confirmed.  It  is  true  that,  in  ClenneU  v. 
Lewthwaite  (/),  it  was  said  that  this  rule  was  laid  down 
in  language  too  strong  and  general ;  but  the  rule  itself  was 
affirmed.  It  was  there  said  (g) :  ^^  Though  Lord  Macdee- 
fidd^  in  Rutland  \.Rutland{h)y  does  seem  to  doubt  whether, 

(c)  15  Sim.  568.  (/)  2  Ves.  J.  465. 

(rf)  1  Bro.Ch.C.  328.  (g)  Id,  471. 

(f)  Id.  330.  (h)  2  P.  Wms.  210. 
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before  Faster  v.  Muni  (t),  an  executor,  as  such,  was  any- 
thing more  than  a  trustee,  it  is  clear  ever  since  that  case,  and 
has  been  uniformly  acquiesced  in,  whether  right  or  wrong, 
that  making  a  man  an  executor  does  vest  in  him  the  whole  of 
the  testator^s  personal  property,  who  shall  be  taken  to  have 
intended  to  give  it  to  him  beneficially,  unless  there  is  a  strong 
and  violent  presumption  to  the  contrary.  I  say  a  strong  and 
violent  presumption  ;  for  though,  in  Bawker  v.  Hunt  (J), 
LfOrd  Thurlow  is  made  to  say  it  must  be  an  ^  irresistible 
inference,'  that  is  not  the  rule ;  but  it  must  be,  as  it  is  stated 
in  many  cases,  a  strong  and  violent  presumption.  Sup- 
pose this  to  be  the  rule,  Foster  v.  Munt  has  decided  that  a 
legacy  given  to  an  executor,  (M*,  as  in  that  case,  equal 
legacies  to  two,  shall  afibrd  that  strong  and  violent  pre- 
sumption to  deprive  him  of  the  residue.  It  was  supposed 
that,  in  that  case,  there  was  something  of  fraud ;  but  in  a 
note  to  Petit  v.  Smith  (ft)  it  is  shown,  and  must  be  undeiv 
stood  to  have  been  Lord  Jeffery*8  opinion,  that  they  were 
barred,  not  on  account  of  fraud,  but  by  having  l^acies, 
which  was  inconsistent  with  the  intention  to  give  the 
residue  to  them.*^^  No  doubt,  a  gift  of  specific  legacies 
might  defeat  the  general  rule,  because  it  would  show  the 
particular  intention  of  the  testator ;  and  it  was  so  held  in 
Holford  V.  Wood  (/),  where  bequests  were  given  in  both  the 
will  and  codicil.  But,  qualifying  even  that  restriction  on 
the  general  right  of  executors,  there  is  the  case  of  Pratt  v. 
Sladden  (m),  where  that  right  was  affirmed.  There  one  of 
the  executors  had  a  legacy  given  him,  and  both  were  called 
**  trustees^  in  several  parts  of  the  will ;  but«  as  they  were 
so  called  with  reference  only  to  specific  trusts  imposed  upon 
them,  distinct  from  their  appointment  as  executors,  it  waa 


(i)  1  Vem.  473. 

{})  1  Bro.Ch.  C.  328. 

(*)  1  P.  Wms.  8. 


1851. 
Ellcock 

9. 

Mapp. 


(/)  4  Ves.  76. 
(m)  14  Ves.  193, 


MA 
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1861. 
Bllcock 

9. 

Mapp. 


hdd  that  there  was  no  clear  intention  to  make  tfaem  triMteei 
as  to  the  residiie,  to  do  which  required  a  atroi^  and  rio* 
lent,  though  not  irresistible,  presumption. 

In  conmdering  these  various  cases,  Lord  CfMmnhmm^ 
when  giving  judgment  in  the  present,  referred  to  whit 
he  said  were  the  opposbg  opinions  of  Sir  W.  Grtmt  nd 
Lord  Eldon^  in  the  case  of  Dawwn  v.  Clark  (n),  and  then 
observed  (o) :  ^*  It  therefore  becomes  necessary  to  ^^aamm 
the  principles  and  grounds  on  which  those  opinioiia  are 
respectively  founded.  It  must  be  borne  in  mind,  tfast  die 
title  of  an  executor  to  personalty  not  otherwise  diqioaed  e^ 
did  not  arise  from  any  gift  of  the  testator,  but  from  die 
operation  of  law  incident  to  the  office.  The  law  vested  the 
property  in  the  executor,  and  if  the  testator  had  not 
directly  (M*  indirectly  declared  any  purpose  to  whidi  be  was 
to  apply  it,  there  was  nothing  to  interfere  with  the  l^gal 
title  of  the  executor,  and  he  therefore  retained  such  pro- 
perty for  his  own  benefit ;  but  this  result  being,  as  w» 
supposed,  generally  unforeseen,  and  not  intended  by  the 
testator,  equity  considered  many  circumstances  as  indica- 
tive of  an  intention  contrary  to  the  claim,  and  when  tbej 
were  found  in  the  will,  declared  the  executor  trustee  tott  the 
next  of  kin,  and  among  these  was  any  expression  diowing 
that  the  executor  was  intended  to  hold  the  property  upon 
trust ;  and  where  such  intention  sufficiently  appeared,  there 
could  not  be  a  more  conclusive  reason  against  the  daim  of 
the  executor,  whose  title,  depending  on  there  being  no 
trust,  was  necessarily  negatived  by  the  testator^s  declaration 
that  there  was  to  be  a  trust.^  In  this  consideration  of 
principles,  some  important  points  are  omitted ;  nor  is  the 
reasoning  itself  accurate.  The  law  vested  the  property  ia 
the  executor,  not  subject  to  its  being  declared  in  any  man- 
ner, directly  or  indirectly,  that  the  testator  had  not  applied 
(»)  15  Ves.  409,  and  18  Yes.  247.     (o)  2  PhiJi.  796. 
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the  property  to  any  specific  purpose,  so  aa  to  defeat  the 
executor'^s  title,  but  subject  only  to  a  dear  and  unequivocal 
expression  of  the  testator^s  intention  so  to  apply  it.  The 
executor  could  not  be  declared  trustee  for  the  next  of  kin, 
unless,  on  the  whole  omtext  of  the  will,  it  was  plain  that 
the  testator  had  intended  him  to  take  on  himself  that  cha^ 
racter.  Lord  Cotienham  relied  on  the  case  of  Robimon  v. 
Taylor  (p) ;  but  that  case  is  not  at  all  like  the  present,  for 
there,  after  several  legacies,  the  gift  was  of  *'  all  the  rest^ 
residue,  and  remainder  of  my  real  and  personal  estate  to 
my  executors  upon  trust  ;'^  and  the  testator  afterwards  ap- 
pointed his  executors,  ^*  hoping  that  they  will  see  the  same 
duly  performed  ;^  so  that  in  two  ways,  in  the  form  of  the 
gift  and  in  the  injunctions  as  to  the  duty  to  be  performed, 
the  testatcMT  had  in  a  very  marked  manner  shown  his  inten- 
tion to  make  his  executors  his  trustees ;  and,  as  Sir  W. 
Granif  in  Dawson  v.  Clark  (9),  observed,  ^  it  was  in  the 
character  of  executors  that  they  took  the  property  in  trust.^ 
About  that  case,  therefore,  thei«  could  be  no  doubt  It 
did  not  at  all  touch  the  circumstances  in  Dawson  v.  Clark; 
and  the  decision  at  which  Sir  W.  Grant  there  arrived,  he 
adopted  and  deliberately  repeated  some  years  afterwards  in 
SouthotMe  V.  Bate  (r). 

The  decision  of  the  Vice-Chancellor  in  the  present  case  was 
therefore  fully  warranted  by  preceding  authorities ;  for  even 
Lord  EUonj  when  the  case  oi  Dawson  v.  Clark  was  before 
him  («),  did  not  reverse  the  decision  of  Sir  W.  Grants  but 
merely  made  some  observations  upon  Sir  W.  Grants  opinions, 
and  aflBrmed  the  decision,  though  upon  another  point.  The 
passage  which  was  relied  on  by  Lord  Cottenham^  as  show- 
ing that  Lord  JEldon  had  entirely  reversed  the  decision  of 


1851. 
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Happ. 


ip)  2  Bro.Ch.  C.  589, 
(9)  15  Yes.  416. 


(r)  2  Yes.  &  B.  396. 
(«)  18  Yes.  247. 
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Sir  W.  Granty  was  this  {f) :  ''  Where  the  will  affecto  to 
dispose  of  both  real  and  personal  estate,  if  the  law  has 
been,  as  it  will  I  think  turn  out,  that,  the  trust  not  ex- 
hausting the  whole  real  estate,  the  devisee  will  not  take 
beneficially,  but  a  trust  results  to  the  heir,  in  the  same 
case  it  will  not  be  found  that  the  executor  can  take  fat 
his  own  benefit  the  surplus  of  the  personal  propertj." 
Again  (u),  he  says :  **  My  great  dtfiiculty  in  this  ease  is  not 
upon  the  efiect  of  a  devise  and  bequest  of  real  and  personal 
estate  to  trustees  upon  trusts,  those  trusts  expressed  not 
exhausting  the  whole  interest  ;^  and  he  went  on  to  consider  the 
words  of  that  particular  will,  and  then  he  delayed  his  judg- 
ment, but  some  days  afterwards  held  that  the  will  gaTe  the 
executors  an  absolute  property,  and  affirmed  the  decree. 
So  far  as  Lord  JEldan  removes  the  fiduciary  form  from  the 
gift,  he  confirms,  and  does  not  repudiate,  the  opinion  of 
Sir  W.  Grant ;  and  he  cannot  be  considered  in  that  instance^ 
as  Lord  Cottenham  thought,  to  have  been  opposed  to  Sir 
W.  Granfa  judgment.  In  like  manner.  Lord  Cottenham 
referred  to  the  case  of  The  Bishop  of  Cloyne  v.  Vounff  (o), 
as  having  settled  the  principle,  which  was  applicable  to  all 
cases  of  executors,  and  which ,  therefore,  only  required  to 
be  applied ;  but  there  the  intention  of  the  testator  was 
partly,  though  not  completely,  manifested  to  dispose  of  the 
surplus,  and  he  besides  gave  a  legacy  to  one  of  his  execu- 
tors ;  and  the  two  things  taken  together  were  deemed  suffi- 
cient to  show  a  positive  intention,  which  would,  of  course, 
exclude  a  legal  implication.  It  is  to  be  rehiarked,  that  here 
there  is  no  legacy  to  the  executor,  so  as  to  defeat  his  bene- 
ficial interest  in  the  surplus ;  and  so  far,  therefore,  the  case 
of  The  Bishop  of  Cloyne  v.  Young  is  not  unfavourable  to 
the  appellant. 
(0  18  Vea.  255.  (u)  18  Ves.  257.  (r)  2  Ves.  91. 
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Mr.  John  Stuart  and  Mr.  G.  L,  RtssaeU^  for  the  re- 
spondent : 

Throughout  this  will,  the  testator  has  manifested  an 
intention  that  the  executor  should  take  on  trust  only,  and 
not  beneficially.  There  are  two  parts  of  this  will,  one 
dealing  with  the  property,  the  other  with  the  office.  The 
single  case  in  which  any  part  of  the  property  was  given  to 
the  executor,  who  was  nevertheless  held  entitled  to  the 
surplus,  was  that  of  Dawwn  v.  Clarke  But  Sir  W.  Grani 
well  knew  that,  though  his  decision  in  that  case  was  not 
overruled,  his  reasoning  and  his  doctrine  were  ques- 
tioned and  displaced ;  and  in  SauthotMS  v.  Sate  (w)  he 
relaxed  his  former  opinion,  while  Lord  JEldon  consistently 
maintained  his  own.  But  even  admitting  that  there  was  no 
conflict  of  opinion  between  these  two  judges  in  the  case  of 
Dawwn  v.  Clark^  still  the  difference  in  the  words  of  the 
two  wills  is  sufficiently  great  to  prevent  the  decision  of  Sir 
W.  Grant  in  that  case  from  being  a  binding  authority  in 
the  present.  There  the  property  was  left  to  the  executor, 
<^on  trust  to  pay,  and  charged  and  chargeable  with  ^  all 
his  debts,  &c  So  that  the  gift  was  absolute,  charged  only 
with  a  specific  trust,  which,  having  been  performed,  the 
surplus  clearly  belonged  to  the  executor;  and  that  was  the 
ground  of  Lord  JEldon's  confirmation  of  the  decree  of  the 
Master  of  the  Rolls.  The  case  of  Robinson  v.  Taylor  {ai) 
is  a  strong  authority ;  for  there  the  trusts,  on  the  face  of 
the  will,  did  not  extend  to  personal  estate,  but  the  trusts 
appeared  to  relate  to  real  estate  alone ;  still,  the  residue  was 
held  not  to  go  to  the  executor,  but  to  the  next  of  kin.  It 
is  clear  that  this  testator^s  real  estate  would  not  go  to  the 
executor;  and  his  slaves  in  Barbadoes  were,  according 
to  the  laws  of  that  island,   real  estate.     In  WooUett  v. 

(w)  2  Yes.  &  B.  396.  («)  2  Bro.  Ch.  C.  589. 
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1851.         HarriM  (y),  a  testatrix  bequeathed  all  her  estate  and  effects 

„  ^""^         to  R,  H,  and  G.  £••  and  the  survivor  of  diem,  his  execn- 
Ellcock  y^ 

V,  tors,  &c.,  on  trust ;  and,  after  some  specific  dispoahiPhi> 

gave  to  R.  H.  501.  and  to  6.  Zr.  all  her  plate^  and  cKratai 
that  they  should  retain  their  costs,  and  not  be  liable^  exoijpt 
for  wilful  loss  and  for  payment  of  debts,  &c. ;  and  she  pm 
the  residue  to  /•  S.  for  life,  and  if  he  should  leave  issuer  t0 
descend  to  than ;  and  she  appomted  R.  H»  and  Gf.  L.  her 
executors.  J.  S.  survived  the  testatrix,  and  died  witboet 
issue.  His  personal  representatives  were  held  to  be  cndtki 
In  Rhodes  v.  Rudge  {x)^  where  the  property  coMislri  cf 
realty  and  personalty,  the  latter  was  held  primarily  liiUft 
Vice-Chancdlor  Hart  there  explained  the  case  of  Dmum 
Y.Clarkf  when  before  the  Master  of  the  Bolls,  so  as  to 
show  that  it  could  not  affect  a  case  like  the  preaent  He 
said :  <<  On  a  careful  perusal  of  Dawson  v.  Ckarkf  thaonB- 
nary  personal  estate  was  hdd  to  vest  in  trustees^  who  wot 
afterwards  named  executors  in  the  will,  because  the  worii 
of  the  gift  were  to  them,  <  upon  trust  in  the  first piaaoio 
pay,  and  charged  and  chargeable  with  all  his  just  debts  and 
funeral  expenses;*  and  that  the  trust  was  not  genersl,  but 
was  qualified  by  the  words,  ^  charged  and  diargeabk^'  0 
as  to  extend  to  the  amount  of  the  charges  only ;  and  tbit 
no  trust  was  applied  to  the  surplus  after  the  satisfifurtiQBQf 
the  charges ;  and  it  was  clearly  Lord  JESUImCo  opinioo,  that, 
if  the  gift  had  been  to  the  executors  eo  nommSy  by  tlie 
same  words,  they  would  equally  have  been  entitled  to  the 
surplus.^  So  that,  if  the  decision  of  Sir  W.  Grant,  in  Doth 
son  V.  Clarke  is  not  to  be  considered  as  overruled,  but  is  to 
be  supported,  it  is  as  a  decision  on  a  will  where  there  wai 
not  a  general  but  a  specific  trust ;  and  then  it  does  nol 
apply  to  the  present,  for  here  there  are  no.  such  specific 
words,  and  the  trust,  being  a  general  trust,  attaches  oo 
(y)  5  Madd.  452.  {z)  1  Sim.  79—86. 
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the  whole  of  the  property.  If,  on  the  other  hand,  the 
judgment  of  Sir  W.  Grant  is  to  be  treated  as  formed  on 
the  ground  that  the  appointment  of  the  executor  was  made 
after  the  declaration  of  the  specific  trust,  and  therefore  took 
the  property  as  executor,  without  becoming  a  trustee  for  the 
wh(de  fund,  then  the  case  is  of  no  authority,  having  been, 
so  far  as  that  point  is  concerned,  distinctly  overruled  by 
Lord  ISdon  in  a  very  deliberate  judgment.  No  argument 
can  be  drawn  from  the  fact  that  the  testator  did  not  ex- 
haust the  whole  property  in  the  trusts  of  his  wiU ;  for  if 
the  trust  attaches  upon  all  the  property,  the  surplus  of  it 
must  be  affected  with  the  trust,  and  the  executor's  daim  to 
that  surplus  can  never  arise. 

If  there  had  been  real  estate  in  this  case,  it  is  clear  that 
the  heir-at-law  would  have  been  entitled  to  take  it,  after  all 
the  charges  thereon  had  been  satisfied ;  and  if  so,  then« 
with  regard  to  personalty,  the  next  of  kin,  who  is,  as  to 
personal  estate,  in  the  situation  of  the  heir-at-law,  is  equally 
entitled,  under  similar  circumstances. 


1851. 
Ellcock 
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Mr.  BetheUj  in  reply : 
The  great  error  of  the  judgment  of  the  Court  below  is, 
that  it  treated  this  will  as  a  disposition  of  the  whole  of  the 
property.  The  will  certainly  begins  with  the  words,  ^*  all 
my  estate  ;***  but  it  goes  on  to  give  distinct  parts  of  that 
estate,  and  declares  how  they  shall  be  respectively  applied. 
The  application  of  these  parts  is  the  only  trust  created  by 
the  will.  It  cannot  therefore  be  said  that  there  was  a 
trust  of  the  whole  property.  Now,  when  there  are  specific 
directions  to  an  executor  as  to  distinct  parts  of  an  estate^ 
and  these  directions  do  not  exhaust  the  whole,  the  executor 
takes  the  residue.  Even  the  cases  dted  on  the  other  side 
prove  this.  These  are  not  shadowy  distinctions,  as  Lord 
Coitenham  treats  them,   any  more  than  the  distinction 
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between  a  direction  to  my  executors  to  adl,  and  a  dsrectioB 
to  them  that  they  shidl  sell,  can  be  called  shadowy ;  and, 
as  to  sudi  a  direction,  before  the  statute  of  Henry  8»  eze* 
eutors  under  a  mere  direction  to  sell  had  not  the  power  to 
do  8o.  Under  the  terms  of  this  will^  there  is  an  inten- 
tion shown  that,  when  the  specific  trusts  have  been  satis- 
fied, the  executor  shall  take  the  residue. 

If  there  had  been  real  estate  in  this  case,  the  execator 
would  have  taken  it  when  the  specific  charges  upon  it  had 
been  exhausted,  for  by  this  will  he  was  made  tbe  universal 
heir.     The  legal  title  to  all  the  property  was  in  him. 


August  8. 


The  Lord  Chancellor  : 

In  this  case  the  question  is,  whether  an  executes  is  enti- 
tled beneficially  to  the  undisposed-of  residue  of  personal 
estate. 

The  testator,  at  the  commencement  of  his  will^  uses  these 
words :  ^^  I  give  all  my  estate,  both  real  and  personal,  in 
this  island  and  elsewhere,  to  Edward  Ellcock^  of,  &c.. 
Esquire,  his  executor,  administrators,  and  assigns,  to  and 
for  the  several  uses,  intents,  and  purposes  following ;  that  is 
to  say,^  &c.  And  then,  after  specifying  various  objects  of 
his  bounty,  he  concludes  by  saying :  <^  Lastly,  I  nominate, 
constitute,  and  appoint  the  aforesaid  Edward  Ellcock  exe- 
cutor of  this  my  last  will  and  testament.^ 

The  late  Vice-Chancellor  of  England  decided  that  Ed^ 
ward  Ellcock,  the  executor,  was  not  a  trustee  of  the  resi- 
duary personal  estate  of  the  said  testator,  but  was  absolutely 
entitled  to  such  residuary  personal  estate  for  his  own  be- 
nefit. On  appeal  that  decision  was  overruled  by  Lord  CoU 
tenhamj  who  held  that  Edward  Ellcock  did  not  become 
entitled  to  such  residuary  personal  estate  for  his  own  bene* 
fit,  but  was  a  trustee  thereof  for  the  next  of  kin  of  the  said 
testator,  according  to  the  statute  for  the  distribution  of  the 
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personal  estate  of  intestates;  and  it  appears  to  me,  that  both 
upon  authority  and  principle,  the  decision  of  Lord  Cottenr 
ham  ought  to  be  affirmed. 

Much  difference  of  opinion  has  existed  upon  the  question 
involved  in  this  case  between  Judges  of  the  highest  emi- 
nence, and  there  are  many  decisions  upon  the  silbject  of  a 
residue  which  is  undisposed  of;  but  the  only  case  which 
closely  resembles  the  present,  and  which  I  think  it  neces- 
sary particularly  to  notice  on  that  account,  is  the  case  of 
Dawson  v.  Clark  (a).  And  upon  that  case  Sir  William 
Grant  and  Lord  JEMon  entertained  very  different  opinions. 

In  that  case  the  residue  was  claimed  by  the  executors  on 
two  grounds;  first,  as  expressly  devised  to  them  indivi- 
dually, subject  only  to  the  payment  of  debts  and  l^acies ; 
and  secondly,  if  not  so  devised,  then  as  not  being  other- 
wise disposed  of,  and  therefore  belonging  to  them  in  their 
character  of  executors. 

Sir  WiUiam  Grant  being  of  ojnnion  that,  if  the  first  point 
should  be  determined  against  them,  they  must  succeed  on 
the  second  ground,  did  not  think  it  necessary  to  consider 
the  first  ground,  but  decided  that  they  were  entitled  on  the 
second  ground,  (b) 

Lord  JE2dtm,  however,  though  he  decided  that  the  execu- 
tors were  entitled  on  the  first  ground,  yet  so  distinctly  repu- 
diated the  second  ground,  as  is  pointed  out  by  Lord  Gotten^ 
ham  in  his  judgment  in  the  present  ca8e(e),  that  I  regard  his 
observation  as  equivalent  to  a  decision  that  in  that  case  the 
executors  were  not  entitled  in  their  character  of  executors ; 
and  I  agree  with  Lord  Cottenham  in  considering  that  there 
was  no  real  distinction  between  that  case  and  the  present  as 
regards  the  second  ground,  on  which  the  executors  there 
claimed.     '^  This,^  as  his  Lordship  remarked,  *^  is  clearly  a 
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gift  of  the  whole  property  in  trust,  though  the  trusti 
declared  do  not  exhaust  the  whole  ^(d). 

In  Pratt  v.  Sladden  («),  Sir  William  Grant  obaenred, 
that  <^  some  Judges  have  been  disposed  to  give  way  to  a 
very  slight  indication  of  intention  against  the  executors^  and 
ahnost  to*  put  them  upon  proof  of  an  intenti(m  in  thdr 
favour.  The  modem  doctrine,  however,  is,  that  the  exe- 
cutor shall  take  beneficially,  unless  there  is  a  strong  and 
violent  presumption  that  he  shall  not  so  take ;  ibr  Lcxd 
ThurUno  used  too  strong  an  expression  when  he  said  it 
must  be  ^  an  irresistible  inference."  ^ 

Lord  Hardwickey  also,  in  the  Bishop  of  Clayno  v. 
Young  (/),  uses  the  expression  ^<  necessary  implication  or 
vident  presumption,"  but  only  in  a  comparative  or  qoali* 
fied  way.  There,  after  observing  that  it  was  *'  too  loots 
and  general  ^'  a  way  of  stating  the  principle,  to  bkj  Hook 
*'  wherever  it  probably  appears  that  the  testator  intended 
only  to  give  the  office  of  executor,  or  legal  interest  only,  dt 
the  personal  estate,  not  the  beneficial,  he  should  barely  take 
a  trust,^  he  added,  that  '^  the  rule  is  rather  (which  may 
come  to  the  same  thing),  that  where  a  necessary  implicatioD 
or  violent  presumption  appears,  &c.,  that  the  testator,  by 
naming  him  executor,  meant  only  to  give  the  oflBce  of 
executor,  and  not  the  beneficial  interest  or  propnty^  be 
shall  be  considered  a  trustee.'*' 

While  Lord  Hardwicke  and  Sir  William  Grant  were 
opposing  the  notion  that  a  mere  probability,  or  '*a  very 
slight  indication  of  intention,^  that  the  executor  was  not  to 
take  beneficially  was  sufficient,  I  am  inclined  to  think  that 
they  have  used  too  strong  language  in  requiring  the  exist* 
ence  of  ^<  a  necessary  implication  or  a  violent  presumption." 
It  seems  to  me  that  plain  implication,  or  a  strong  presun^ 

(d)  2  Phill.  800.  (/)  2  Ves.  sen.  91,  96. 

(e)  14  Ves.  193,  197. 
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tion,  would  have  been  terms  more  consistent  with  the  deci- 
sions and  with  principle.  It  is  a  question  of  intention ;  the 
law,  where  none  is  expressed,  implying  one  in  favour  of  the 
executors.  And  I  think  the  result  of  the  cases  is  not  inac- 
curately stated  by  the  late  eminent  American  Judge,  Mr. 
JusticeStaryy  who,  in  his  work  onEquity  Jurisprudence(j)r), 
observes :  ^^  In  equity,  if  it  can  be  collected  from  any  cir- 
cumstance or  expression  in  the  will,  that  the  testator 
intended  his  executor  to  have  only  the  office,  and  not  the 
beneficial  interest,  such  intention  will  receive  effect,  and 
the  executor  will  be  deemed  a  trustee  for  those  on  whom 
the  law  would  have  cast  the  surplus  in  case  of  a  complete 
intestacy .*"  And  in  ToUer^s  Executors  (A),  and  in  the  more 
recent  and  extended  work,  Williatna  on  Executors  (t ),  the 
law  is  stated  to  the  same  effect  as  in  the  words  of  Mr. 
Justice  Story. 

It  is  true  that  the  onus  probandi  is  on  the  parties  op« 
posing  the  executor,  in  cases  not  within  the  statute  1  Wm,  4, 
c.  40,  just  as  it  is  now  thrown  on  the  executor  in  cases  within 
that  Act.  In  the  former  class  of  cases  there  must  appear  to 
be  an  intention  to  exclude  the  executor  from  the  beneficial 
interest ;  in  the  latter,  to  confer  that  interest  upon  him. 
But  it  must  not  be  inferred  from  this,  that  the  position  of 
an  executor  in  the  former  class  of  cases  is  analogous  to  an 
heir-at-law  of  real  estate,  who  takes  what  is  undisposed  of. 
An  heir-at-law  is  the  person  whom  the  law,  so  far  as  it  is 
uncontrolled  by  testamentary  disposition,  designates  as  the 
proper  object  of  succession  to  the  inheritance.  And  the 
maxim  is,  melior  eat  dispositio  legia  quam  hominia.  But 
the  executor  takes  the  legal  interest  by  virtue  of  an  express 
appointment  to  the  office  of  executor,  and  the  beneficial 
interest  attaches  to  the  legal  interest  in  him,  unless  the  will 

(i)  P.  1266. 
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affords  sufficient  evidence  of  an  intention  that  he  is  to  takeii 
a  fiduciary  character ;  in  which  case  the  beneficial  interest  has 
a  separate  and  independent  existence,  and  instead  of  attaching 
in  him,  stands  apart  from  his  legal  interest,  and  rests  in  the 
persons  whom  the  testator  has  designated  as  the  objects  of 
his  bounty,  and  who  might  be  termed  testamentary  ce^uii 
que  trust ;  or  in  default  of  those^  then  the  persons  who  have 
a  statutory  right,  grounded  on  the  relationship  to  the  testa- 
tor, and  who  may  be  considered  as  the  statutory  cesiuufiM 
trust. 

Lord  Eldouj  therefore,  justly  observed,  in  Dawson  v. 
Clarke  that  ^^  the  proposition  that  the  appointment  of  execor 
tor  gives  him  everything  not  disposed  of,  is  not  correct  (j);'^ 
and  he  gave  a  conclusive  proof  of  this  by  adding,  that  **  if 
a  testator  appoints  an  executor  in  trust,  but  does  not 
express  his  object,  he  might  have  relinquished  that  object, 
meaning  it  to  go  to  his  executor ;  yet  the  will  expressing 
that  he  intended  a  trust  at  that  time,  the  executor  would 
not  take  in  respect  of  the  interest  he  had  by  virtue  of  his 
office.'' 

It  has,  indeed,  been  remarked  by  a  learned  text-writer, 
Mr.  Bf/thewoody  in  his  edition  of  Jartnan^  and  I  think  cor- 
rectly, tl^at  the  rule  which  gave  the  residuary  property  to 
the  executor  generally  contravened  the  intention.  And  the 
fact  that  this  is  so,  and  that  therefore  the  Legislature  has 
declared  it  desirable  to  alter  the  rule,  would  almost  seem  to 
show  that  in  doubtful  cases  the  leaning  ought  to  have  been 
rather  against  than  in  favour  of  the  executor. 

This,  however,  I  conceive  is  not  one  of  such  doubtful 
cases,  and  I  think  there  is  no  necessity  here  to  consider 
upon  how  low  a  degree  of  evidence  of  intention  in  their 
favour  the  statutory  objects  of  succession  may  be  admitted. 
Their  title  seems  to  me  to  be  clear,  inasmuch  as  the  execu- 

(»  18  Ves.  254. 
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tor  is  distinctly  and  unequivocally  invested  with  a  fiduciary 
character  as  to  the  whole  residue,  though  the  trusts  do  not 
exhaust  the  whole.  The  circumstance  that  the  trusts  do 
not  exhaust  the  whole  has  been  rightly  held  to  be  immate* 
riaL  Here  that  circumstance  does  not  affect  the  fiduciary 
character  with  which  the  executor  has  been  invested.  It 
only  makes  him  a  trustee  pro  tanto  for  statutory,  instead  of 
for  testamentary,  objects. 

Upon  principle,  then,  as  well  as  upon  the  weight  of 
authority,  I  am  of  opinion  that  the  executor  in  this  case  is 
merely  a  trustee,  and  I  move  that  the  order  of  Lord  Cot- 
ienham  be  affirmed. 

Order  affirmed  (If). 

(k)  See  11  C^eo,  4  &  1  JVm.  A,  c.  40,  by  which,  in  cases  of  the  death 
of  testators  subsequently  to  Ist  September ,  1830,  executors  are  to  be 
deemed  trastees  of  the  residue  undisposed  of,  for  the  persons  who  would 
be  entitled  under  the  Statute  of  Distributions,  "unless  it  shall  appear 
by  the  will,  or  any  codicil  thereto,  the  person  or  persons  so  appointed 
executor  or  executors  was  or  were  intended  to  take  such  residue  bene- 
ficially." This  reverses  the  rule  of  construction,  stated  by  Sir  W. 
Grant,  in  Dawson  v.  Clark,  and  throws  on  the  executor  who  claims 
the  surplus  the  onus  of  proof  of  an  intention  in  his  favour.  What  is 
sufficient  to  express  such  an  intention  may  still,  therefore,  be  a  ques- 
tion on  the  construction  of  the  will. 
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1852.        Joseph  Smith  Salmon  - 
Feb.  19, 20.    j^^^  yf^^^  ^j  William 

Feaxklik 


Plaintiff  in  Erm. 
\       Defendant  m  Erm. 


Agreement  mot  A,  mide  hit  promiasoiy  note  payable  on  demand,  withii 
^  '^'  £ftFoar  of  B.  and  C,  the  executors  of  D.     A.  was,  witii  Hfnl 


Prowttttory 

note. 

Praetiee, 


other  reUitiFes,  to  be  entitled  to  certain  benefits,  under  D't vi, 
upon  the  coming  of  age  of  the  youngest  legatee  named  in  ths  wi. 
By  an  agreement  made  between  the  legatees,  the  ezeenton  icn 
authorized  to  lend  the  funds  in  their  hands  on  personal  sseorilff 
and  a  part  of  these  funds  having  been  lent  to  A.  (as  well  as  to  As 
other  legatees),  he  gave  the  ezeentors  the  note  in  questioii.  By  tls 
agreement  it  was  settled  that  the  notes  given  to  tiie  uisiiitfiw 
should  not  be  sued  on  till  the  youngest  legatee  had  urived  it  lis 
age  mentioned  in  the  wilL  The  executors  did  not  sign  this  igni' 
ment ;  but  when  it  had  been  signed  by  the  other  parties,  took  it 
into  their  possession.  The  executors  brought  the  action  wliils  tls 
legatee  in  question  was  alive,  and  before  he  had  attained  the  spsd- 
fied  age.  A.  pleaded  the  agreement  as  an  answer  to  the  tdioib 
averring  that  plaintiffs  accepted  and  received  the  note  on  the  iHfli 
and  conditions  of  the  agreement,  and  that  the  youngest  legatos  vii 
still  under  age.    At  the  trial  the  agreement  was  proved : 

Hbld,  that  the  plea  was  bad  in  substance,  for  that  the  agreementvii 
collateral,  and  was  not  between  the  same  parties  as  the  note. 

The  Judges  were  required  to  answer  a  question  put  by  the  Hobh. 
One  of  them  differed  from  the  rest.  The  opinions  of  the  o^ority 
were  stated  by  one  of  their  number,  and,  in  the  statement,  the  pris- 
ciple  on  which  the  dissentient  Judge  formed  his  opinion  was  Mt 
forth  to  his  satisfaction.  The  House  did  not  require  him  to  ststa 
his  reasons  at  length. 

This  was  a  writ  of  error  on  a  judgment  of  the  Comtof 
Exchequer  Chamber.  ^e&6  and /VanAfin  were  the  executon 
of  Catherine  Smithy  deceased,  and  they  brought  an  actioo 
against  the  defendant  upon  a  promissory  note,  payable  on 
demand,  dated  26th  August^  1845,  and  made  by  him  in 
their  favour  as  executors  for  a  sum  of  106/.  ISs.  8d.,  with 
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interest  at  the  rate  of  4/.  per  cent.  ScUmon  pleaded  several 
pleas,  of  which  the  fourth  alone  became  material  to  be  con- 
sidered. That  plea  alleged  '^  that,  contemporaneously  with 
and  at  the  same  time  as  the  making  of  the  note  in  the 
first  count  mentioned,  to  wit,  &c.,  a  certain  agreement  in 
writing  was  made  between  the  defendant  and  other  per- 
sons, to  wit,  William  Spicer^  Elizabeth  Spicer^  John 
Salmon^  and  Edmund  Salmon^  and  the  plaintiffs,  whereby 
it  was  agreed,  by  and  between  the  said  parties  to  the  said 
agreement,  that  the  said  note  in  the  first  count  mentioned 
should  not  become  due  and  payable,  nor  should  the  defendant 
be  called  upon  to  pay  the  same,  or  any  part  thereof,  until 
one  Edmund  Salmon  attained  the  age  of  twenty-five  years, 
or  if  he  should  die  before  he  attained  such  age,  then  upon 
a  certain  other  event  happening,  that  is  to  say,  certain 
moneys  and  estate  becoming  divisible  under  the  will  of 
Catherine  Smithy  in  the  declaration  mentioned,  and  not 
before;  and  the  defendant  saith  that  the  said  Edmund 
Salmon  is  now,  and  at  the  time  of  the  commencement  of 
this  suit,  to  wit,  &c.,  was,  alive,  and  within  and  under  the 
age  of  twenty-five  years,  to  wit,  of  the  age  of  twenty-three 
years ;  and  the  defendant  saith  that  the  plaintiffs  accepted 
and  received  the  said  note  at  the  time  of  making  the  same, 
to  wit,  &c.,  upon  the  terms  and  conditions  of  the  said 
agreement,  and  upon  no  other  terms  and  conditions  what- 
soever. Verification.*"  The  plaintiffs,  by  their  replication, 
traversed  the  plea,  and  issue  was  joined  thereon.  In  a  case 
of  Webb  and  another  v.  Spicer^  exactly  the  same  issues 
were  raised,  and  that  cause  was  tried  at  the  Surrey  Spring 
Assizes  in  1848,  before  Mr.  Justice  Coleridge^  when  the 
agreement  was  proved.  All  the  persons  named,  being  the 
legatees  under  Catherine  Smith's  will  (except  the  plain- 
tiffs), signed  it,  and  the  plaintiffs  took  it  into  their  own  pos- 
session after  it  was  so  signed,  and  it  was  produced  from 
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1852. 
Salmon 

V. 

Wbbb  and 
Franklin, 


their  custody  at  the  trial.  The  learned  Judge  direeted 
a  verdict  for  the  {daintiifs,  but  gave  the  defendant  leave 
to  move  to  enter  a  verdict  for  him  on  the  fourth  plea. 
A  rule  was  obtained  for  that  purpose,  and  in  Hilaij 
Term,  1840,  this  rule  was  made  absolute  (a).  On  the 
judgment  so  entered  for  the  defendant,  the  plaintifiB 
brought  a  writ  of  error  in  the  Exchequer  Chamber,  whoe 
the  judgment  was  reversed,  and  judgment  was  given  for 
the  plaintiffs  in  error,  on  the  ground  that  the  plea  was  bad 
in  substance  (i).  The  same  course  was  taken  in  the  cause 
of  Webb  and  another  v.  Salman  (the  present  plaintiff  in 
error) ;  and  he,  on  the  judgment  of  the  Court  of  Exchequer 
Chamber  being  given  against  him,  brought  a  writ  of  errar 
to  this  House. 

The  Judges  were  summoned,  and  Mr.  Baron  Parker 
Mr.  Justice  Coleridge^  Mr.  Justice  WigMmany  Mr.  Jus- 
tice MaulCf  Mr.  Justice  JErkf  and  Mr.  Justice  Crofitpfen, 
attended. 


Mr.  Prentice^  for  the  plaintiff  in  error : 
The  fourth  plea  discloses  a  complete  answer  to  the  action. 
The  Court  below  has  erred  in  assuming  that  certain  cases 
have  laid  down  the  rule  that  a  promissory  note  cannot  be 
affected  by  any  agreement  made  contemporaneously  with  it 
No  such  rule  is  deducible  from  those  cases,  for  each  de- 
pended on  the  particular  circumstances  existing  in  it 
Thus,  in  Adams  v.  Wardley  (c),  the  agreement  set  up  by 
the  defendant  in  his  plea  was  not  alleged  to  be  in  writing, 
and  that  case  was  decided  on  demurrer ;  but  in  Hartieg  v. 
Wilkinson  {d)y  an  endorsement  on  the  note,  which  had 


(a)  13  Q.  B.  Rep.  886,  nom, 
Webb  V.  Salmon,  and  Webb  v. 
Spicer, 

(b)  Id,  894. 


(c)  1  Mce.  &  W.  374. 

(d)  4  Camp.  127;  4  Maole  & 
S.  25. 
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been  made  before  the  note  was  signed,  was  allowed  to  con- 
trol the  operation  of  the  note,  and  that  ruling  of  Lord 
EUenhorough  at  Nisi  Prius  was  afterwards  supported  by 
the  Court.  The  case  of  Woodbridge  v.  Spooner  (e),  where 
Lord  Tenierden  said,  **  It  is  contrary  to  the  rules  of  law 
to  admit  extrinsic  evidence  to  show  that  the  intention  of  a 
party  executing  a  written  instrument  is  different  from  that 
apparent  on  the  face  of  the  instrument  itself,^  does  not 
apply  to  a  case  like  the  present ;  for  there  the  evidence 
sought  to  be  laid  before  the  jury  consisted  of  the  oral 
declarations  of  the  testatrix,  which,  of  course,  could  not 
prevent  the  enforcement  of  a  note  given  by  her.  Those 
declarations  were  made  either  before  or  after  giving  the 
note,  while  here  the  agreement  was  made  contemporaneously 
with  it,  was  reduced  into  writing,  and,  though  not  actually 
signed  by  the  executors,  was  adopted  by  them,  was  taken  pos- 
session of  by  them,  and  was  produced  by  them  at  the  trial. 
They  therefore  proved,  by  their  own  acts,  that  they  took 
the  note  on  the  conditions  set  forth  in  the  agreement ;  and, 
under  such  circumstances,  they  must  be  treated  as  having 
taken  it  as  a  conditional  promise  to  pay, — as  a  note  which 
was  only  to  become  due  on  the  happening  of  a  contingency, 
which  the  plea  shows  had  not  happened  at  the  time  of  the 
action  brought. 

The  true  distinction  seems  to  have  been  taken  by  Lord 
Chief  Justice  Tindaly  in  the  case  of  Brown  v.  Langley{f). 
There  the  action  was  on  a  promissory  note,  payable  two 
months  after  date,  and  the  defendant  pleaded  an  oral  agree- 
ment, not  reduced  into  writing,  by  which  the  note  was  not 
to  be  enforced  till  certain  circumstances  had  happened. 
The  Court  held  that  this  oral  agreement  could  not  be  set 
up  to  contradict  this  express  contract,  apparent  on  the  face 

(e)  3  Barn.  &  Aid.  233. 

(/)  5  Scott,  N.R.  249 ;  4  Man.  &  Gr.  466. 
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1852.        of  the  note,   but  that  a  contemporaneous  agreement  in 
g  "7^         writing  might  be  adduced  for  that  purpose.     The  Lori 
V,  Chief  Justice  said  (g) :  *'  The  general  rule  certainly  is,  that 

Franklin.  ^  verbal  agreement  cannot  be  received  to  vary  or  oontnl 
the  absolute  contract,  apparent  on  the  face  of  a  bill  or 
note ;  but  the  same  rule  does  not  apply  to  the  case  of  an 
agreement  in  writing  between  the  parties.  I  find  the  law 
thus  stated  by  GibbSf  J.,  in  Bawerbank  v.  Manteiro  {k) : 
*  In  Hoare  v.  Graham  (t),  the  evidence  of  the  undertaking 
to  provide  for  the  bill  was  rejected  merely  because  it  was 
parol,  and  could  not  be  received  to  control  written  instni^ 
ments  against  an  innocent  endorsee.  But  a  party  may,  by 
one  writing,  change  or  contradict  another ;  and  th&ce  is  no 
innocent  endorsee  here.^  ^  Those  observations  are,  both  as 
to  facts  and  principle,  exactly  applicable  to  the  present; 
and  the  plea  in  Brown  v.  Langley  was  not  sustained,  simply 
because  the  agreement  set  up  was  merely  oral,  and  was  not 
properly  connected  with  the  note  declared  on. 

After  the  case  of  Ford  v.  Beech  (^'),  it  may  perhaps  be 
impossible  to  contend  that  this  plea  is  good  on  the  ground 
of  avoiding  circuity  of  action,  but  it  is  good  on  the  ground 
that  the  note  was  taken,  not  as  an  absolute,  but  only  as  a 
contingent,  promise  to  pay.  The  fact  that  the  note  and 
the  agreement  are  on  two  separate  pieces  of  paper,  is  imma- 
terial. A  bond  might  be  executed  without  a  defMisanee 
attached  ;  but  a  defeasance  might  be  executed  at  the  same 
moment  on  another  piece  of  paper,  and  that  would  control 
the  operation  of  the  bond  as  much  as  a  defeasance  written 
on  the  same  paper.  If  that  is  so  with  respect  to  a  bond,  this 
agreement,  which  may  be  likened  to  a  defeasance^  cannot 
be  deprived  of  its  effect  because  it  is  not  written  on  the  note 
itself*     The  agreement  stated  in  the  declaration  and  that  in 

ig)  5  Scott,  N.R.  254.  (t)  3  Camp.  57. 

(A)  4  Taunt.  844^846.  (»  11  Q.  B.  Rep.  852. 
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the  plea  are  substantially  the  same.  They  constitute  but 
one  contract.  Hartley  v.  Wilkinson  (k).  The  declaration 
states  a  part  of  an  agreement,  the  plea  supplies  the  other 
part,  and  both  must  be  read  together.  In  Leeds  v.  Lancor 
shire  (/),  an  endorsement  was  written  on  the  note  before  it 
was  signed,  and  Lord  JEHenbarough  held  that  that  made 
it  an  agreement  as  between  the  original  parties,  though  the 
endorsement  might  not  affect  it  in  the  hands  of  a  third 
party,  a  bond  fide  holder.  Here  the  note  is  sued  on  by  the 
original  parties. 

The  mere  writing  of  a  note  does  not  make  it  a  perfect 
instrument ;  there  must  be  a  delivery  of  it.  That  is  the 
case  even  with  a  bill  of  exchange  {Marston  v.  Allen)  (m), 
where  it  was  held,  that  though  there  was  an  endorsement 
on  the  bill,  there  was  no  valid  delivery,  and  so  no  complete 
transfer. 

[The  Lard  Chancellor. — But  Churchill  v.  Gardner  (n) 
shows  that  it  is  not  necessary  to  aver  that  the  maker  of  a 
bill  delivered  it ;  it  is  sufficient  to  state  that  he  made  it.] 

Here  the  instrument  is  a  note  which  does  require  delivery, 
and  the  delivery  of  it  in  this  case  was  not  as  a  note  contain- 
ing an  absolute  promise  to  pay,  but  merely  a  note  containing 
a  promise  to  pay  after  the  happening  of  a  certain  event. 


1852. 
Salmon 

V, 

Webb  and 
Franklin. 


Mr.  Seijt.  Shee  and  Mr.  WiUes^  for  the  defendants  in 
error: 
The  agreement  set  forth  in  the  plea  is  a  new,  inde- 
pendent, and  collateral  contract,  entirely  different  from 
that  stated  in  the  declaration.  It  is  not  made  between  the 
same  parties.  The  agreement  is  a  mere  covenant  not  to 
sue  within  a  limited  time ;  but  that  cannot  be  pleaded  in 
bar,  for  such  a  covenant  is  no  bar,  unless  it  is  a  covenant 


(k)  4  Camp.  127. 
(/)  2  Camp.  205. 


(m)  8  Mee.  &  Wels.  494. 
(n)  7  Term  Rep.  596. 
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1852.  not  to  sue  at  all,  and  if  so,  then  it  ainoiuita  to  a  rdease, 
^  ^""^  and  must  be  stamped  as  such.  Brill  v.  Crick  (o)  shows 
V.  that  an  agreement  made  at  the  same  time  with  the  note,  and 

Frank  wr.  endorsed  on  it,  cannot  affect  the  plaintiff's  rig^t  to  sue  en 
it  as  a  note.  The  whole  doctrine  on  this  subject  was  dis- 
cussed in  Ford  v.  Beech  (p),  where  an  agreement  of  this 
sort  was  set  up,  and  the  Court  of  Exchequer  Chamber  held, 
after  verdict  for  the  defendant,  that  the  plea  was  not  an 
answer  to  the  action,  because,  if  the  right  of  action  was 
suspended  for  any  period,  it  was  extinguished  altogether, 
which  certainly  was  not  the  intention  of  the  parties,  and 
therefore  the  agreement  must  be  construed  as  merely  giving 
the  defendant  a  right  of  action,  if  the  plaintiff  did  not 
observe  the  terms  of  the  agreement. 

[The  Lord  Chancellor, — Is  it  not  more  like  Straeg  ?. 
The  Bank  of  England  f  (q)  There  the  party  had  a  right 
to  demand  a  transfer  of  stock  ;  there  was  an  agreement,  as 
here,  not  to  make  the  demand  until  after  a  certain  event ; 
and  the  Court  held  the  agreement  to  be  binding.] 

The  distinction  between  that  case  and  the  present  is,  that 
there  it  was  not  decided  that  the  right  of  action  was  sus- 
pended, but  that  the  right  to  demand  the  doing  of  a  certain 
thing,  the  npn- performance  of  which  would  give  the  right 
of  action,  was  agreed  to  be  delayed  till  a  particular  event 
had  taken  place.  Here  the  plaintiffs  have  a  right  of  action 
on  the  note — they  have  not  to  do  any  given  act  before  that 
right  arises:  the  right  therefore  cannot  be  suspended  by 
this  agreement.  That  brings  the  case  to  that  of  Deua  v. 
Jefferiee  (r),  where  to  an  action  of  debt  on  bond,  a  covenant 
not  to  sue  before  a  certain  time  was  pleaded ;  but  the  Court 
said  that  the  instrument  set  up  was  only  a  covenant,  and 
should  not  enure  as  a  release ;  it  could  not  be  pleaded  in 

(o)  1  Mee.  h  Wels.  232  ;  Tyr.  {q)  6  Bing.  754. 

&  Gr.  522.  (r)  Cro.  Eliz.  352. 

ip)  UQ.  B.Rep.  852. 
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bar,  but  the  party  was  put  to  his  writ  of  covenant,  if  sued 
before  a  certain  time.  Tv/mer  v.  Dawes  («),  Bowerbank 
V.  Mofiteiro  (t),  are  to  the  same  effect 

[The  Lord  Chancelhr.'^Biit  the  question  here  is, 
whether  these  instruments  can  be  read  together,  and  if  so, 
whether  they  do  not  constitute  an  agreement,  and  not  a 
promissory  note.] 

They  do  not  constitute  one  agreement^  and  could  not  be 
so  pleaded,  because  they  are  not  between  the  same  parties. 
The  note  and  the  agreement,  therefore,  cannot  be  treated 
like  a  defeasance  and  a  bond ;  for  an  essential  requiate  of  a 
defeasance  is,  that  the  bond  and  the  defeasance  should  be 
between  the  same  parties.  (8hepherd*s  Touchstone)  (u). 

The  plea  here,  too,  is  bad,  for  not  alleging  that  the 
agreement  was  part  of  the  same  contract  as  the  note.  If 
the  two  instruments  could  stand  together  in  law,  it  would 
be  because  they  formed  but  one  contract,  and  then  it  would 
be  the  duty  of  the  Court  to  see  how  their  contradictory 
stipulations  could  be  reconciled.  It  is  impossible  to  reoon* 
die  them,  for  the  parties  themselves  and  the  interests  of 
those  parties  are  not  the  same.  That  fact  alone  proves 
that  they  must  be  treated  as  separate  instruments,  convey- 
ing separate  rights.  On  that  arise  the  objections,  first,  that 
an  absolute  promise  to  pay  on  the  fa,ce  of  a  negodable 
instrument  cannot  be  controlled  by  an  agreement  to  suspend 
the  enforcement  of  that  promise ;  and  next,  that  if  such 
agreement  could  be  valid  for  such  a  purpose,  it  could  aoly 
be  so  as  between  the  same  parties.  Here  there  is  nothing 
to  render  this  agreement  valid  for  the  purpose  for  which  it 
is  set  up  in  this  plea.  The  two  instruments  entirely 
differ  from  each  other,  and  they  are  not  between  the  same 
parties. 

(*)  2  Wm.Saund.  150,  n.  2.  (u)  397  a.  Edit,  of  1826,  by 

(/)  4  Taunt.  844.  Mr.  Atherley. 
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The  Lord  Chancellor  proposed  a  question  for  the  ooo- 
sideration  of  the  Judges. 

The  Judges  requested  to  be  allowed  to  retire  to  consider 
their  answer.     This  was  granted,  and  on  their  return. 


Mr.  Baron  Parke: 
The  question  which  your  Lordships  have  been  pleased  to 
put  to  her  Majesty'^s  Judges  is,  '^  Does  the  plea  set  forth 
upon  the  record  present  a  sufficient  bar  to  the  cause  of  actkm 
set  forth  in  the  declaration  ?^ 

[His  Lordship  stated  the  declaration  and  the  fourth  pies-] 
In  answer  to  the  question  proposed  to  us,  I  have  to  say 
that  all  of  us  who  heard  the  argument,  excepting  my 
brother  Erle^  agree  that  the  plea  is  bad,  for  the  reasons 
given  in  the  judgment  of  the  Court  of  Exchequer  Chamber 
in  this  case.  My  brother  Erie  thinks  that,  upon  the  fiids 
stated  in  the  plea,  the  defendant  did  not  intend  to  ddiver 
the  note  so  as  to  make  himself  liable  until  the  happening  of 
one  of  the  contingencies  there  specified.  The  other  Judges 
think  that  the  meaning  of  the  phrase  **  cotemporaneously 
with  and  at  the  same  time,^  is  merely  that  the  agreement 
alleged  in  the  plea  was  made  at  the  same  time  with  the 
promissory  note,  not  that  it  was  part  and  parcel  of  the 
same  instrument,  and  to  be  treated  and  construed  as  if  it 
was  written  on  the  same  paper.  We  consider  it,  therefore, 
to  be  a  collateral  undertaking,  perfectly  consistent  wifli  the 
existence  of  a  note  containing  an  absolute  promise  to  pay ; 
and  such  collateral  agreement  is  no  answer  to  the  declara- 
tion :  First,  because  there  does  not  appear  on  the  face  of 
the  plea  to  be  any  sufficient  consideration  for  the  plaintiflTs 
promise ;  secondly,  because  it  is  an  agreement  not  to  sue 
for  a  limited  time  only, — and  a  covenant  not  to  sue  for  a 
limited  time  is  no  answer  to  an  action;  thirdly,  because 
there  are  different  parties  to  the  agreement  than  those  to 
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the  promissory  note,  and  therefore,  even  if  it  was  an  abso- 
lute contract  not  to  sue  at  all,  it  would  be  unavailable  as  a 
defence,  because  it  is  not  between  the  same  parties.  If  the 
defendant  is  wrongly  sued  on  the  note,  the  defendant  and 
others,  not  the  defendant  alone,  must  join  in  the  action 
against  the  plaintiff  for  so  suing,  and  there  can  be  no  defence 
in  such  a  case  on  the  ground  of  circuity  of  action,  for  there 
would  be  none.  The  defence  which  rests  on  the  ground  of 
circuity  of  action  applies  only  to  causes  of  action  between 
the  same  parties. 


1852. 
Salmon 

V. 

Wbbb  and 
Franklin. 


Lord  Brougham, — Allow  roe  to  ask  whether  roy  honour- 
able and  learned  friend  Mn  Justice  Erie  is  satisfied  that 
this  should  be  received  as  his  opinion,  because,  if  not,  the 
course  is  for  Mr.  Justice  Erie  to  begin,  and  for  you  to  give 
the  opinion  of  the  other  Judges. 

Mr.  Justice  Erie. — ^The  force  of  my  opinion  is  contained 
in  the  exceptive  part  of  that  which  has  been  read  by  my 
brother  Parke. 

Lord  Brougham, — Then  you  do  not  desire  to  make  any 
statement  ? 

Mr.  Justice  Erie. — I  do  not  desire  to  dilate  upon  the 
principle,  the  principle  itself  having  been  clearly  stated. 


,The  Lord  Chancellor: 
Your  Lordships  having  heard  the  opinion  of  the  learned 
Judges,  and  the  majority  of  the  learned  Judges  being  of 
opinion  that  this  judgment  ought  to  be  aifirmed,  I  may  state 
that  that  is  the  conclusion  at  which  I  have  myself  arrived.  I 
however  understand  the  substance  of  Mr.  Justice  Erle^a  opi- 
nion  to  be,  that  it  appears  upon  the  facts  set  forth  in  the  plea, 
that  the  plaintiffs  below  did  not  receive  the  note  upon  the 
ground  of  being  able  to  enforce  it  according  to  its  terms,  that 
is  to  say,  as  being  payable  on  demand,  but  upon  the  ground 
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of  the  right  to  demand  being  postponed  until  the  happening 
of  the  events  mentioned  and  referred  to  in  the  agreement 

My  Lords,  I  own  it  appears  to  me  that  this  case  is  not 
encumbered  with  any  serious  difficulty.  The  dedantioD 
sets  forth  a  note  payable  on  demand.  The  plea  sets  forth 
a  certain  agreement,  and  alleges  that  that  agreement  was  to 
the  effect  that  the  note  should  not  be  enforced  acccRtliiig  to 
its  terms.  That  appears  to  be  the  judgment  of  the  Court 
of  Queen's  Bench,  and  it  appears  to  me  that  the  judgment 
of  the  Court  of  Queen's  Bench,  proceeding  as  it  does  only 
on  the  proof  of  the  agreement  as  a  matter  of  fact,  and  not 
on  the  sufficiency  of  the  plea  in  point  of  law,  may  be  add 
to  be  in  accordance  with  the  opinion  which  the  leaned 
Judges  have  now  delivered.  It  certainly  is  not  in  contn* 
diction  to  that  opinion.  If  the  agreement  set  forth  in  the  plea 
forms  a  part  of  that  note,  then  the  note  never  was  made  accord* 
ing  to  the  terms  set  out  in  the  declaration,  and  the  Court  of 
Queen's  Bench  having  that  plea  before  it,  having  heard  all  the 
evidence  in  support  of  that  plea,  has  held  that  the  evidence 
in  the  cause  did  sustain  the  allegation  in  the  declaratioD, 
that  the  note  was  made  as  there  set  forth.  The  present 
opinion  of  the  learned  Judges  is  in  conformity  with  that 
view ;  but  then  another  question  arises ;  namely,  how  in 
the  agreement  is  an  answer  to  an  action  on  the  note. 

Now,  my  Lords,  the  agreement  being  made  with  the 
defendant  and  others,  must  of  necessity  be  collateral  to  the 
note,  which  is  a  note  given  by  the  defendant  to  the  plaintifi 
alone.  Where  the  parties  to  one  agreement  are  difiereot 
from  the  parties  to  another,  whatever  may  be  the  eflect  of 
the  agreement,  according  to  any  understanding  whidi  can 
fairly  be  applied  to  the  subject-matter,  must  it  not  be 
treated  as  being  collateral  ?  There  are  two  agreements  here, 
if  they  may  so  be  called, — the  note  set  forth  in  the  declara- 
tion and  the  agreement  set  forth  in  the  plea.     Thoee  two 
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agreements,  in  one  sense,  are  inconsistent  with  each  other; 
but  may  they  stand  together,  and  can  you  best  give  effect 
to  the  intentions  of  the  parties  by  construing  the  one  as 
operating  in  restraint  of  the  other,  or  as  creating  distinct 
and  independent  obligations  ?  It  appears  to  me  that  you 
will  best  give  effect  to  the  intention  of  the  parties  by  con- 
struing them  as  independent  of  each  other.  The  plaintiffs^ 
by  that  agreement,  would  subject  themselves,  should  they 
fail  in  the  performance  of  it,  to  such  damages  as  the  parties 
with  whom  they  contracted  might  jointly  sustain.  Damages 
could  not  be  assessed  in  r^rd  to  several  respective  injuries 
to  the  several  individuals ;  it  must  be  one  joint  assessment 
of  damages  sustained  by  the  whole.  It  was  also  the  inten- 
tion of  the  parties  that  all  with  whom  the  plaintiffs  con- 
tracted should  be  parties  to  enforce  the  agreement  so  made, 
the  agreement  to  be  enforced  according  to  the  ordinary  rules 
of  law,  which  would  require  all  the  contracting  parties  to 
be  before  the  Court.  Will  it  or  not  correspond  with  that 
intention  to  allow  one  to  enforce  it  without  the  concurrence 
of  the  others  ?  Does  the  mode  of  enforcing  it  vary  the 
right?  This  plea  is  an  attempted  enforcement  of  that 
agreement  by  one  contracting  party  without  the  others. 
What  is  the  effect  of  that?  Why,  it  is  to  give  to  the 
defendant  a  benefit  and  an  advantage  in  respect  of  an  injury 
or  damage  by  the  plaintiffs ;  not  which  is  necessarily  an 
injury  or  damage  applying  to  the  whole  of  the  contracting 
parties,  but  to  one  only,  and  therefore  giving  a  different 
effect  to  the  agreement  than  that  which  by  law  properly 
belongs  to  it.  The  agreement  and  the  note  may  well  stand 
together ;  and,  as  it  appears  to  me,  the  intention  of  the 
parties  to  the  agreement  will  be  best  effected  by  allowing 
them  to  stand  together ;  that  is  to  say,  you  leave  the 
plaintiffs  to  enforce  the  payment  of  the  note ;  you  leave 
them  to  enforce  the  performance  of  that  entire  contract  to 
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which  the  plaintiffs  and  the  defendant  were  alone  parties 
and  you  leave  the  parties  to  the  agreement  to  enfoioe 
that  agreement  by  commensurate  damages,  if  a  I»eadi  of 
the  agreement  should  take  place.  It  seems  to  me,  there* 
fore,  that  you  best  adhere  to  the  general  rule  of  law  bj 
holding  that  those  parties  only  can  enforce  the  agreement, 
by  any  mode,  who  were  the  parties  to  it ;  and  not  that  oik 
distinguished  from  the  others  should  have  the  power  so  to 
do,  especially  when  the  consequences  of  that  are  cone- 
quences  enuring  only  to  the  benefit  of  one,  and  not  to  the 
benefit  of  all.  It  seems  to  me,  therefore,  that  this  opinioiii 
which  has  been  delivered,  corresponds  with  the  judgment 
of  the  Court  of  Queen^s  Bench. 

My  Lords,  the  defendant  may  rely  upon  the  statement 
in  the  latter  part  of  the  plea,  which  is  a  strong  tact,  and 
well  calculated  to  arrest  attention ;  but  I  own  that,  on  a 
deliberate  consideration  of  the  matter,  it  does  not  appear  to 
me  essentially  to  vary  it.  What  is  the  latter  part  of  the 
plea  ?  It  is,  *^  That  the  plaintiffs  accepted  and  received 
the  note  upon  the  terms  and  conditions  of  the  agreement 
That  appears  to  me  only  equivalent  to  what  would  be  ex- 
pressed by  "  without  prejudice  to  the  agreement;**  that  is, 
they  recognise  the  existence  of  the  agreement, — ^they  take 
the  note  subject  to  the  agreement.  But  how  subject  ?  Sub> 
ject  to  its  being  enforced  according  to  law ;  that  mode  to 
be,  by  all  the  parties  consenting  to  the  enforcement,  and  aD 
recovering  damages  commensurate  with  the  joint  injury. 
I  therefore  think  that  the  latter  part  of  the  plea  does  nothing 
more  than  import  that  the  note  was  not  taken  with  the 
view  of  afiecting  in  any  respect  the  validity  of  that  agree- 
ment ;  and  I  think,  as  I  before  stated,  that  your  LfOrdships 
will  best  effectuate  the  intention  of  the  parties  by  holding  that 
it  is  not  competent  to  the  defendant  to  set  up  this  plea  in 
bar  of  the  form  of  action  set  forth  in  the  declaration,  but 
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leaving  him,  together  with  the  persons  who  joined  with  him 
in  the  making  of  that  contract,  to  recover  such  compensa- 
tion as  it  was  the  object  of  the  parties  should  be  recovered 
when  they  made  the  agreement ;  namely,  the  damages  sus- 
tained by  all. 

It  appears  to  me,  therefore,  that  the  opinion  of  the  ma- 
jority of  the  learned  Judges  is  that  upon  which  your  Lord- 
ships ought  to  act ;  and,  with  that  respect  which  is  due 
to  the  learned  Judge  who  differs  from  them,  your  Lord- 
sliips,  acting  upon  those  principles  which  are  perfectly  well 
recognised,  will  affirm  this  judgment.  I  think  the  case  of 
Wetherell  v.  Langaton  (o),  cited  in  the  argument  in  the 
Court  of  Queens's  Bench  (ti;),  as  your  Lordships  may  be 
aware,  perfectly  recognises  the  principle,  that  a  contract 
made  with  several  parties  cannot  be  severally  treated.  I 
therefore  propose  to  your  Lordships  that  the  present  judg- 
ment should  be  affirmed. 


1852, 
Salmon 

V, 

Wbbb  and 
Franklin. 


Lord  Brougham : 
I  entirely  agree  with  my  noble  and  learned  friend.  I 
consider,  upon  the  grounds  stated  in  argument  in  the  Court 
of  Exchequer  Chamber,  from  which  this  record  comes,  that 
the  opinion  of  the  learned  Judges  ought  to  be  adhered  to. 
I  have  the  greatest  possible  respect  for  the  dissentient  opi- 
nion of  my  honourable  and  learned  friend  Mr.  Justice 
Erie ;  but,  upon  the  whole,  I  think  we  ought  to  act  in 
accordance  with  the  view  which  is  adopted  by  the  great 
majority  of  the  learned  Judges;  and  I  do  not  see  any 
necessary  discrepancy  between  them  and  the  judgment  of 
the  Court  of  Queen^s  Bench. 

Judgment  for  the  defendant  in  error. 


(v)  I  Excb.  Rep.  634. 


(w)  13  Q.B.  Rep.  892. 
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it 


Witt.  A  testator  made  a  will  in  the  following  form :  *'  Whore—  I  am 

T^!S^am%  ^  fee-simple  of  divert  freehold  manon,  or  reputed  manon^  ■» 
real  and  per-  wg^,  lands,  tenements,  rents,  and  hereditamenta*  ntnati^  kt^ 
$onai  eiiaie,  and  of  a  leasehold  estate  in,  &o.»  and  also  of  a  copjbold 
omrt^JntmeS^  situate,  &c.,  and  also  of  freehold  estates  in,  &c.,  and  of  large 
efla/«.  ui  the  funds  of  England  i  Now  I  do  hereby  give  and  devise,  after  ay 

just  debts  and  funeral  expenses  and  legacies  are  paid  (which  I  erte 
to  be  paid  out  of  my  personal  estate),  all  my  estates  in  the  ftmdtef 
England  and  all  my  sttd  manors,  &c.,''  unto  three  peraona  in 
sion,  and  their  sons  sueceseively  in  tail  male,  in  striot 
**  and  for  default  of  such  issue,  I  give  and  devise  the  same  to  mg 
own  right  heirs  for  ever."  He  then  gave  his  truateee  a  pow, 
with  the  consent  of  the  person  who  might  be  in  poeseasion,  to  fay 
out  hb  personal  estate  in  the  purchase  of  freeholds,  &c.,  and  ts 
settle  the  same  when  purchased  to  such  uses  as  were  declared  of  Mi 
**  manors,  or  reputed  manors,  messuages,  lands,  tenements,  rsat^, 
hereditaments,  and  premises  devised  by  this  my  will,  as  ahaU  bs 
then  existing  undetermined,  or  capable  of  taking  eflfect,  ^^  to,  &&, 
for  no  other  estate,  use,  trust,  or  purpose  whatsoever:" 
Hbld,  first,  that  the  power  to  trustees  to  convert  personalty  into 
realty  did  not  operate  as  an  absolute  conversion :  but,  aecondly, 
that,  on  the  face  of  the  will,  it  was  the  intention  of  the  testator  to 
make  the  two  funds  a  blended  property,  and  to  give  them  the 
character  of  real  estate,  and  to  make  both  properties  go  togetfasr, 
and  to  give  both  to  persons  expressly  designated ;  and  that  sndi 
intention  did  not  cease  with  the  failure  of  issue  male  under  the 
limitations,  so  as  to  make  the  real  estate  afterwards  go  in  one  way, 
and  the  personal  estate  in  another. 


This  was  an  appeal  against  a  decree  of  Vice-Chanodlor 
Wigraniy  made  in  a  suit  instituted  to  obtain  a  declaration 
of  the  true  construction  of  the  will  of  the  late  Reveieod 
Peter  Beauvoir^   of   Downham'hally    in  the  county  of 
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Ee9e».  The  appellant  was  the  personal  representative  of 
the  testator's  sole  next  of  kin,  and  the  respondent  the  testa* 
tor*s  heir-at-law. 

The  will,  which  appeared  to  have  been  drawn  by  the  testator 
without  professional  assistance,  bore  date  the  87th  day  of 
Jcify,  1800.  After  giving,  in  the  ordinary  form,  pecuniary 
legacies  to  several  individuals,  the  testator  gave  a  sum  of 
6^000/.  in  the  4  per  Cents,  to  his  godson  R.  P.  Whiah^  half  of 
the  interest  of  which  was  to  be  expended  in  his  maintenance 
and  education,  and  the  other  half,  with  the  principal,  to  be 
paid  over  to  him  when  he  should  arrive  at  twenty-one ;  but 
if  the  said  R.  P.  Whiah  should  die  before  twenty-one,  then 
the  said  6,000/.  were  given  to  *<  Martin  Whish  and  Richard 
Benyon^  and  their  heira^  during  the  life  of  Harriet 
Whiah^  and  for  her  separate  use,  with  a  power  of  appoint- 
ment The  will  then  proceeded  thus :  ^*  And  whereas  I 
am  seised  in  fee-simple  of  divers  freehold  manors  or  reputed 
manors,  messuages,  lands,  tenements,  rents,  and  heredita- 
ments, situate,  &c,  and  of  a  leasehold  estate  in,  &c.,  and 
also  of  a  copyhold  estate  situate,  &c.,  which  I  have  sur* 
rendered  to  the  use  of  my  will :  And  also  of  freehold 
estates  in  Eaaex,  and  of  large  sums  in  the  funds  of 
England :  Now  I  do  hereby  give  and  devise,  after  my  just 
debts  and  funeral  expenses  and  legacies  are  paid,  which  I 
order  to  be  paid  out  of  my  personal  estate,  all  my  estates  in 
the  funds  of  England^  and  all  my  said  manors,  or  reputed 
manors,  messuages,  lands,  tenements,  tithes,  rents,  heredi- 
taments, and  premises,  both  freehold,  leasehold,  and  copy- 
hold, and  what  other  kind  and  nature  soever,  and  whereso- 
ever situate  in  the  kingdom  of  Great  Britain^  and  whereof 
I  have  power  to  dispose,  and  all  my  estate,  right,  title,  and 
interest  therein,  in  possession,  reversion,  or  otherwise  how- 
soever, with  their  and  every  of  their  rights,  members,  and 
appurtenances,  unto  Edward  Benyony  second  son  of  the 
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late  Richard  Benyoriy  of  EnglefiddrhmMe^  in  the  oomitj 
of  Berkshirei  and  his  asBigns,  for  and  during  the  terra  of 
his  natural  life,  without  impeachment  of  waste  ;  and  from 
and  after  the  determination  of  that  estate^    I   give  ad 
devise  the  same  to  Richard  Benyon^  of  Englefield^  in  the 
county  of  Berkshire^  and  Martin  Wht'sh^    of  Bemen 
Street,  in  the  county  of  Middlesex,  and  their  beirsy  during 
the  life  of  the  said  Edward  Benyon,  in  trust  to  preserve 
the  contingent  remainders  hereinafter  limited  from  beiif 
prevented,  defeated,  or  destroyed,  and  for  that  purpov  to 
make  entries  and  bring  actions,  as  occasion   shall  be  or 
require;  in  trust,  nevertheless,  to  permit  and  suffer  Ae 
said  Edward  Benyon  and  his  assigns  to  receive  and  take 
the  rents  and  profits  thereof  during  his  life;  and  from  and 
after  the  decease  of  the  said  Edward  Benyon^  I  give  and 
devise  the  same  to  the  first,  second,  third,  fourth,  fifth,  and 
every  the  son  and  sons  of  the  body  of  the  said  Edward 
Benyon  lawfully  to  be  begotten,  severally,  succesdvdy, 
and  respectively,  one  after  another,  in  order  and  course  as 
they  shall  be  in  priority  of  birth  and  seniority  of  age ;  and 
the  several  and  respective  heirs  male  of  the  seTeral  and 
respective  body  and  bodies  of  all  and  every  such  son  and 
sons  lawfully  issuing,  the  elder  of  such  sons,  and  the  heirs 
male  of  the  body  lawfully  issuing,  to  be  always  preferred 
and  to  take  before  the  younger  of  such  sons  and  the  heirs 
male  of  his  and  their  body  and  bodies  lawfully  issuing.^ 
There  was  a  similar  gift,  with  like  limitations,  to  Charhs 
Benyon,  the  third  son  of  Richard  Benyon,  of  EngU^iM, 
and  then  the  will  proceeded  thus :  *^  And  for  default  of  such 
issue,  I  give  and  devise  the  same  to  Richard  Benyon  [the 
respondent] ,  eldest  son  of  the  late  Richard  Benyon,  otEngh- 
Jield,  in  the  county  of  Berkshire,  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of 
waste.    And  from  and  after  the  determination  of  that  estate, 
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I  give  and  devise  the  same  to  the  said  Martin  Whish  and  his 
heirs,  during  the  life  of  the  said  Richard  Benyon^  in  trust, 
by  the  ways  and  means  aforesaid  to  preserve  the  contingent 
remainders,  but,  nevertheless,  to  permit  and  suffer  the  said 
Richard  Benyon  and  his  assigns  to  receive  and  take  the  rents, 
issues,  and  profits  thereof  during  his  life«  And  from  and 
after  the  decease  of  the  said  Richard  Benyan^  I  give  and 
devise  the  same  to  the  first,  second,  third,  fourth,  fifth,  and 
all  and  every  other  the  son  and  sons  of  the  body  of  the  said 
Richard  Benyon  lawfully  to  be  begotten,  severally,  succes- 
sively, and  respectively,  one  after  another,  in  order  and 
course  as  they,  and  every  of  them,  shall  be  in  priority  of 
birth  and  seniority  of  age,  and  the  several  and  respective 
heirs  male  of  the  body,  several  and  respective  body  and 
bodies,  of  all  and  every  such  son  and  sons  lawfully  issuing; 
the  elder  of  such  sons,  and  the  heirs  male  of  his  body  law- 
fully issuing,  to  be  always  preferred  and  to  take  before  the 
younger  of  such  sons,  and  the  heirs  male  of  his  and  their 
body  and  bodies  lawfully  issuing ;  and  for  default  of  such 
issue,  I  give  and  devise  the  same  to  my  own  right  heirs  for 
ever.*^  The  will  then  gave  certain  powers  of  leasing,  and 
some  additional  legacies,  and  appointed  the  respondent  and 
Martin  lihish  executors,  and  concluded  in  the  following 
words : — **  And  I  do  give  a  power  to  my  said  trustees,  with 
the  consent  of  the  person  who  may  be  in  possession  and 
entitled  to  the  profits  thereof,  to  lay  out  and  invest  the 
residue  and  surplus  of  my  said  personal  estate  in  the  pur- 
chase or  purchases  of  freehold  messuages,  lands,  tenements, 
and  hereditaments,  within  that  part  of  Great  Britain 
called  England^  and  to  settle  and  convey  the  same,  when 
purchased,  to,  for,  upon,  and  subject  to  such  and  so  many 
of  the  uses,  estates,  trusts,  powers,  provisoes,  and  limita- 
tions, hereinbefore  limited,  created,  and  declared,  of  and 
concerning  my  said  manors  or  reputed  manors,  mc^ssuages. 
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D«  "b^ad.    ^^""^  ^  *"  "y  '"*  ^"'  as  shall  be  then  existing  nuk- 
VOIR        termined,  or  capable  of  taking  effect,  and  to  and  Idtm 
De  Bbau-    ^^^^^  estate,  use,  trust,  or  purpose  whatsoever.'' 

VOIR.  Edward  Benyon  and  Charles  Benyon,  the  first  temnli 

for  life  named  in  the  testator^s  will,  departed  this  Hfe  widh 
out  issue,  in  his  lifetime. 

The  testator  died  inSeptember^  18S1,  leaving  the  veqmd- 
ent  his  heir-at-law,  and  the  last  in  succession  of  the 
under  the  will,  him  surviving.  The  respondent  is  a 
without  issue. 

The  next  of  kin  of  the  testator  at  the  time  of  his  deadi 
was  Mrs.  Mary  McDtmgaUy  who  afterwards  became  tk 
wife  of  the  appellant,  then  John  Edmomd  Brown^  Esq. 
(subsequently  Sir  John  JE*  Broum,  Bart.),  and  who  hai 
since  assumed  the  name  of  De  Beauvair^  and  is  her  per- 
sonal representative. 

On  the  5th  Marchy  1846,  the  appellant  filed  his  bill  in 
the  Court  of  Chancery,  by  which,  after  stating  the  fiwts 
above  set  forth,  he  charged  that,  according  to  the  trae 
construction  of  the  will,  the  appellant  was  entitled  under 
the  final  limitation  in  favour  of  the  testator^s  right  heirs  ia 
remainder  expectant,  on  the  death  of  the  respondent  with- 
out leaving  any  son,  to  all  the  testator's  personal  estate  and 
effects  which  are  comprised  in  and  affected  by  that  limits 
tion ;  but  that  the  respondent  alleged  that,  according  to'the 
true  construction  of  the  will,  the  whole  of  the  personal 
estate  would,  in  the  event  of  liis  death  without  leaving  any 
SOD,  belong  absolutely  to  him  as  heir-at-law  of  the  testator, 
that  even  if  the  appellant  had  any  interest  in  any  part  of  the 
testator's  personal  estate,  he  had  ceased  to  have  audi  inte>- 
rest,  inasmuch  as  the  whole  of  such  personal  estate  had,  by 
virtue  of  the  power  for  that  purpose  contained  in  the  wiD, 
been  invested  in  the  purchase  of  real  estates,  idieieby  it 
had  ceased  to  be  personal  estate,  and  became  real  estate^  and 
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as  such  would  pass  to  the  testator's  right  heirs  in  the  event 
of  the  death  of  the  respondent  without  leaving  issue  male ; 
and  the  bill  cl|(u*ged  the  contrary  thereof  to  be  the  truth, 
and  alleged  that  a  large  part  of  the  personal  estate  remained 
uninvested,  and  that  the  other  part  had  been  invested  by 
the  respondent  in  his  character  of  heir-at-law  or  as  tenant 
for  life  under  the  will,  and  not  in  his  character  of  surviving 
trustee  thereunder,  and  that  such  investment  would  not 
alter  the  nature  of  the  property,  which  would  still  continue 
personal  estate.  The  bill  prayed  a  declaration  of  the  trusts 
of  the  will  in  favour  of  the  plaintiff's  right  as  representing 
the  testator^s  sole  next  of  kin. 

The  respondent  demurred  for  want  of  equity,  and  by  an 
order  of  the  Vice-ChanceUor  of  England^  of  April  SI, 
1846,  the  demurrer  was  allowed  (a). 

The  appellant  appealed  against  the  order  allowing  the 
demurrer. 


1852. 
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Mr.  Rolt  and  Mr.  MaRns  (Mr.  Giffard  was  with 
them),  for  the  appellant: 
On  the  true  construction  of  this  will,,  by  the  words 
my  right  heirs,*"  the  personal  estate  must  descend  to  those 
who,  according  to  the  ordinary  rule  of  law,  will  be 
entitled  to  personal  estate,  and  the  demurrer  to  this  bill 
cannot  be  sustained. 

The  appellant  contends,  as  his  first  proposition,  that  after 
exhausting  the  issue  male  of  the  persons  mentioned  in  the 
will,  it  was  the  intention  of  the  testator  that  his  property 
should  descend  as  if  he  had  died  intestate.  That  is  the 
effect  of  what  he  here  directs.  The  word  "  heirs '^  is 
popularly  used  as  a  word  of  succession,  and  it  is  always  so 
employed  in  the  absence  of  a  specific  intention  to  benefit 
any  particular  person.  It  has  certainly  been  so  used  by 
this  testator,  who  was  not  a  professional  person,  and  who 

(a)  15  Sim.  163. 


580 


CASES  IN  THE  HOUSE  OF  LORDS. 


1852. 
Di  Bbau- 

VOIR 
V, 

D%  Bbau- 

VOIR. 


has  shown  in  other  parts  of  the  will  that  he  did  not  knov 
the  distinction  between  heirs  and  executors.  The  woid 
heirs  has  been  used  in  this  popular  sense,  not  ^y  individoak 
alone,  but  by  the  Legislature  itself.  Thus,  in  the  9  Geo.  % 
c.  36,  one  of  the  Mortmain  Acts,  the  phrase  employed  is 
<*  disherison  of  lawful  heirs,*"  and  it  is  there  employed  with 
reference  both  to  real  and  personal  succession.  At  comiiioo 
law,  the  word  ** heirs'^  has  but  one  strict  l^al  primarj 
signification,  and  that  is,  as  a  word  of  descent  in  refisrence 
to  real  estate ;  but  when  the  context  of  a  will  does  not 
allow  it  to  be  so  applied,  then  the  Courts  resent  to  a 
secondary  signification.  To  restrict  it  to  its  primary  sig- 
nification as  a  word  of  descent,  even  in  reference  to  ml 
estate,  there  must  be  a  previous  descendible  estate  whidi 
the  heirs  are  to  take.  If  a  testator  devises,  or  a  man  by 
deed  gives,  an  estate  ^^  to  the  heirs  of  il.,^  there  is  nothiDg 
preceding  it  on  which  to  engraft  this  word  aa  a  W(»d  of 
descent — it  must  therefore  be  treated  as  a  word  of  purchase; 
but  if  there  had  previously  been  an  estate  devised  cat  given 
to  A,y  then  the  devise  or  gift  to  the  heirs  of  A.  ¥rould  have 
a  root  to  which  the  word  could  be  applied.  There  is  no 
such  root  on  which  to  engraft  it  here.  The  will  supposes 
all  the  previous  devises  to  have  failed,  and  then  gives  the 
property  to  the  testator*s  **  own  right  heirs." 

The  second  proposition  therefore  follows;  that  where 
there  is  any  ingredient  of  descent  in  the  transmission  or 
devolution  of  property,  whether  real  or  personal,  the  natare 
of  the  property  must  govern  the  devolution,  unless  the 
contrary  intention  appears. 

Apply  these  propositions  to  this  will.  The  word  ^*  heirs'* 
is  here  in  the  plural  number;  but  that  cannot  make  any 
difference,  though  Lord  Coke  says  (6)  that  there  is  a 
distinction  between  the  use  of  the  word  in  the  singular  and 
plural  numbers,  so  that  *'  if  a  man  give  land  to  a  man 

{h)  Co.  Lit.  8  b. 
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and  his  heir  in  the  singular  number,  he  hath  but  an  estate 
for  life,  for  his  heir  cannot  take  a  fee-simple  by  descent, 
because  he  is  but  one;  and  therefore  in  that  case  his  heir 
shall  take  nothing."*^  Mr.  Hargrave^  in  a  note  to  that  pas- 
sage (c),  denies  the  proposition,  and  says  that  heir  is 
nomen  collectivum  in  a  deed  as  well  as  in  a  will,  and 
operates  in  both  in  the  same  manner,  as  heirs  in  the  plural 
number.  The  true  distinction,  perhaps,  is  that  an  estate 
tail  may  be  thus  created,  but  not  an  estate  in  fee.  There 
is  a  modern  case  in  which  that  distinction  is  expressly 
taken,  Chambers  v.  Taylor  {d)^  where  a  settlement  was 
made  to  the  use  of  the  settlor  for  life,  remainder  to  the  use 
of  his  wife  for  life,  remainder  to  the  heir  female  of  the 
settlor,  on  the  body  of  his  wife  begotten  ;  and  the  settlor 
having  had  four  daughters,  it  was  held  that,  under  the 
limitation  to  the  ^^  heir  female,*^  the  daughters  took  a  life 
estate  in  the  lands,  as  purchasers.  The  words  ^'  heir  ^'  and 
^^  heirs  '^  may,  therefore,  for  such  a  purpose,  be  regarded  as 
synonymous. 

Then  what  is  the  meaning  of  the  word  ^^  heirs  ^'  in  this 
will  ?  It  comes  after  a  series  of  limitations,  in  which  the 
testator  settled  the  property  in  strict  succession,  for  the 
purpose  of  what  was  evidently  his  favourite  object, — that  of 
founding  a  family.  When  making  those  limitations,  he 
hoped  that  they  would  take  effect,  and  he  had  no  intention 
to  benefit  his  own  right  heirs  at  that  time.  Richard 
Benyon  was  his  heir-at-law, — he  was  persona  destgnata^-^ 
he  was  put  the  third  in  the  series  of  limitations,  which 
shows  that  the  testator  had  an  intention  distinct  from  that 
of  benefiting  his  heir  by  descent;  and  then,  though  the 
testator  knew  of  daughters  existing,  he  made  no  limitations 
as  to  them,  but  having  kept  the  property  as  long  as  he 
could  in  the  male  line  of  the  Benyonsj  he  did  suppose  it  pos- 
sible that  his  great  object  might  fail,  and  then  he  made  this 

(c)  Co.  Lit.  8  b.  n.  (4.)  (rf)  2  Myl.&  Cr.  376. 
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devifle  to  bis  <<  own  right  bein.^  That  his  will  wv  ■at 
made  with  perfect  technieal  strictnesB,  but  was  so  firamed 
that  his  favourite  object  might  easily  have  been  dcftrtfdi 
is  plain.  Thus,  there  is  no  provision  that  the  penonl 
estate  shall  not  vest  in  the  first  son  of  Edward  BmtfOtL 
If  Edward  bad  had  a  son  bom,  and  that  son  bad  died 
immediately  afterwards,  that  son  would  have  become  cd> 
titled  to  the  whole  of  the  property  which,  <m  its  dnA, 
would  have  gone  from  the  son  to  its  father,  or  to  its  kgd 
representative.  Yet  that  would  have  defeated  the  grest 
object  of  the  testator,  which  was  to  found  a  fiunily.  He 
never  could  have  understood  such  to  be  the  result  of  oflog 
the  word  heirs  as  he  has  used  it,  or  he  certainly  would 
not  have  used  it  in  that  manner.  Another  cireamstanee  of 
importance  in  the  construction  of  this  will,  with  a  view  to 
show  that  the  testator  intended  to  use  the  words  *^  my  owa 
right  heirs  ^  in  a  popular  sense,  is,  that  he  employs  thai  wad 
in  another  part  of  the  will,  namely,  that  rdating  to  the  gift  of 
6,000/.  to  Mrs.  WhUhy  with  reference  to  money  in  the  fimdi. 
On  the  question  of  intention,  therefore,  there  seems  no  room 
for  doubt  that  the  word  *<  heirs  ^  was  used  by  the  testator  ia 
the  popular,  and  not  in  the  strict  and  primary  sense  applied  to 
it  by  the  common  law.  It  cannot  be  contended  that  the  word 
<^  heirs^  is  an  inflexibly  technical  word,  especially  when  it  if 
applied,  as  it  is  here,  to  a  mixed  gift  of  real  and  personal  estate. 
This  argument  for  a  popular  construction  of  the  word  does 
not  give  a  double  meaning  to  it,  but  simply  makes  it 
applicable  according  to  the  nature  of  the  property  to  whidi 
it  is  applied,  as  if  the  testator  had  added,  **  entitled  in  due 
course  of  succession.*"  In  Wright  v.  AtkynM{e)j  ooe 
question  was  as  to  the  meaning  of  a  devise  to  **  my  fmSljC* 
and  Lord  Redeadaley  when  the  case  was  in  this  houfle. 


(e)  <<The  Law  of  Real  Pro- 
perty^ as  administered  in  the 
House  of  Lords,"  p.  376  et  seq. 


17  Yes.  255;  19Ve8.299;  Coop. 
Ch.Ca8.111;  1  TnnL&Rnn.l43. 
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said  (/),  <<  <  Family*  cannot  mean  heir«t«Iaw— that  is  to 
defeat  the  whole  wilL^  In  this  caae  to  give  the  words 
*^  my  own  right  heirs  ^  the  meaning  of  heir-at-law,  would 
have  exactly  the  same  effect 

Ccmsiderable  stress  was  laid  in  the  Court  below  on  the 
power  given  to  the  trustees  to  lay  out,  with  the  consent  of 
the  tenant  lor  life,  the  surplus  of  the  personal  estate  in  the 
purchase  of  land ;  but  that  is  of  no  importance,  for  the 
trustees  of  themselves  would  have  had  no  power  to  lay  it 
all  out.  It  was  necessary  to  give  them  such  a  power* 
Suppose  that  power  had  been,  which  it  was  not,  exercised, 
the  conversion  of  personalty  into  realty  would  not  have 
affected  the  true  construction  of  the  will.  The  conversion 
would  have  been  a  conversion  merely  for  the  purposes  of 
the  will.  The  testator  intended  to  benefit  a  particular 
individual  for  the  time ;  but  if  that  special  object  should 
fail,  he  intended  to  let  his  successors  take  the  property.  If 
the  money  had  not  been  invested  in  the  purdiase  of  land, 
his  personal  representative,  «id  not  his  heir,  would  have 
been  entitled  to  it.  The  power  was  a  mere  authority  to 
invest,  the  better  to  provide  for  this  family,  which  the  tet» 
tator  hoped  to  create  out  of  that  of  the  Benyons. 

The  authorities  relied  on  in  the  Court  below  do  not  war- 
rant this  judgment.  The  first  was  that  of  Farsier  ▼• 
Sierra  (g).  There  the  gift  was  ^*  to  my  right  heirs  on  the 
part  of  my  mother  ;^  and  Lord  Loughbarotigh  held  a  sister 
and  a  sister*s  son  to  be  entitled  against  remoter  relations. 
In  that  case  the  descent  was  broken ;  there  was  a  devise  to 
trustees,  and  there  was  no  series  of  limitations  in  which  the 
testator  pointed  out  the  purpose  of  his  will,  and  showed 
how  he  was  desirous  of  blending  real  and  personal  estate 
together.  Besides,  there  the  gift  was  not  as  here,  to  *^  right 
heirs^  generally,  but  to  right  heirs  on  the  part  of  the  te&- 

(/)  "The  Law  of  Real  Pro-         (^r)  4  Vet. 766. 
perty/'  &€.  385. 
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tator^s  mother^  which  was  selectiDg  a  particular  class ;  and 
therefore  the  law  was  not  allowed  to  take   its  ordinary 
course.     In  Gwynne  v.  Mttddock  (h)  the  gift   was  of  real 
and  personal  estate  to  the  daughter-in-law  of  the  testator^ 
and  after  her  death  to  her  ^^nighest  heir,  to  enjoy  the 
same.^    Again,   there  was  no  series  of  limitations;  the 
person  was  pointed  out,  and  it  was  a  mere  questicm  of 
intention  as  to  the  personalty  and  realty  both  going  to  one 
individual;  and  the  word  heir  was  in  the  singular,  which  is 
particularly  appropriate  for  a  taking  by  purchase.    But  for 
the  intention  being  clear,  and  the  person  being  pointed  out, 
the  case  would  not  have  been  decided  as  it  was.    InSwaine 
v.  Burton  (i)  the  devise  was  to  trustees  to  convey  to  the 
heir  or  heir»4it-law  of  her  cousin  W.  C,  deceased.     The 
heir  of  W.  C.  was  also  the  heir  of  the  testatrix,  and  there 
was  no  ingredient  of  descent  in  that  case,  and  the  gift  was 
also  ^^  to  the  heirs,  executors,  and  administrators  of  the 
heir  or  heirs*at-law.^     The  descent  was  there  broken,  and 
the    Lord    Chancellor    said  {j) :     ^^  The   effect    of   this 
devise  is  to  break  the  descent,  vesting  the  estate  in  trustees, 
and  directing  them  to  convey  to  the  persons  described  as 
purchasers.     Where  the  legal  descent  is,  by  devise  to  trus* 
tees,  broken,  does  the  direction  to  persons,  not  in  the  cha- 
racter of  heirs  of  the  testatrix,  but  who  happen  to  be  so, 
make  them  take  by  descent,  as  they  cannot  take  in  law  ?^* 
These  passages  explain  the  principle  on  which  that  judg- 
ment proceeded.      In  Mounsey  v.  Blamire  {k)y  which  is 
the  only  case  of  the  gift  to  the  heir  of  the  testator,  there ' 
was  a  simple  legacy  of  400/.  to  ^^  my  heir  ;^  and  there  the 
heir  took  as  persona  designaia.     Sir  J.  Leachy  in  giving 
judgment  in  that  case,  referred  to  VaiMff  v.  Henderson  (/), 


(A)  14  Ves.  488. 
(i)  15  Ves.  365. 
0)  15  Ves.  369,  370. 


(k)  4  Rubs.  384. 

(/)  1  Jac.  &  W.  388«  n. 


CASES  IN  THE  HOUSE  OF  LORDS. 


585 


ivhere  the  legacy  was  <*  to  J.^  and  failing  him  by  decease 
before  me,  to  his  heirs  ;'^  and  remarked,  that  **  where  the 
word  heir  is  used  to  denote  succession,  there  it  may  well 
be  understood  to  mean  such  person  or  persons  as  would 
legally  succeed  to  the  property,  according  to  its  nature  and 
quality .'^  The  word  "heirs'*  was  treated  as  a  word  of 
substitution,  and  not  of  strict  limitation.  In  the  same 
way,  gavelkind  or  borough  English  lands  being  devised  to 
"  the  right  heirs  of  /.  iS.,***  the  heir-at-law  of  J*  «y.,  and 
not  his  gavelkind  heirs,  and  his  eldest  son,  and  not  his 
youngest  son,  would  take  (m),  because  h^r  is  a  name  of 
purchase,  and  because  there  is  no  previous  taker  of  the 
property  through  whom  the  land  can  come  to  the  heir  of 
J.  S,9  qualified  with  any  ingredient  of  descent.  In  Pyot 
V.  Pyot  (n)  a  devise  of  real  and  personal  estate,  **  in  trust 
for  the  nearest  relation  of  the  Pyota^  was  held  to  describe 
a  particular  stock,  and  the  mixed  fund  did  not  go  to  the 
heir-at-law  of  that  name.  Hclhway  v.  HoUaway  (o)  is  a 
strong  authority  for  the  appellant,  so  far  as  the  reasoning 
of  the  Court  is  concerned,  for  it  shows  that  the  word  heirs 
may  be  used  as  applying  quoad  succession,  both  to  real  and 
personal  property.  In  Ware  v.  Rowland  (p)  an  annuity  of 
600/.  was  to  be  paid  to  the  testator's  daughter  for  her  life, 
and  on  her  death  the  principal  was  to  be  divided  amongst 
her  children,  if  she  had  any,  but  if  none,  then  ^^  to  and 
amongst  his  heirs-at-Iaw,  share  and  share  alike.^  In  a  sub- 
sequent part  of  the  will,  she  was  appointed  by  name  resi- 
duary legatee.  She  was  his  sole  heiress-at-law,  and  next 
of  kin  at  the  time  of  his  death  ;  and  it  was  held  that  she, 
and  not  his  heii^at-law  at  the  time  of  her  death,  was  entitled 
to  the  ultimate  gift  of  the  principal  sum.     In  that  case. 
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(m)    Vin.  Abr.  tit.  Heir  G.  5, 
pi.  1  &  pi.  8. 
(n)  1  Ves.  335. 


(o)  5  Ves.  399. 
(p)  2  PhiU.  635. 
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Lord  Cottenham  referred  to  HoUowag  v.  HoUoway  with 
i^robation,  and  adopted  its  doctrine,  and  acted  on  it.  In 
EwMB  y.  SaU  (9)  there  was  a  gift  to  Sarah  Ef)Un9  of  the 
uae  of  a  sum  of  money  for  life,  and  at  her  death  to  her 
children;  and  another  gift  to  the  testator's  son,  and  in 
default  of  his  issue,  to  the  ^^heirs^  of  the  above-named 
Sarah  Evans,  It  was  held  to  go,  at  the  death  of  Sarah 
Evansy  to  her  next  of  kin.  In  GUtinga  v.  McDermatt  (r) 
the  gift  of  legacies  was  *<  to  the  children  of  my  sister,  or 
to  their  heirs.***  Some  of  the  children  died  in  the  lifiHime 
of  the  testator.  •  Sir  «/•  Leach  held  that  the  legacies  to  these 
children  did  not  lapse,  but  that  their  next  of  kin  took  by 
substitution  at  the  death  of  the  testator.  That  dedskn 
was  a£Srmed  by  Lord  Chancellor  Brougham^  who  ob> 
served  («),  ^^  H^re  it  may  be  said  that  no  distinct  sufastitu* 
tion  is  made,  inasmuch  as  the  word  heirs  is  of  ambiguous 
import  when  applied  to  a  legacy.  But  there  is  really 
nothing  in  this  objection,  for  the  sense  in  which  this  word 
shall  be  taken  when  applied  to  personalty  is  fixed  by  many 
decisions.  It  designates  the  heir  of  the  personalty ;  that 
is,  the  next  of  kin.''  The  principle  on  which  that  rule  is 
founded  is  derived  from  the  nature  of  the  property.  .Bog^ 
deU  v.Oolightkf  {t)  will  perhaps  be  cited  on  the  other  side; 
but  it  does  not  bear  on  this  question,  for  it  depended  alto- 
gether on  the  words  of  the  will,  and  the  person  entitled 
took  as  being  a  person  designated.  The  same  explanation 
is  applicable  to  the  case  of  Danvera  v.  Zrorc^  Clarendon  (u), 
where  the  word  heir  was  a  word  of  description,  and  desig* 
nated  the  person  who  was  to  take. 

All  these  c^ses  proceed  on  one  principle,  though  it  led  to 
varying  results.      When  personal  property  is  given  to 


(q)  6  Beav.  266. 
(r)  2  Myl.  &  K.  69. 
W  Id.  76. 


(0  14  Sim.  327. 
(«)  1  Vem.  35. 
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<^  heirs,'"  the  instrumeiit  must  be  looked  at,  in  order  to 
ascertain  what  was  the  intention  of  the  testator.  Unless  it 
is  plain  that  he  intended  to  use  the  word  in  its  strict  legal 
sense,  it  must  receive  a  construction  according  to  the  sub- 
ject-matter of  the  gift.  Here  the  testator  had  a  particular 
object,  to  the  accomplishment  of  which  he  devoted,  in  the 
first  instance,  all  his  property ;  but  he  foresaw  that  that 
object  might  fail ;  and  then,  feeling  that  the  great  purpose 
he  had  in  view  would  be  defeated,  he  became  indifferent  to 
any  special  appropriation  of  his  personal  estate,  and  gave 
his  property,  in  the  ordinary  way,  among  his  relations. 
He  did  not  give  it  to  any  particular  individual,  but  to  his 
<^  own  right  heirs,^ — a  phrase  which  must  be  considered  to 
mean  such  persons  as  would  take  this  particular  kind  of 
property,  had  he  left  it  without  any  specific  directions  what- 
ever. His  favourite  object  having  failed,  he  let  the  law 
take  its  course  with  respect  to  this  property. 
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Mr.  Bethell  and  Mr.  Lee  (Mr.  ErMne  was  with 
them),  for  the  respondent : 
If  recourse  is  had  to  legal  principles,  the  meaning  of  the 
words  **  right  heirs  "  may  be  easily  discovered.  In  the  case 
of  BirtwhUtle  v.  Fardttf(o),  in  the  judgment  of  this 
House,  these  principles  are  fully  investigated  and  explained. 
The  fallacy  of  the  argument  on  the  other  side  is  this :— It 
is  assumed,  that  because,  if  the  ultimate  limitation  of  a  real 
estate  was  to  right  heirs  or  heirs-at-law,  they  would  be  in 
by  descent,  and  not  by  devise;  therefore,  if  real  and  personal 
estate  are  blended  together  in  the  same  series  of  limitations, 
the  result  would  be  the  same  as  an  intestacy  with  regard  to 
personal  estate ;  the  conclusion  being,  that  because,  under  this 
form  of  limitation,  quoad  the  realty,  the  heir  will  take  by 
descent,  it  is  no  gift  at  all  as  to  the  personalty,  but  the  next 
(o)  2  Clark  &  F.  571 ;  7  COark  &  F.  895. 
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of  kin  comes  in  for  it  under  the  Statute  of  Distributions.  This 
assumption  is  neither  justified  by  authority  nor  principle. 
Under  a  will  giving  the  fee-simple  to  the  heir-at-law,  he 
would  take  by  descent,  yet  the  devise  would  not  be  void» — 
it  might  be  good  for  some  purposes  as  against  him.  It  is  not 
wholly  to  be  disregarded. 

[The  Lord  Chancellor. — The  devise  shows  the  intention 
that  the  heir  should  take;  the  law  gives  effect  to  that 
intention  by  a  higher  title.] 

That  is  so ;  and  consequently,  in  the  case  of  personalty 
devised  to  the  heir-at-law,  it  cannot  be  treated  as  an  intes- 
tacy. Yet  the  argument  for  the  appellant  cannot  be  main- 
tained unless  it  is  so  treated. 

There  are  in  this  will  two  intentions,  which  run  together, 
and  must  govern  the  construction  of  it.  As  to  these,  it  is 
clear,  firsts  that  the  real  and  personal  estates  accompany  each 
other  under  the  special  devises  to  the  Benyona^  being 
blended  together,  going  under  the  same  course  of  limita- 
tions, and  being  intended  to  be  enjoyed  by  one  and  the 
same  person.  If  so,  how  is  it  possible  to  say  that,  wh^ 
you  have  run  down  the  chain  of  limitations  till  you  have 
arrived  at  the  devise  to  the  right  heirs,  the  estate  is 
then  to  be  severed,  the  intentions  of  the  testator  dis- 
regarded, the  land  to  be  given  to  the  heir-at-law,  and  the 
personalty  to  be  distributed  ?  It  cannot  be  so.  Secondly, 
it  is  clear  that  the  personalty  has  been  absolutely  converted 
by  the  directions  of  the  will.  The  power  to  convert  is  not, 
as  contended  for  by  the  other  side,  a  simple  discretionary 
power  to  the  trustees;  but  the  will,  if  all  the  parts  are  taken 
together,  shows  that  it  was  imperative  on  the  trustees  to 
convert  the  personal  into  real  estate;  and  the  direction  must 
be  assumed  to  have  been  obeyed.  The  testator  expressly 
says,  ^*  I  give  and  devise,  after  my  just  debts  and  funeral 
expenses  and  legacies  are  paid  (which  I  order  to  be  paid 
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out   of  my    personal   estate),*" — thereby  showing   that  he  1852. 

intended  completely  to  dispose  of  his  personal  estate,  "  all     j^^  Beau- 
my  estates  in  the  funds  of  England^  and  all  my  said  manors,  voir 

or  reputed  manors,  both  freehold,  leasehold,  and  copyhold,     d^  Beau- 
and    what   other    kind   and   nature   soever,**  to  Edward         voir. 
Benyon^  who  was  to  be  the  first  of  the  family  which  the 
testator  desired  to  found. 

This  mode  of  devise  shows  that  the  testator,  however  he 
might  mistake  technical  terms,  did  most  positively  intend 
that  his  '*  estates  in  the  funds,*"  and  his  manors  and  free- 
hold estates,  should  go  together.  The  order  in  a  subsequent 
part  of  the  will  to  sell  stock,  in  order  to  pay  debts,  was 
merely  made  for  the  purpose  of  enabling  the  executors 
efTectually  to  do  what  he  assumed  to  have  been  done  when 
he  made  the  devise  which  has  just  been  read.  After  the 
debts  had  been  paid,  he  treated  the  "  estates  in  the  funds '' 
and  the  "  estates  in  freeholds  "  as  synonymous  terms.  In 
the  power  to  sell  and  invest,  no  discretion  is  given  to  the 
trustees ;  they  are  absolutely  to  sell,  and  if  they  had  any 
discretion,  it  is  merely  as  to  the  mode  of  laying  out  the 
money,  as  to  which  alone  they  are  to  have  the  consent  of 
the  person  in  possession.  The  personal  estate  was  in  this 
way  given  with  the  real  estate,  and  was,  when  invested,  to 
be  subject  to  the  same  rules  for  enjoyment.  Devised  in 
this  manner,  the  personal  estate  is,  whether  actually  con- 
verted or  not,  to  be  considered  as  land.  Lechmere  v.  Lord 
Carlisle  (m?),  Cowley  v.  Hartstonge  (a:),  Earlom  v.  Saun- 
ders (y), 

[The  Lord  Chancellor, — The  case  of  Cowley  v.  Harts- 

(tr)  3  P.  Wins.  211.  (y)    Ambler,   241.    cited    and 

(a?)  I  Dow.  361.   See  William'  commented     on     in    Cowley    v. 

son  y.  The  Advocate- General,   10  Hartstonge. 

Clark  &  F.  1 . 
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tonge  was  a  case  of  an  actual  trust,  with  an  election  as  to 
the  mode  of  performing  it.] 

In  which  respect  the  present  case  resembles  it.  The 
same  question  was  afterwards  considered  in  Cookson  t. 
Cookaon  (ar),  where  these  previous  decisions  were  fully  dis- 
cussed, though  that  case  is  rather  valuable  for  the  remarks 
made  upon  them  than  as  directly  bearing  on  the  present 
The  case  of  Wrightson  v.  Macaulay  (a)  is  a  distinct  autho- 
rity to  show  that  the  mere  direction  to  have  the  consent  of 
any  parties  to  the  conversion  would  not  affect  the  direction 
to  make  it,  for  which  Lechmere  v.  Lord  Carlisle  was 
relied  on. 

The  case  of  Holloway  v.  Holloway  (6)  cannot  be  sup- 
ported  to   the  extent  of  declaring   that    where   personal 
property  is  given  to  "  heirs,*"  the  word,  "  though  it  has  a 
definite  sense  as  to  real  estate,  must  mean  such  person  as 
the  law  points  out  to  succeed  to  the  personal  property;** 
and  the  learned  Judge  himself  invalidates  the  authority  of 
this  observation  by  previously  saying,  "  I  am  very  glad 
that  that  releases  me  from  the  necessity  of  stating  what  is 
meant  by  the  words  'heirs  at  law.'*'^     Besides,  there  the 
personal    property,   under  certain    circumstances,    was   to 
revert  to  the  personal  estate  of  the  testator,  and  to  go  on  as 
if  it  had  never  been  taken  from  it.     That  case,  therefore, 
cannot  be  taken  as  a  guide  here.     The  case  of  Evans  v. 
Salt  (c)  was  not  well  considered  :  no  argument  appears  to 
have  taken  place.     Now  these  are  the  only  two  cases  that 
give  any  semblance  of  authority  for  the  proposition  con- 
tended for  by  the  appellant,  whereas  the  case  of  Gwynne  v. 
Muddock  (d)  is  entirely  opposed  to  that  proposition,  and  is 
in  its  circumstances  precisely  similar  to  this  case.     There 


(z)  12  Clark  &  F.  121. 
(a)  4  Hare,  487. 
(6)  5  Ves.  399. 


(c)  6  Beav.  266. 

(d)  14  Vea.  488. 
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Sir  W,  Grant  decided  on  the  intention  of  the  testator;  and 
unless  there  is  any  distinction  between  the  "  nighest  heir-at- 
law  *^  and  **  right  heirs,^  that  decision  ought  to  be  held  to 
govern  the  present.  Mounsey  v.  Blamire(e)  is  to  the 
same  effect,  and  yet,  if  the  reasoning  on  the  other  side  is 
correct,  there  was  an  intestacy  in  that  case  to  the  amount  of 
4,000/.  But  to  have  held  that  to  be  so  would  have  been  to 
defeat  the  intention  of  the  testator. 

The  proposition  that  the  word  "heir,*"  in  a  gift  of  per- 
sonal property,  must  mean  the  heir  according  to  the  quality 
of  the  property,  cannot  be  supported.  A  devise,  either  of 
gavelkind  lands,  or  of  lands  in  borough  English,  to  heirs, 
without  more,  will  carry  those  lands  to  the  heir-at-law. 
Viner^s  Abridgment  (/).  There  is  likewise  a  passage  in 
Sheppard^s  Touchstone  {g\  which  is  a  distinct  authority  to 
show  that  personal  property  may  be  given  to  the  heir,  and 
that  the  nature  of  the  property  will  not  determine  the 
person  who  is  to  take  by  that  description,  but  that  the  very 
heir,  the  person  who  fulfils  the  description  given  by  the 
words  used  by  the  testator,  will  take,  though  without  such 
words  it  would  have  gone  to  the  next  of  kin.  Thus,  in 
Mounsey  v.  Blamire  (A),  where  personal  property  was 
given,  the  nature  of  the  property  did  not  determine  the 
person  who  was  to  take,  nor  did  it  in  Pleydell  v.  Pleydell  (i)« 
In  the  latter  case,  as  in  Danvers  v.  Lord  Clarendon  (j), 
the  property  was  personal,  and  yet  the  heir,  and  not  the 
executor,  was  decreed  to  take.  Of  course  the  word  "  heir*" 
may  be  used,  with  reference  to  the  succession  to  property, 
so  as  to  show  that  heirs-at-law  are  not  intended ;  and  where 
it  is  so,  the  property  will  go  to  the  person  who  has  been 
clearly  intended  by  the  testator,  whether  he  is  technically 

(e)  4  Rus8.  384.  (A)  4  Russ.  384. 

(/)  Tit.  Heir,  G.  5,  pi.  1,  pi.  8.  (i)   1  P.  Wms.  748. 

ig)  446.  U)  1  Vera.  35. 
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1852.         heir  or  not.     The  decisions  in  Vaux  v.  Henderson  (k)  and 
Dr^Bib   u-     ^'^^*'^*  V*  H<^Dermott  (I)  may  be  explained  on  that  prin- 

voiR         ciple.     But  that  argument  as  to  the  possible  use  of  a  par- 
Db  Bbau-     ^'c^'^"*  word,  does  not  aid  the  appellant.     Pyot  v.  Pyot{m) 

VOIR.  was  a  case  of  mixed  property,  and  there  the  intention  of  the 
testator  was  what  the  Lord  Chancellor  acted  on,  the  word 
"  relations^  receiving  a  construction  which,  in  the  opinion 
of  the  Chancellor,  best  effectuated  that  intention.  Tetiow 
V.  Ashton  {n)  is  the  roost  recent  case  on  the  subject,  and 
there,  on  a  devise  of  real  and  personal  estate  to  the  trustees, 
on  trust  for  a  life  estate  io  A.<,  and  should  he  leave  lawful 
issue,  to  his  children,  share  and  share  alike,  and  should  he 
die  without  lawful  issue,  to  the  heir-at-law  of  the  testator'^s 
family  then  living,  whosoever  the  saroe  might  be,  Vice- 
Chancellor  Knight  Bruce  held  that  the  next  of  kin  had  no 
interest  whatever  in  the  gift. 

.  The  intention  of  the  testator  roust  regulate  the  applica- 
tion of  the  fund,  if  that  intention  can  be  ascertained.  Here 
it  is  plain  that  the  intention  was,  that  the  realty  and  per- 
sonalty should  go  together ;  and  that  being  so,  the  words 
"  right  heirs'"  must  receive  their  strict  legal  construction. 

Mr.  RoH^  in  reply : 
It  has  been  assumed,  throughout  the  argument  on  the 
other  side,  that  the  word  "heir"*'  has  a  tixed  meaning,  even 
when  applied  to  personal  estate.  That  is  not  so  ;  it  has  a 
meaning  depending  on  the  property  to  be  given,  unless 
otherwise  explained.  The  testator  made  one  mistake  in 
the  use  of  it  in  this  will ;  and  his  real  intention  is  shown  by 
his  abandonment  of  an  attempt  to  secure  a  strict  line  of 
heirship,  if  that  of  the  Benyons  should  fail.  It  never  was 
contended  that  the  testator  had  died  intestate  with  respect 

(k)  1  Jac.  &  W.  388,  n.  {m)  1  Ves.  .'i35. 

(0  2  MyU£w  K.  60.  (n)  20  Law  J.  53. 
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to  any  part  of  his  property,  but  that  he  had  made  a  gift 
which,  under  the  circumstances  that  have  arisen,  produced 
the  same  result  as  if  he  had  died  intestate.     PleydeU  v. 
Pleydell(p)  does  not  bear  on  this  case,  for  the  question 
there  was,  what  was  the  meaning  in  that  will  of  "  dying 
without  issue,^  and  the  time  to  which  that  phrase  applied. 
If  that  case  could  be  deemed  a  decision  on  this  point,  then 
Gittings  v.  McDermott  (/>)  cannot  be  reconciled  with  it. 
Tethw  V.  Ashton  {q)  is  a  case  still  under  discussion,  and 
cannot  therefore  be  treated  as  an  authority  ;  besides  which, 
the  words  there  are  very  different.     In  Doe  d.  Thwaites 
V.  Over  (r),  a  case  before  the  Master  of  the  Rolls  in  1732 
is  cited,  and  is  thus  represented:  ^^ Under  a  limitation  to 
the  family  of  J,  S.,  the  real  estates  descend  to  the  lieir-at- 
law ;  the  personal  estate  goes  to  the  next  of  kin."^     It  is 
said  that  ^'  the  decree  of  that  day,  upon   search,  has  not 
been  found.""     A  recent  search  has  been  more  successful, 
and  this  is  the  entry,  which  certainly  does  not  support  the 
representation   there  made  of  the  case:  "Cdr. — Let  the 
defendants  Rogers  and  Burgesse  come  to  an  account  before 
Mr.  Burroughs  for  the  personal  estate  of  Saml.  Fitznll 
come  to  their  or  either  of  their  hands,  or  to  the  hands  of 
any  other  person  for  their  or  either  of  their  own  use  ;  And 
do  declare  that  one  moiety  of  the  clear  estate,  after  pay- 
ment of  the  debts  and  legacies  and  funeral  expenses  of 
Saml  Fitzall^  is  to  be  considered  as  part  of  the  personal 
estate  of  Eliss,  Fitxall,  and  that  the  other  moiety  doth 
belong  to  defendant  Richard  Fltzall  of  Bristol  in  his  own 
right  and  as  executor  of  his  brother  Hugh  Fitxally  and  the 
defendants  Rogers  and  Burgesse  to  pay  the  same  over  to 
him  accordingly  ;  and  as  to  the  real  estate  o[  Saml.  Fitzall^ 
am  opinion  {sic)  that  the  wife  became  entitled  thereto  by 

(o)  i  P.  Wms.  748.  (q)  20  Law  J.  Ch.  53. 

(p)  2  Myl.cN:  K.  6a.  (r)  1  Taunt.  263—266. 
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De  Beau-     ^'^^r^'^'"^'  ^^^  ^^^  support  the  argument  for  which  it  was 
VOIR         there  cited  ;  but  it  would  be  an  authority  to  show  that, 

Db  Beau-    ^^^^^  ^  general  devise  of  that  sort,  the  real  estate  may  go 
VOIR.        to  one  party,  and  the  personal  estate  to  another. 

As  to  the  conversion,  that  was  not  imposed  on  the  trus- 
tees as  a  duty,  nor  even  as  a  thing  depending  on  their  dis- 
cretion, but  was  a  mere  power  given  to  them,  should  those 
in  possession  desire  it.  Cowley  v.  Hartstonge  (s)  is  not  in 
point ;  for  there  the  person  was  in  possession ;  but  Edward 
Benyon  was  not.  Some  of  the  personal  property  here  re^ 
mains  unconverted.  But  suppose  the  whole  of  it  had  been 
-converted,  the  conversion  could  only  have  been  for  certain 
purposes;  and  it  would  remain  subject  to  the  contingency 
of  the  failure  of  the  persons  to  whom  it  was  first  given  far 
those  purposes ;  and  on  such  failure  would  go  to  the  tes- 
tator^s  '^  right  heirs,^  who  in  such  a  case  must  be  those  to 
whom  the  law  would  give  his  personal  property.  The 
Courts  cannot  alter  nor  extend  the  purposes  for  which  the 
conversion  was  ordered  to  be  made. 

The  Lord  Chancellor : 

My  Lords,  the  property  at  stake  in  this  case  is  of  so 
large  an  amount,  that  if  I  could  entertain  any  doubt  upon 
the  question  of  law  which  is  now  to  be  decided,  I  should 
certainly  recommend  your  Lordships  to  adjourn  the  fur- 
ther consideration  of  the  case,  in  order  to  give  time  to  con- 
sider it.  The  case  has  been  remarkably  well  argued  at  the 
bar,  both  upon  authority  and  upon  principle;  and  the 
party  who  fails  will  have  the  satisfaction  of  knowing  that 
nothing  has  escaped  the  attention,  zeal,  and  knowledge  of 
the  learned  counsel  at  the  bar  in  advocating  his  interests. 

The  question  before  your  Lordships  must  be  decided, 

{s)  1  Dow.  361. 
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first,  upon  the  intention  of  the  testator  as  it  may  \ye  col- 
lected upon  the  face  of  the  will,  without  reference  to  any 
rule  of  law ;  and  then  we  must  apply  the  rules  of  law  to 
the  intention  thus  collected,  in  order  to  see  whether  we  are 
at  liberty,  according  to  the  principles  of  law,  to  carry  that 
intention  into  effect. 

With  respect  to  the  intention  of  the  testator,  taking  the 
whole  will  together,  I  think  it  impossible  to  entertain  any 
reasonable  doubt.  It  is  undoubtedly  a  singular  will.  It 
is  written  by  the  testator  himself.  Not  being  a  lawyer,  he 
confounded  the  meanings  which  the  law  attaches  to  certain 
words.  He  does  not  dispose  regularly,  and  by  apt  words, 
of  all  his  property  ;  and  yet,  when  we  refer  to  the  various 
limitations  which  he  introduces, — limitations  requiring  the 
utmost  accuracy  in  point  of  law,  there  is  not  a  single  fault 
to  be  found  with  the  strict  correctness  of  expression  appli- 
cable to  each.  I  should  suppose  that  he  had  had  a  previous 
will  made  for  him,  or  had  some  precedent  before  him  which 
he  copied,  but  which  did  not  happen  exactly  to  fit  his 
purpose. 

There  has  been  much  contention  at  the  bar  as  to  the 
intention  or  meaning  of  the  testator  in  certain  words 
which  he  has  used.  In  the  first  place,  there  is  a  disposi- 
tion, upon  the  face  of  the  will,  of  a  certain  sum  of  4  per 
cent,  stock  ;  and  he  gives  that,  after  certain  interests,  to 
trustees  "and  their  heirSj''  upon  certain  trusts,  during  the  ' 
life  of  a  lady.  Now  this  has  been  argued  in  both  ways. 
It  is  said,  that  the  testator  must  have  known  the  conse- 
quence of  law  attaching  to  the  use  of  the  word  *'  heirs  ;** 
and  that,  therefore,  when  he  used  it,  he  meant  those 
who  would  take  personal  property,  which  this  was,  in 
succession.  But  that  assumes  what  I  think  we  have 
no  right  to  assume  with  reference  to  the  rest  of  the 
will.     It  is  perfectly  clear  that  that  limitation  to  trustees, 
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^^and  their  heirs,"*^  would  carry  the  stock  in  question  to 
their  personal  and  not  to  their  real  representatives.  That 
requires  no  argument.  But  it  is  not  so  clear  that  the 
testator  did  not  use  those  words  from  his  insufficient  know- 
ledge of  the  law.  The  persons  to  whom  the  property 
passed  under  this  expression  would  take  it  equally  as 
trustees  or  executors.  Whoever  took  it,  would  take  it  in 
the  same  character,  and  impressed  with  the  same  trusts ; 
and  I  think  the  rest  of  the  will  shows  that  this  testator 
supposed  that  he  could  dispose  of  that  property  to  the 
heirs  of  the  persons  named ;  and  so  no  doubt  he  could,  if  he 
had  used  apt  words  for  the  purpose.  There  would  have  been 
no  difficulty  in  substituting,  as  regards  the  personal  estate, 
the  real  heirs  of  the  trustees.  It  only  required  apt  words 
to  effect  that  purpose.  The  order  of  succession  would 
have  been  broken,  and  the  persons  to  be  trustees  after  the 
death  of  those  who  were  named  would  be,  not  their  per- 
sonal, but  their  real  representatives. 

There  are  some  words  in  the  devise  of  all  his  estates 
which  have  not  been  much  adverted  to  at  the  bar,  but 
which  appear  to  me  to  be  entitled  to  some  weight.  In 
making  a  general  disposition  of  that  property,  which  is 
exceedingly  large,  he  gives  **all  my  estates  in  the  funds  of 
England^  and  all  my  said  manors,^"*  &c.  [His  Lordship  read 
the  words  of  the  will]  (/).  Now  the  expression,  "  all  my 
estates  in  the  funds  oi  England^  is  a  singular  one.  It 
shows  that  the  testator  believed  that  even  in  disposing  of 
those  funds  he  was  disposing  of  something  which  was  equi- 
valent to  what  is  technically  termed  estate  ;  "  my  estates,"" 
not  his  interest,  but  his  '^  estates  in  the  funds  of  Eng- 
land ;^  and  how  is  that  followed  up  .'^  He  disposes  of 
the   estates  in   the  funds  of  England  along  with  all  his 

(/)  AutBy  p.  525. 
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real  estates,  thus  particularly  enumerated, — every  descrip-         185-2. 
tion  of  property  being  enumerated, — to  the  strictest  uses,     ng^H^^u. 
and  in  the  strictest  settlement  in  which  any  property  could  voir 

possibly  be  devised  by  the  most  accurate  and  consummate  £)g  Bkau- 
lawyer.  No  lawyer  can  deny,  after  reading  the  words  voir. 
of  this  will,  that  the  testator,  having  large  sums  in  the 
Funds,  treated  them  as  estate, — as  real  proj^erty,  to  go  in 
succession  to  the  tenants  for  life,  with  strict  remainder  to 
their  issue  in  tail  male  successively.  Now  we  know  that 
his  disposition  would  have  been  disappointed,  because  the 
law  does  not  permit  such  limitations  of  personal  estate, 
l^he  first  persDn  who  became  the  tenant  in  tail  would  have 
taken  the  property.  That  was  not  his  intention;  that 
would  have  been  against  his  intention ;  but  the  law  would 
have  been  too  strong  for  him.  But  that  has  no  effect  upon 
the  operation  of  the  will,  when  we  are  asking  what  his 
meaning  was.  His  intention,  even  as  respects  his  funded 
property,  was,  that  the  sons  of  sons  should  take  in  succes- 
sion as  tenants  in  tail  male,  one  after  the  other,  so  as  to 
exhaust  the  whole  male  line.  Each  person  was  to  take  the 
whole  property  as  real  estate ;  and  it  is  perfectly  manifest 
that  he  did  not  know  the  difference.  Then,  at  the  close  of 
all,  comes  that  limitation  which  has  been  so  much  observed 
on,  and  upon  which  the  case  turns.  In  default  of  issue  of 
the  last  person, — issue  male^  it  will  be  recollected,—  he  says, 
*'  I  give  and  devise  the  same  ;^  that  is,  the  whole  property 
of  both  sorts,  "  to  my  own  right  heirs  for  life."" 

At  the  end  of  this  will  there  is  a  power  which  has  pro- 
perly been  commented  on  at  your  Lordships^  bar.  It  is  the 
power  to  the  trustees,  "  with  the  consent  of  the  person  who 
may  be  in  possession  and  entitled  to  the  profit  thereof,^  to 
invest  the  residue  and  surplus  of  the  personal  estate  in  the 
purchase  of  freeholds  in  England^  and  to  convey  the  hame 
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to  such  uses;  &c.,  as  had  been  declared  concerning  bis 
manors  devised  by  his  will,  as  should  be  *^  then  existing, 
undetermined,  or  capable  of  taking  effect,  and  for  no  other 
use  or  purpose  whatsoever/'  Now  on  the  one  side  it  has 
been  contended  that  this  is  an  absolute  power  which  must 
be  exercised,  and  that  the  effect  is  at  once  to  convert  the 
personal  property  into  real  property,  to  impress  that  pro- 
perty with  a  real  character,  and  to  dedicate  it  to  those  uses 
to  which  the  real  property  is  dedicated,  so  that  upon  that 
alone  the  case  must  be  decided  ;  an  argument  which,  if  well 
founded,  would  put  an  end  to  the  case  of  the  appellant. 

That  is  a  view  in  which  I  du  not  concur.  I  think  no 
authority  has  been  cited,  and  I  am  not  aware  of  any  autho- 
rity which  carries  a  power  of  this  sort  to  that  extent. 
Cowley  v.  Hartatonge^  and  the  other  cases  which  have  been 
alluded  to,  certainly  do  not  authorize  your  Lordships  to 
say  that  this  was  an  absolute  conversion.  Take  that  very 
case  which  was  before  this  House.  There  was,  in  point  of 
fact,  a  power,  or  it  may  rather  be  called  a  trust,  to  invest 
the  property  either  in  real  estate  or  upon  personal  security. 
The  trust  never  was  exercised.  This  House  did  not  say 
that  the  trustees  could  not  have  exercised,  but  they  never 
did  exercise  the  discretion  thus  reposed  in  them;  and  there- 
fore it  was  held  that  this  House,  sitting  as  a  Court  of 
Equity,  would  exercise  the  discretion  which  they  had  failed 
to  exercise,  and  that  as  the  whole  course  of  limitation 
showed  that  the  property  was  intended  to  go  in  the  way  in 
which  the  real  estate  should  go,  the  discretion  must  be  con- 
sidered as  restricted,  and  the  power  must  be  exercised  in 
directing  the  property  to  go  according  to  that  destination. 
So  far  that  case  is,  no  doubt,  an  important  authority  bear- 
ing upon  this  question  :  but  I  am  not  prepared  to  advise 
your  Lordships  to  decide  that  the  power  here  is  an  abso- 
lute conversion. 
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But  then  it  is  said  on  the  other  side,  that  even  if  that 
power  had  been  exercised,  considering  it  as  a  power  which 
it  was  not  absolutely  imperative  to  exercise,  the  estates 
which  had  been  purchased  with  the  funded  property  would 
still  have  gone  according  to  the  construction  of  the  will 
contended  for  by  the  appellant,  namely,  to  the  next  of  kin. 
The  learned  counsel  seems,  when  addressing  to  your  Lord- 
ships that  argument,  to  have  lost  sight  for  a  moment  of  the 
words  of  the  power.  It  is  impossible  to  read  this  power 
without  seeing  that  the  uses  which  are  referred  to  are  the 
uses  of  the  real  estate,  and  not  the  uses  of  the  funded  pro- 
perty, and  as  the  funded  property  was  itself  to  be  exhausted 
in  the  very  purchases  which  are  supposed  to  have  been 
made,  it  was  no  longer  necessary  to  consider  the  uses  of 
that  property;  but,  in  the  state  of  things  which  we  are 
now  supposing,  namely,  that  there  had  been  an  exercise  of 
the  power,  the  property  would  be  converted  into  real  estate, 
and  the  real  estate  is,  by  the  express  direction  of  this  part 
of  the  will,  to  go  to  the  same  uses  as  his  ^^  reputed  manors, 
lands,  hereditaments,^*  and  so  on,  ending  with  the  word 
"  premises.''  The  word  "  premises  ^'  at  the  end  cannot  vary 
the  true  construction,  if  he  had  already  disposed  of  the 
whole  funded  property  and  converted  it  into  real  estate. 
I  am  clearly  of  opinion,  therefore,  upon  that  portion  of 
the  will,  that  if  the  power  had  been  exercised,  the  pro* 
perty  would  have  become  real  estate,  and  would  have 
descended  with  the  rest  of  the  real  estate  to  the  heir* 
at-law. 

Now,  your  Lordships  have  heard  a  very  ingenious  argu- 
ment on  the  part  of  the  appellant,  in  order  to  persuade  you 
to  stop  at  the  last  limitation  to  the  issue  male  of  the  tenants 
for  life,  and  to  consider,  not,  as  was  imputed  to  the  learned 
counsel,  that  there  was  no  disposition  on  the  face  of  the  will, 
but  to  consider  the  actual  disposition  which  is  uixm  the  face 
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of  the  will  as  amounting  to  this  :  "  My  property,  real  and 
personal,  when  those  several  lines  have  failed  for  which  I 
have  thus  particularly  provided,  shall  go  in  succession 
according  to  law,  that  is,  the  real  portion  of  it  shall  descend 
to  the  heir-at-law,  and  the  personal  portion  shall  go  to  the 
next  of  kin.*"  In  order  to  maintain  that  proposition,  it  was 
said  that,  whenever  there  is  an  ingredient  of  descent,  par- 
ticularly in  a  case  of  this  sort,  it  is  impossible  that  the  law 
should  not  take  this  course.  I  am  not  aware  of  any  autho- 
rity for  that.  The  question  is  simply  this  in  every  case, 
is  the  person  described,  described  as  ^^  persona  deaignata^ 
or  not?  Upon  the  failure  of  the  branches  here  named, 
supposing  a  descent  of  the  real  property  to  take  place, 
it  would  of  course  go  to  the  person  who  was  then 
heir-at-law.  Nobody  can  dispute  that  proposition.  He 
would  take,  no  doubt,  by  his  better  title,  supposing 
even  he  had  been  intended  to  take  under  the  will ;  but  it 
would  vest  in  that  person  who,  at  the  death  of  the  testator, 
was  his  heir-at-law.  It  is  very  true  that,  by  the  law  of 
descent,  the  reversion  would  travel,  as  it  were,  till  it  was 
stopped  by  some  act,  so  as  to  vest  for  the  time  being  in  the 
heir  of  the  testator.  But  that  does  not  affect  the  question 
which  we  have  now  to  consider.  That  question  is.  Who  is 
the  person  to  take  ?  Till  you  ascertain  who  that  person  is, 
the  only  remaining  question  is,  Did  this  testator,  or  not, 
mean  that  the  same  persons  who  took  the  real  estate  should 
take  the  personal  estate?  It  does  not  matter  whether  he  is 
described  as  right  heir,  or  whether  he  belongs  to  the  class  of 
legal  right  heirs,  if  he  is  the  person  and  the  only  person  who 
can  take,  supposing  the  real  and  personal  property  are  to 
go  together  as  a  blended  fund.  The  moment  you  ascertain 
that  the  heir-at-law,  at  the  death  of  the  testator,  is  the 
])erson  entitled  to  the  real  estate,  you  ascertain  at  the  same 
moment,  assuming  the  intention,  that  the  same  person  is  to 
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take  the  personal  estate  as  persona  designata.  There  is  no 
difficulty,  therefore,  in  applying  the  rule,  if  you  ascertain 
the  intention. 

Now  let  us  look  at  the  intention.  The  will  deals  with 
the  whole  of  the  vast  funded  property,  which  is  called  in 
this  case,  and  with  some  propriety,  if  its  amount  only  is 
considered,  his  "  estates  in  the  Funds.**"  It  treats  them  as 
a  great  property,  as  they  are.  The  testator  follows  up  that 
immediately  by  speaking  of  his  "  manors,  reputed  manors," 
in  the  usual  terms.  He  then  disposes  of  the  property,  for 
life,  to  certain  persons  in  succession,  to  their  sons,  and  the 
issue  male  of  those  sons,  and  so  on  in  succession,  providing 
for  the  male  branch,  and  only  for  that  branch.  Does  he 
make  any  distinction?  Does  he  entertain  any  doubt  that 
his  estates  in  the  Funds  will  go  precisely  in  the  same  way  as 
his  real  estates  ?  I  am  not  now  asking  how  they  will  go, 
but  what  he  intended,  as  his  intention  appears  upon  the  face 
of  the  will.  I  can  entertain  no  doubt  that  his  intention 
was  that  the  personal  estate  should  go,  and  his  belief  was 
that  it  would  go,  precisely  in  the  same  manner  as  his  real 
estate  itself. 

But  then  you  come  to  the  words,  '*in  default  of  issue;" 
when  all  these  persons  had  ceased  to  live  for  whom  he  had 
provided  in  this  way.  He  had  not  exhausted  all  the 
branches.  He  had  neither  provided  for  the  daughters  of 
sons,  nor  had  he  provided  for  the  sons  of  daughters. 
There  were  two  of  the  branches,  therefore,  of  those  favoured 
objects,  still  to  be  provided  for.  If  you  were  to  carry  out 
this  ultimate  limitation,  would  that  tend  to  any  provision  for 
them  ?  In  the  first  place,  it  would  enable  the  heir-at-law, 
who  was  himself  one  of  the  objects,  to  make  provision, 
as  far  as  he  thought  pro()er,  for  the  parties  for  whom  the 
testator  himself  hati  not,  by  express  words,  provided.  I  see 
-I  continuing  intention  in  the  testator's  mind.     He  des^cribes 
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ultimately,  as  a  class,  his  right  heirs.  His  right  heir  was  to 
be  found  among  the  very  persons  for  whom  he  before  had 
made  especial  provision  about  the  real  estate.  The  per- 
sonal estate  can  only  be  taken  away  in  order  not  to  carry 
the  two  descriptions  of  property  to  the  same  persons.  Is 
there  any  magic  in  the  words  which  shall  compel  your  Lord 
ships  to  say  that  the  same  words  shall  not  have  the  same 
construction,  as  applied  to  the  intended  object,  when  no  con- 
trary intention  is  expressed  ? 

It  is  said  that  the  effect  of  this  construction  will  be  to 
give  to  the  two  words  two  senses.  It  does  no  such  thing. 
It  gives  to  the  right  heir  two  descriptions  of  property,  but 
in  one  sense.  The  fact  that  the  testator's  right  heir  is  to 
take  both  properties,  involves  no  difference  of  sense  at  all. 
One  class  of  this  property  he  does  not  take  in  the  character 
of  right  heir,  but,  being  the  right  heir,  he  takes  it  as  a  gift 
under  this  will.  It  is  perfectly  clear  that,  if  the  personal 
property  is  given  to  him  expressly,  he  will  take  it.  The 
words  are  not  used  in  two  senses,  but  they  are  used  in  one 
sense,  to  carry  both  properties  according  to  the  intention. 
When  the  law,  either  by  its  own  force,  or  in  pursuance  of 
the  intention  of  the  testator,  to  be  collected  from  the  will, 
carries  the  property  under  those  words  to  the  same  person, 
there  are  not  two  senses  put  upon  the  same  words,  but  the 
right  heir  takes  both  properties ;  whereas  only  one  of  those 
properties  would  necessarily  devolve  upon  him  ;  both 
would  not>  unless  the  testator  had  so  expressly  directed. 

In  the  other  view  of  the  case,  if  you  suppose  the  construc- 
tion to  be, — "  I  mean  my  property,  after  those  limitations, 
to  go  in  a  state  of  succession,"^ — there  is  then  a  division.  It 
is  one  declaration,  but  it  involves  a  division  of  the  pro- 
perty, because  the  succe^^si<)^  would  turn  out  to  be,  that 
the  real  estate  would  go  to  the  heir,  and  the  personal  estate 
to  the  personal  representatives. 
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Upon  the  whole  will,  therefore,  I  cannot  entertain  any 
doubt  that  the  intention  of  the  testator,  if  the  law  would 
allow  that  intention  to  be  carried  into  effect,  was  to  make 
this  a  blended  property ;  to  give  to  it  the  character  of  real 
estate,  and,  as  regards  the  disposition  of  it,  whether  in  the 
one  character  or  the  other,  to  give  it  to  the  same  person  in 
reversion,  precisely  as  he  had  given  it  to  the  same  persons 
in  possession  in  the  different  limitations  which  he  had  intro- 
duced, and  which  were  not  so  properly  applicable  to  it  as 
in  the  case  of  this  gift  of  the  reversion  to  the  person  who 
filled  the  character  of  his  right  heir. 

The  power  to  invest  the  property,  I  consider,  greatly 
aids  this  construction.  I  do  not  construe,  and  I  advise 
your  Lordships  not  to  construe,  the  power  to  convert  as 
amounting  to  an  absolute  conversion.  It  is  not  necessary 
that  we  should  do  so ;  but  still,  I  consider  the  power,  which 
is  here  made  subject  to  the  usual  check  of  the  consent  of 
the  tenant  for  life,  to  be  a  clear  indication  of  the  intention 
of  the  testator  to  treat  these  blended  estates  in  the  same 
manner  as  he  has  treated  his  real  estates ;  and  it  leaves  no 
doubt  upon  my  mind  as  to  what  was  the  intention  of  this 
testator. 

Then  the  question  arises,  are  we  at  liberty  by  law  to 
give  effect  to  that  intention  ?  I  am  not  aware  of  a  single 
case  which  militates  against  such  a  construction.  No  such 
case  has  been  cited.  I  have  diligently  attended  to  every- 
thing which  has  been  quoted  at  the  bar,  and  I  am  sure 
nothing  has  been  omitted  that  could  have  been  brought 
forward ;  but  I  know  of  no  case  which  forbids  the  con- 
struction for  which  the  respondent  contends.  All  that  the 
appellant  has  been  able  to  do  is,  to  endeavour  to  qualify  the 
decisions,  and  to  refer  them  to  certain  particular  grounds ; 
but  there  is  no  aiithontv  whatever  for  his  contention.  The 
authorities  on   the  other  side  are  numerous ;  and  though 
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1S52.         they  may  be  cavilled  at  and  partly  explained  away,  yet  in 

1^  ^TT^  all  (whether  the  gift  is  immediate  or  in  remainder,  wlie- 

1)k  Brau-  ^  ^    ^  ^ 

VOIR         ther  it  is  of  personal  estate  or  of  a  mixed  fund  of  real  and 
Dr  Brau-     personal  estate)   the  question  simply  is,  whether  there  is 

VOIR.  such  a  description  on  the  face  of  the  will  as  amounts  to  a 
designaiio  personcBy  and  enables  you  to  give  to  a  person, 
not  filling  the  character  in  which  he  would  \ye  entitled  to 
take  it  by  law,  the  property  which  the  testator  has  be^ 
queathed  to  him. 

Take  those  cases  which  refer  to  possession.  The  case 
which  has  been  so  often  referred  to,  Mounaey  v.  Blamire(u), 
was  a  very  simple  case.  The  testator  gives  "  to  my  heir^ 
4,000/.  That  is  in  possession;  that  is  immediate.  No 
doubt,  if  that  case  had  to  be  argued  at  the  bar  of  your 
Lordships'  House,  we  should  be  told  that  it  could  not 
mean  the  heir;  it  was  personal  estate,  and  it  must  be 
intended  to  go  to  the  executors.  But  there  is  nothing  to 
prevent  your  giving  to  your  heir,  even  by  that  description, 
if  it  sufficiently  designates  him  as  the  party  who  is  to  take 
it,  any  sum  of  money  you  think  fit,  or  the  whole  of  your 
personal  estate.  The  Master  of  the  Rolls,  who  decided 
that  case,  referred  in  a  later  case  (v)  to  his  previous  deci- 
sion, and  said  that  he  still  adhered  to  it.  What  created  a 
little  difficulty  in  that  case  was,  that  there  were  coheirs; 
but  that  was  held  to  make  no  difference ;  coheirs  take  under 
that  single  description  of  "heir;*"  which  shows  that  the 
word  "  heir"'*'  was  not  used  in  that  restricted  sense  in  which 
giving  to  an  heir  has  been  sometimes  held  to  give  a  property 
by  purchase. 

If  you  refer  to  the  other  cases,  relating  to  gifts  in 
remainder,  the  case  in  SheppardTa  Touchstone  (m»),  which  is 
the  first  case,  is  quite  decisive.     That  was  a  gift  of  a  lease- 

(u)  4  RuM8.  384.  Myl.  &  K.  69. 

(i')  Gittings  v.   McDermott,   2  (w)  446. 
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hold  estate  in  remainder  to  the  heir  of  J,  S.^  after  the  death         i85-2. 
of  J.  iS.,  to  whom  it  was  first  given.     Now,  in  point  of    r)«^u^.u. 
law,  there  can  be  no  heir  to  personal  estate,  which  leasehold         voi« 
estate  is;  and  therefore,  though  the  words  would  operate  to     p^  Bkau* 
give  it  to  the  real  representative,  still  they  could  not  pre-         voir. 
serve  their  strict  legal  meaning.     We  are  sometimes  forced 
to  affix  a  meaning  to  the  word  "  heir"  which  does  not  pro- 
perly belong  to  it ;  and  after  the  life  estate,  it  was  there  held 
that  the  heir  and  the  executor  of  the  heir  should  take  it. 

The  case  of  Danvera  v.  Lord  Clarendon  (a*)  is  precisely 
to  the  same  effect,  and  was  decided  on  exactly  the  same 
principles,  which  indeed  admit  of  no  doubt. 

The  case  of  Llolloway  v.  Holloway  (y),  which  is  entirely 
confined  to  personal  estate,  is  entitled,  certainly,  to  very 
great  attention,  in  consequence  of  the  high  authority  of  the 
learned  Judge  by  whom  it  was  decided;  but  I  cannot  help 
thinking  that  Lord  Alvanley  did  not  give  to  the  words  of 
that  will  all  the  weight  which  they  deserved.  I  think,  if 
they  had  been  fully  brought  to  his  view,  he  would  not 
have  entertained  the  doubt  which  he  expressed.  In  that 
case  the  direction  in  the  will  was,  that  the  trustees  were  to 
pay  5,000/.  to  such  child  or  children  as  his  daughter 
Hindea  should  leave  at  the  time  of  her  decease,  in  such 
shares  and  proportions  as  she  should  think  proper  to  give 
the  same ;  and  in  case  she  died  leaving  no  children,  then 
the  sum  of  1,000/.,  part  of  the  5,000/.,  in  trust  for  the 
executors,  administrators,  or  assigns  of  his  daughter  Hindea^ 
"  and  as  to  the  4,000/.,  residue  of  the  5,000/.,  in  trust  for  such 
person  or  ])ersons  as  shall  be  my  heir  or  heirs  at-law.**'  Now 
observe  the  different  mode  in  which  the  5,000/.  are  disposed 
of  in  remainder.  One  thousand  pounds  are  given  in  trust 
for  the  executors,  administrators,  and  assigns  of  his  daugh- 
ter, in  regular  strict  words  applicable  to  the  property  ;  the 

(j)   1  Vern.  35.  (y)  5  Vea.  399. 

2   P 
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other  4sOOO/.  in  trust  for  such  person  or  persons  as  should 
be  his  own  heir  or  heirs-at-law.  The  distinction,  tberefiwe^ 
which  the  testator  drew,  shows  in  what  senfies  he  used 
the  different  words,  and  I  should  have  thought  it  could 
have  left  no  doubt  upon  the  mind  of  the  Court  that  the 
4,000/.  were  to  go  to  the  heir  or  heirs^trlaw.  Now  it  is 
singular,  that  although  Lord  Alvanley  was  glad  to  escape 
from  deciding  that,  yet  the  declaration  was  of  no  value  in 
the  decision  of  the  case,  because  the  same  person  happened 
to  fill  both  relations ;  but  it  is  of  value  as  showing  what 
Lord  Alvanley*8  real  opinion  was;  for  the  declaration  was 
that  the  heir-at-law,  not  the  next  of  kin,  took  it.  Upon  that 
case,  therefore,  as  far  as  it  goes,  I  think  the  observation 
which  was  made  by  Sir  John  Leach^  in  Waite  v.  Templer{»\ 
is  correct :  *^  The  Court  did  not  decide  that  *  heirs*  meant 
next  of  kin.*^  That  case,  therefore,  as  far  as  it  goes,  is  con- 
sistent with  the  others. 

The  case  of  Pleydell  v.  Pleydell  (a)  is  precisely  of  the 
same  mature.  Sir  Joseph  Jekyll  originally  decided  that 
case.  When  it  came  before  Lord  Macdeafieldj  he  did  not 
say  a  word  against  the  decision  itself,  but  merely  observed 
that  the  proper  time  had  not  arrived  to  ascertain  up  to 
what  period  the  heir-at-law  must  be  living  in  order  to 
take.  Of  course,  therefore,  that  case  is  an  authority  the 
same  way. 

The  only  authority  I  know  of  for  the  other  view  of  the 
question  is  Evans  v.  SaU(b),  We  have  all  much  respect 
for  the  noble  Lord  by  whom  that  case  was  decided.  I  will 
not  enter  into  a  discussion  upon  it.  It  is  a  very  short  case. 
It  came  on  upon  petition.  It  will  not  be  considered,  and  I 
think  in  fairness  to  the  noble  Lord  himself,  it  would  not  be 
right  to  consider  it,  as  a  case  which  is  to  be  put  in  com- 
petition with  others  upon  this  important  question. 

(ar)  2  Sim.  541.  (A)  6  Beav.  266. 

(a)  1  P.Wms.  748. 
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Then  as  regards  those  cases  which  have  been  referred  to         1862. 
which  were  decided  by  the  noble  Lord  now  present  (Lord     de^Iucau- 
Brougham)^  when  he  held  the  Great  Seal,  no  exception         voir 
can  be  taken  to  them.      In   GitHnga  v.  McDermott  {c)     d^  Beau- 
there  was  a  gift  over  to  prevent  a  lapse.     The  argument         voik. 
was  a  very  fair  one,  that  as  the  property  in  one  case  would 
have  gone  to  the  party  absolutely,  and  from  him  to  his 
personal  representatives,  so,  when  the  testator  spoke  there, 
by  way  of  substitution,  of  the  heir  of  the  body,   it  wa^ 
understood  that  he  meant  the  same  person  who  would  have 
taken  after  him  in  case  there  had  been  a  lapse. 

There  was  a  case  of  Waite  v.  Tempter  (d)^  in  which  the 
gift  being  to  T,  P.,  or  to  his  heirs,  executors,  administrators, 
and  assigns,  and  T.  P.,  dying  in  the  testator^s  lifetime,  it 
was  held  that  the  bequest  was  void  for  uncertainty.  I 
cannot  say  that  I  concur  in  that  view,  but  it  is  no  authority 
in  favour  of  the  appellant  in  this  case. 

As  far,  therefore,  as  the  authorities  go  with  respect  to 
personal  estate,  whether  the  gift  be  an  immediate  gift,  or 
whether  it  be  a  gift  in  remainder,  the  cases  appear  to  me  to 
be  uniform, — to  give  to  the  words  the  sense  which  the 
testator  himself  has  impressed  upon  them, — that  if  he  has 
given  to  the  heir,  though  the  heir  would  not  by  law  be  the 
person  to  take  that  property,  he  is  the  person  who  takes  as 
persona  designata.  It  is  impossible  to  lay  down  any  other 
rule  of  construction. 

Then  we  come  to  the  mixed  cases.  I  quite  agree  that  as 
to  them  the  argument  is  still  stronger  against  the  appellant, 
for  if  the  law  is  settled  when  you  can  collect  the  intention, 
as  regards  personal  estate,  the  argument  that  it  is  so  must, 
a  fortiori^  have  more  operation  when  you  come  to  blended 
property,  consisting  of  real  and  personal  estate ;  for  as  to  so 
much  of  the  property  which  consists  of  real  estate  there  can 

(c)  2  Myl.  &  K.  69.  (</)  2  Sim.  524. 
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1»52.         be  no  doubt  or  question,  but  that  the  person  who  is  described 

^   'tr^         as  "heir^  is  intended   to  take  in  that  character.     You 
Db  Bbau- 

voiK         therefore  at  once,  in  speaking  of  ^'  heir,^  impress  upon  the 
Db  Drau-    ^^'*  ^^  upon  him  who  is  to  take  it,  his  own  proper  charac- 

voiB.  ter, — that  of  heir.  When  you  are  dealing,  therefore,  with 
the  same  disposition,  though  of  another  part  of  the  property, 
you  are  relieved  from  the  difficulty  which  you  labour  under 
in  the  more  naked  case  of  personal  property,  and  having 
found  that  the  testator  meant  what  he  has  expressed  as 
regards  that  portion  which  is  real  property,  you  may  more 
readily  infer  the  same  intention  as  regards  the  other  portion 
of  the  same  gift  depending  upon  the  same  words,  and  you 
therefore  allow  the  whole  disposition  the  same  operation  as 
you  would  give  to  it  if  it  had  been  confined  to  real  estate 
alone. 

The  authorities  here  again  are  perfectly  condusive  as  far 
as  they  go.  There  is  nothing  on  the  other  side.  In  Swaine 
V.  Burton{e)  there  is  a  decision  of  Lord  Eldon ;  but  it  must 
be  recollected  that  in  that  case  there  was  leasehold  as  well  as 
freehold  estate,  and  Lord  Eldon  there  held  that  the  heirs  took 
as  purchasers  on  account  of  the  manner  in  which  the  property 
was  given.  He  says  (/) :  '-  This  is  not  merely  a  devise  of 
freehold  estate,  but  a  disposition  of  leasehold,  freehold,  and 
copyhold  lands.  There  is  no  doubt  that  the  leasehold 
estate,  in  equity,  would  be  taken  by  them  as  purchasers.^ 
He  had  no  doubt,  therefore,  that  where,  by  the  intention, 
you  find  that  the  heirs  were  to  take  as  purchasers  of  the 
leasehold,  the  freehold  estate  would  go  to  them  in  like 
manner. 

In  another  case  before  the  same  learned  Judge,  Wright 
V.  Atkyns  {g)y  he  says  that  it  is  very  difficult  to  give  a 

[e)  15  Ves.  365.  Kuhs.  143.     See  also  the  Law  of 

(/)  15  Ve8.  371.  R^al  Property  aa  administered  in 

ig)  17  Ves.  255  ;  19  Ves.  299;  the  House  of  Lords,  376  et  seq. 
Coop.  Ch.  Cas.  Ill;    1  Turn.  & 
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divided  construction.     Your  Lordships  will  recollect  that  i852. 

that  was  a  devise  of  leaseholds,  with  freehold  of  inheritance     ^  '"JT^ 

DE   15RAU- 

**  to  my  family.'"  Sir  William  Grant  decided  that  "  family'*  voir 
there  meant  the  head  of  the  family;  and  therefore  the  heir  jy^  Beau- 
ultimatcly  took  the  property  as  being  the  head  of  the  voir. 
family.  That  decision  was  not  sustained  in  this  House, 
though  it  was  not  absolutely  reversed.  But  declarations 
were  made  in  that  case,  which  have  always  been  taken  notice 
of  whenever  it  has  been  discussed,  giving  to  the  person 
who  was  made  tenant  in  fee  in  the  first  instance,  all  the 
rights  of  property  during  her  life,  whatever  might  be  the 
destination  of  the  property  after  her  death.  Lord  Eldon 
says,  "  I  must  know  that  fact,  in  order  to  determine  what, 
if  the  subject  is  real  estate  only,  designates  the  heir  at  the 
death  of  the  devisor,  or  such  person  as  shall  be  heir  at  the 
death  of  the  first  taker,  and  what  is  to  be  the  construction 
of  it  as  to  a  mixed  fund,  in  the  absence  of  all  decision,  except 
that  the  same  words  are  to  be  construed  differently  with 
reference  to  the  different  estates,  an  intention  which  it  is 
extremely  difficult  to  attribute  to  the  testator."  In  that 
case,  therefore,  which  was  a  simple  devise  of  all  the  pro- 
perty "  to  my  family,"  Lord  Eldon  thought  it  was  very 
difficult  to  collect  a  different  intention,  and  to  attribute  to 
the  testator  an  intent  to  give  the  real  estate  one  way  and 
the  personal  estate  another. 

The  case  of  Forater  v.  Sierra  {h)  has  some  bearing  upon 
the  question;  but  the  gift  there  was  to  the  heirs  on  the 
part  of  the  mother  ;  that  could  not  be,  properly  speaking,  a 
gift  to  the  testator*'s  heirs.  Paternal  heirs  would  be  excluded, 
although  heirs  on  the  part  of  the  mother  had  failed  ;  but  that 
only  shows  that  the  words  are  sufficient,  which  nobody  can 
doubt,  to  show  the  sense  in  which  you  are  to  apply  them. 

This  brings  us  to  the  case  of  Gwyniie  v.  Muddock  (/), 
which  has  been  very  often  mentioned.     The  testator  gave 

(A)  4  Ves.  70G.  (i)    14  Ves.  488. 
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to  his  daughter  all  his  real  and  personal  estate,  goods,  cattle, 
and  so  on,  *'  but  not  to  diminish,  nor  commit  no  waste  on 
the  lands;  and  my  nighest  heir-at-law  to  enjoy  the  same 
after  her  death.'*'  No  doubt  it  was  the  "  nighest  heir-at-law ;*" 
but  still  the  person  so  designated  was  to  enjoy  the  property 
afl;er  the  death  of  the  daughter.  It  was  rather  surprising  to 
find  both  sides  of  the  bar  making  use  of  the  judgment  of  the 
Master  of  the  Rolls.  The  judgment  in  Gwynne  v.  Muddoek 
is  very  decisive  as  regards  this  question.  His  Honour  says : 
**  I  have  not  found  any  case  directly  applicable,  but  there 
is  no  doubt  the  heir-at-law,  properly  and  technically  speak- 
ing, may  take  personal  property  bequeathed  to  him  by  that 
description.  It  is  always  a  question  of  intention  what  the 
testator  means  by  the  use  of  such  description.  Where  two 
descriptions  of  property  are  given  together  in  one  mass, 
then  the  difficulty  arises  who  is  meant ;  for  both  the  next 
of  kin  and  the  heir  cannot  take,  unless  this  construction  can 
be  made,  reddendo  singula  singulis^  that  the  next  of  k!n 
shall  take  the  personal  estate,  and  the  heir-at-law  the  real 
estate.  But  in  this  case  the  testator  could  not  mean  that, 
for  he  blends  all  the  real  and  personal  estate  together ;  and 
after  the  death  of  Ann  Williama^  directs  that  his  nighest 
heir-at-law  shall  enjoy  the  same.  As  both  are  to  be 
enjoyed  together,  it  is  absolutely  necessary  for  the  Court 
to  say  who  shall  enjoy  both.  It  would  be  contrary  to  the 
intention  to  divide  them  ;  and  it  would  be  contrary  to  the 
words  to  give  the  whole  to  the  next  of  kin."  Now  that 
judgment  depends  upon  this;  the  intention  of  the  testator 
was  to  make  a  common  fund,  and  not  to  divide  the  fund 
into  two  parts,  those  divided  parts  going  to  different  persons. 
I  think  it  is  the  same  here.  I  have  already  submitted  to 
your  Lordships  that  the  true  construction  of  this  will  is  that 
the  property  should  all  go  together,  and  I  see  nothing 
whatever  upon  the  face  of  it  to  authorize  your  Lordships  to 
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say  that  that  intention  ceases  with  the  termination  of  issue 
male,  and  that  then  the  property  is  to  go,  the  real  estate  in 
one  way  and  the  personal  estate  in  another. 

I  confess  I  should  almost  have  expected  that  the  case  of 
JBoydeU  v.  Golightly  (j)  would  have  been  impeached  in 
point  of  law.  That  would  have  been  a  very  fair  line  of 
argument,  because  it  was  decided  by  the  same  Judge  who 
decided  this  case,  and  upon  the  same  principles ;  and  be- 
cause the  intention  of  this  appeal  was  to  bring  before  the 
House  the  question  of  law  as  affecting  both  that  case  and 
the  present.  But  that  was  not  done.  It  is  said  that  it  is 
altogether  a  different  case  from  this.  It  appears  to  me  that 
no  two  cases,  upon  principle,  can  be  more  alike.  Boydell 
v.  Golightly^  in  some  respects,  is  not  so  strong  a  case  as 
this.  The  testator  there  gives  real  estate  to  certain  uses,  in 
strict  settlement  to  right  heirs,  and  so  on.  He  then  gives 
personal  estate  to  the  same  uses.  But  it  is  said  in  the  argu- 
ment, not  denying  the  authority  of  the  case,  that  already, 
by  the  force  of  the  limitations,  he  has  shown  that  he  means 
his  right  heir  to  take  that  property,  and  that  he  will  take 
that  property ;  and  that  the  intention  being  so,  you  must 
construe  the  gift  of  the  personal  estate  as  a  gift  to  exactly 
the  same  person.  But  can  there  be  such  a  distinction  as  this, 
— that  if  that  which  is  to  be  done,  taking  the  two  classes 
separately,  will  have  the  operation  which  is  contended  for 
and  admitted  there,  it  will  not  have  that  effect  where  the  two 
properties  are  blended  together,  as  in  this  case  ?  My  opinion 
is,  that  the  argument  for  the  division  is  stronger  in  the  case 
of  Boydell  v.  Golightly ^  where  there  are  separate  gifts,  than  it 
is  in  this  case,  where  there  is  but  one,  and  a  blended  gift. 

The  operation,  therefore,  of  this  gift  of  the  two  pro- 
perties to  the  same  persons,  is  to  vest  this  property,  accord- 
ing to  the  decision  of  the  Court  below,  in  the  person  who 

(>)  14  Sim.  327. 
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1852.  filled  the  character  of  heir  at  the  death  of  the  testator.     I 

..  ""^  should  therefore  propose  to  your  Lordships,  if  my  noUe 

VOIR  and  learned  friend,  whose  assistance  the  House  has  had  on 

Db  Beau-  ^^^^  occasion,  should  concur  with   me,  that   this  decision 

VOIR.  should  be  affirmed. 

Lord  Brougham  : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned 
friend,  that  there  is  no  reasonable  doubt  to  be  entertained 
upon  the  construction  of  this  will.  If  we  had  had  a  doubt, 
we  should  unquestionably  have  taken  time  to  look  into  the 
case  more  fully,  for  the  purpose  of  removing  any  such 
doubt ;  and  we  sAiould  also,  in  all  probability,  have  bad 
recourse  to  the  practice  which,  for  upwards  of  twenty  years 
past,  has  been  pursued  in  your  Lordships^  House,  of  giving 
our  judgments  in  writing.  But  as  there  is  no  reasonable 
doubt  upon  the  present  occasion,  I  agree  with  my  noble 
and  learned  friend^  that  we  shall  do  well  to  proceed  at  once 
to  affirm  the  judgment  of  the  Court  below. 

My  Lords,  the  only  part  of  the  case  upon  which  I  had 
any  doubt  was  the  second  part ;  namely,  that  with  respect 
to  the  conversion.  But  if  I  agree  with  the  Vice-Chancdlor 
upon  that  point,  it  must  only  strengthen  my  opinion  in 
favour  of  the  construction  which  carries  the  estate  to  the 
same  persons  in  respect  of  personalty  and  in  respect  of 
realty,  and  which  makes  that  which  was  in  the  contempla- 
tion of  the  testator  more  clear  to  support  such  a  construc- 
tion. I  consider  that,  if  we  were  to  agree  with  the  Vice- 
Chancellor  entirely  upon  that  point,  it  would  only  be  an 
additional  argument  in  favour  of  the  affirmance  of  his  deci- 
sion ;  but  if  we  differ  from  him  in  that  respect,  I  think 
there  is  quite  sufficient  in  the  other  parts  of  this  case  to 
justify  us,  and  to  call  u|wn  us  to  affirm  the  judgment 
l)elow. 
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My  Lords,  the  part  of  the  case  upon  which  I  think  I 
differ  most  from  the  Court  below,  is  the  observation  which 
is  made  on  the  meaning  of  the  word  "premises.^  His 
Honour  says,  "  These  are  the  words  by  which  he  has  de- 
scribed his  freehold  estates  in  that  part  of  his  will  where  he 
devises  them,  and  to  those  words  he  adds  the  word  *  pre- 
mises.' Now  what  are  *  premises?'  Why,  some  of  them 
are  leasehold  estate,  some  of  them  copyhold  estate,  and 
some  of  them  personal  estate.'"  And  then  he  goes  on  to 
argue  upon  it.  If  your  Lordships  will  only  look  at  the 
will,  it  is  perfectly  impossible  that  the  word  "premises'* 
can  be  used  as  referring  to  anything  except  the  real  estate, 
and  that  which  savours  of  realty, — leasehold  estates.  In  the 
part  qf  the  will  in  which  he  says,  "  all  my  estates  in  the 
Funds  of  England^ — there  he  stops, — "  and  all  my  said 
manors,  or  reputed  manors,  messuages,  lands,  tenements, 
tithes,  rents,  hereditaments,  and  premises,  both  freehold, 
leasehold,  and  copyhold,  and  whatever  kind  and  nature 
soever,  and  wheresoever  situate."  He  pauses  at  the  end  of 
"  all  my  estates  in  the  Funds  of  England.'^  That  applies 
to  his  personalty.  He  means  upon  this  part  of  the  will 
that  "  premises"  should  only  refer  to  the  last  antecedent ; 
namely,  the  realty.  But  what  makes  that  clear  is  the 
power  to  demise  the  property :  "  Provided  always,  and  it 
shall  and  may  be  lawful  to  and  for  the  several  persons, 
when  and  as  they  shall  respectively  become  tenants  in  pos- 
session of  the  said  manors,  messuages,  lands,  tenements, 
tithes,  rents,  hereditaments,  and  premises,  to  them  respec- 
tively limited  as  aforesaid,  by  indenture  or  indentures, 
under  their  respective  hands  and  seals,  to  demise,""  &c.  And 
then  he  afterwards  uses  the  words,  "  possession  of  the  said 
premises  situated  in  Shoreditch^  in  the  county  of  MidcUe- 
sex ; "  and  so  on.  It  is  perfectly  clear  that  he  uses  the 
word  "  premises  "  here  in  a  restricted  sense,  and  not  in  a 
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sense  to  cover  all  the  preceding  words,  which  would  include 
personalty,  his  estate  in  the  Funds  as  well  as  his  real  pro- 
perty.  Therefore,  upon  this  ground,  as  well  as  upon  others, 
with  which  I  need  not  trouble  your  Lordships,  I  aitertaio 
some  doubt  upon  the  part  of  his  Honour^s  judgment  which 
refers  to  the  power  of  conversion.  But  independently  of 
that  doubt,  which  only  strengthens  the  argument  for  the 
respondent,  even  supposing  we  differ  from  his  Honour  with 
respect  to  the  power  of  conversion,  there  appears  to  be 
quite  enough  to  justify  the  decision  which  was  come  to  by 
the  Court  below. 


( 


The  Lord  Chancellor. — This  is  not  a  case  in  which  the 
House  is  inclined  to  give  costs.  The  appeal  will  be  dis- 
missed without  costs. 

Order  appealed  against  affirmed,  without  costs. 


CASES  IN  THE  HOUSE  OF  LORDS.  565 


Wyhley  Birch         -        -        -        -        Appellant.  1851. 

June  2. 
Geobge  Jor  and  others     ...        Respondents.         1852. 

March  18, 19. 

It  is  a  general  rule  of  equity,  that  if  a  purchaser  is  in  possession  of  an  Vendor  and 

estate,  receiving  the  rents,  he  is  liahle  to  pay  the  purchase-money.  Purchaser, 

and  that  the  purchase-money  being  retained  by  him  will  carry  inte-  j^^^g^  f^ 

rest  to  be  paid  by  him  to  the  seller.    An  agreement,  which  appears  Purchage-' 

to  prevent  the  application  of  this  rule,  will  be  examined  in  a  court  >Mo*Ky; 

of  equity,  by  its  aid,  and  will  or  will  not  be  enforced,  according  to  j^pp^Qi^ ' 

circumstances.  Costs, 

B,,  in  March,  1812,  contracted  for  the  purchase  of  an  estate  from  C, 
for  90,000/.  The  estate  was  very  much  encumbered,  and  C.  was  to 
make  a  title  free  from  all  incumbrances,  except  one  mortgage  of 
12,000/.  B.,  on  being  put  into  possession  of  part  of  the  estates,  was 
to  pay  16,000/.  on  the  24th  of  June,  1812,  "and  a  further  sum  of 
4,000/.  at  Michaelmas  next,  on  C.  putting  B,  into  the  actual  posses- 
sion of  the  remainder,  free  from  all  incumbrances,  except  the  mort- 
gage for  12,000/. ;  the  ftirther  sum  of  25,000/.  in  March,  1813 ; 
16,500/.  in  March,  1816;  and  16,500/.  in  March,  1818."  B.  was  to 
grant  C  a  mortgage  of  all  the  estates  for  securing  these  three  sums 
at  the  respective  times  aforesaid,  "  with  legal  interest  from  Michael- 
mas next."  The  20,000/.  thus  agreed  to  be  paid  in  two  sums  within 
the  first  year  not  having  been  paid  by  B.,  nor  any  of  the  incum- 
brances cleared  off  by  C,  a  new  agreement  was  entered  into  in  OctO' 
her,  1812.  B,  was  forthwith  to  advance  10,000/.  to  pay  off  certain 
incumbrances,  he  was  to  be  let  into  immediate  possession,  to  be  enti- 
tled to  the  rents  and  profits  "  from  Michaelmas  last,"  and  to  be  at 
liberty  to  cut  timber,  &c.  The  conveyances  were  to  be  executed  as 
soon  as  existing  difficulties  could  be  removed,  and  every  possible 
exertion  was  to  be  made  to  that  end.  It  was  further  agreed,  that 
"  the  interest  of  the  remainder  of  the  purchase-money  shall  not  com- 
mence till  Liady  Day  next,  in  case  the  title  shall  be  perfected,  and 
the  conveyances  and  other  assturances  executed  at  that  time,  and 
if  not,  then  to  commence  on  the  execution  of  such  assurances."  B. 

2  Q  2 
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waB  let  into  possession,  but  the  business  was  not  completed.    In  a 
suit  by  B,  for  specific  performance,  an  account  was  directed ;  and, 

Hbld,  first,  that  under  the  clause  in  the  second  ajp'eement,  exempt- 
ing "  the  remainder  of  the  purchase-money  "  from  the  payment  of 
interest,  the  sum  remaining  unpaid  of  the  20,000/.,  and  the  three 
sums  constituting  the  58,000/.,  must  be  taken  to  come  under  that 
description ;  secondly,  that  the  exemption  of  a  purchaser  in  posses- 
sion of  the  estate  from  liability  to  interest  on  the  purchase- money, 
though  permissible  if  the  agreement  had  been  speedily  executed, 
would  not  be  enforced  by  any  court  of  equity  where  that  state 
of  things  continued  for  many  years ;  and  thirdly,  that  the  second 
contract  must  be  taken  to  have  fsdled  by  circumstances^  and  that 
the  first  contract  must  be  decreed  to  be  executed  so  &r  as  it 
had  remained  unexecuted;  and  the  House  ordered  the  aocoonts 
to  be  settled  on  these  principles.    No  costs  were  given. 

/•  was  an  annuitant  on  an  estate  which  had  been  sold  toB.,  subject  to 
the  annuity  and  other  incumbrances.  /.  had  also  a  charge  on  the 
purchase-money.  B,  gave  notice  to  put  an  end  to  the  annuity,  and 
then  filed  a  bill  to  have  it  declared  that  it  was  at  an  end,  and  to 
have  an  account  taken.  The  Vice-Chancelbr  directed  the  Blaster 
to  inquire  what  were  the  incumbrances,  and  declared  the  annuity 
at  an  end.  The  Lord  Chancellor  afiirmed  this  decree.  /.  appealed 
against  the  last  part  of  it  to  this  House,  and  the  decree  was 
reversed ;  but  the  cause  went  on  to  further  litigation  on  the  other 
point,  and  a  subsequent  decree  was  made.  In  this  decree,  which 
was  made  on  the  hearing  upon  further  directions,  the  Lord 
Chancellor  introduced  alterations  and  additions  to  the  first 
decree,  as  to  that  part  of  it  which  had  not  been  the  subject  of 
appeal. 

Held,  that  he  was  at  liberty  to  do  so ;  for  that  the  part  unappealed 
against  remained  as  before,  and  was  not  rendered  final  by  the  deci- 
sion in  this  house  on  the  part  which  was  the  subject  of  the  appeal. 

The  House,  in  disposing  of  a  case  where  there  were  to  be  calculations 
of  payments  on  one  side  and  of  interest  on  the  other,  laid  down  cer- 
tain principles,  and  desired  the  parties  on  both  sides  to  furnish  an 
agreed  statement  of  facts  as  to  the  sums  to  which  these  principles 
were  to  be  applied.  The  House  required  this  statement  of  sums  to 
be  delivered  in  before  the  Minutes  of  the  Order  of  the  House 
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given  to  the  parties,  and  refused  to  hear  counsel  on  the  subject  of 
this  statement  and  of  the  Minutes. 
An  application  to  advance  an  appeal  for  hearing  must  be  made  to  the 
Appeal  Committee,  and  not  to  the  House. 


1851. 
Birch 

V. 

Joy 
and  others. 


William  Colhoun,  of  fFre/Aam,  in  the  county  of  JVbr- 
folkj  deceased  (a),  was  the  owner  of  certain  estates  known 
as  the  Wretham  estates,  partly  freehold  and  partly  held 
under  renewable  leases  from  King^s  College,  Cambridge^ 
and  Eton  College.  The  manor  of  Thorpe  HaU^  which  was 
part  of  the  estates,  was  subject  to  a  mortgage,  dated  October^ 
1791,  then  vested  in  Josiah  Holfordf  for  securing  12,000/. 
and  interest. 

In  March  and  May^  1800,  Colhowfij  in  consideration  of 
two  sums  of  2,000/.  each,  created  two  annuities,  of  300/. 
each,  in  favour  of  George  Joy^  subject  to  a  clause  for  re-pur- 
chase on  giving  notice  as  stated  in  the  annuity-deeds.  The 
annuities  were  charged  on  Thorpe  Holly  subject  to  the 
mortgage  to  JToZ/brd,  and  judgments  were  entered  up  ii« 
the  Court  of  Queen^s  Bench  for  securing  them. 

Colhoun  subsequently  created,  in  May^  1800,  certain 
redeemable  annuities,  which  came  to  be  vested  in  a  person 
named  Wynch^  and  in  July^  1810,  others,  which  came  to 
be  vested  in  Sir  James  PuUeney, 

On  the  22nd  Febrtmry^  1812,  Colhoun  entered  into  an 
agreement  with  Wyrley  Birch  for  the  sale  to  him  of  all 
the  said  estates  and  premises. 

(a)  In  the  course  of  the  very  long  litigation  which  arose  in  this 
case,  many  of  the  parties  interested  died,  and  many  bills  of  revivor  and 
supplement  were  filed.  It  has  not  been  thought  necessary  to  make 
more  than  this  general  allusion  to  them,  but,  for  the  sake  of  sim- 
plicity, to  treat  the  suit  as  if  it  had  continued  between  the  original 
parties. 
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BiBCH       95,000/.,  '*  to  be  paid  as  hereinafter  mentioned  ;*  and  the 
V.  estates  were  to  be  conveyed  free  from  all  iDcumbraDces, 

and  o^en.  ***bject  to  a  like  exception.  Colhoun  undertook  to  renew, 
at  his  own  expense,  the  college  leases,  or  to  allow  the  ex- 
pense of  such  renewals  to  be  deducted  out  of  that  part  <^the 
purchase-money  which  was  to  be  paid  at  MichaelmaSj  1812. 
Abstracts  of  title  were  to  be  delivered  on  the  10th  of  April, 
1812.  Birch  agreed  to  pay  the  95,000/.  in  the  following 
manner.  **If  Colhoun  shall  convey  the  mansion-house, 
the  hall-farm,  and  part  of  the  coUege  lands  in  Weti 
Wretham,  and  all  the  other  farms  and  lands  in  mortgage 
to  Sir  James  Pulteney,  and  also  assign  the  cMege  lands 
in  ImI  Wretham  to  Birch  (charged  nevertbdess  with 
5,000/.  to  Messrs.  Wynch,  payable  in  three  years  from 
Christmas  now  last  past) ;  and  if  the  title  to  the  said  estate 
shall  be  approved  of  by  Birch,  then  Birch,  on  being  put 
into  the  possession  of  the  said  estates  in  mortgage  to  PuUeneg 
and  Messrs.  Wi^h  and  others  (subject  nevertheless,  as  to 
the  latter,  to  the  mortgage  of  5,000/.),  shall  and  will  pay 
the  sum  of  16,000/.  on  the  24th  day  of  June  next,  and  a 
further  sum  of  4,000/.  at  Michaelmas  next,  on  Colkoum 
putting  Birch  into  the  actual  possession  of  the  remainder  of 
the  said  estates,  and  conveying,  &c.  the  same  to  him,  his 
heirs,  &c.,  free  from  all  incumbrances  (except  a  mortgage 
for  12,000/.  to  Holford,  secured  upon  Thorpe  Farm  and 
manor) ;  the  further  sum  of  25,000/.  on  the  25th  day  of 
March,  1813 ;  the  further  sum  of  16,500/.  on  the  S5th 
March,  1816;  and  the  further  sum  of  16,500/.  on  the 
25th  day  of  March,  1818 ;  which  respective  sums,  toge- 
ther with  the  incumbrances  of  12,000/.  and  5,0001.,  make 
together  the  purchase-money  of  95,000/.  And  Birch 
agrees  to  grant  a  mortgage  to  Colhoun  of  all  the  said 
estates  (subject  to  the  mortgages  of  12,000/.  and  5,000i/.), 
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for  securing  the  three  last-mentioned  sums  of  25,000/., 
16,500/.,  and  16,500/.,  at  the  respective  times  aforesaid, 
with  legal  interest  from  Michaelmas  next."  Unless  Coir 
houn  should  procure  an  undertaking  in  writing  from  Hoir 
ford  not  to  call  for  his  mortgage-money  prior  to  Lady  Day^ 
1816,  Birch  was  to  be  at  liberty  to  discharge  the  same  out 
of  the  instalment  of  25,000/.  payable  at  Lady  Day^  1818 : 
^^  And  it  is  also  mutually  agreed,  that  on  Birch  paying  the 
sum  of  16,000/.  on  the  24th  day  of  June  next,  he  shall  be 
let  into  the  actual  occupation  of  the  mansion-house,  build- 
ings, and  appurtenances  thereto  belonging ;  and  that  Coir 
houn  shall  continue  to  occupy  that  part  of  the  estate  which 
is  now  in  his  occupation,  and  take  the  profits  thereof  up  to 
Michaelmas  Day  following ;  and  that  up  to  Michaelmas 
next  all  taxes  and  other  outgoings  shall  be  paid  by  Colhoun^ 
who  shall  also  allow  unto  Birch  legal  interest  on  the.  sum 
of  16,000/.  up  to  that  time." 

Under  a  special  proviso  contained  in  the  agreement,  cer- 
tain deductions  were  afterwards  made  in  the  amount  of  the 
purchase-money,  which  was  reduced  to  90,528/.  10s.  8d. 

An  abstract  of  title  was,  in  Aprily  1812,  delivered  to 
Birch,  Objections  on  account  of  incumbrances  alleged  not 
to  have  been  communicated  to  Birch^  were  taken  to  it. 

The  sums  of  16,000/.  and  4,000/.  not  having  been  paid 
in  June^  and  at  Michaelmas^  1812,  a  further  agreement 
was  come  to,  dated  24th  October^  1812,  the  material  parts 
of  which  were  the  following :  "  In  order  to  facilitate  the 
completion  of  the  purchase  of  the  Wretham  estates,  and  in 
part  performance  thereof,  it  is  agreed  that  Birch  shall 
forthwith  advance  a  sufficient  sum  to  pay  the  fines  for  the 
renewal  of  the  East  and  West  Wretham  leases,  and  shall 
purchase  WyncKs  annuities,  amounting  together  to  about 
10,000/.  These  leases  and  WyncVs  annuities  shall  be 
assigned  to  Birchy  or  the    West  Wretham  lease  shall  be 
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granted   to  Sir  /.   Murray  {Pulteney*s  representative), 
under  such  arrangements  for  the  security  of  the  mooej 
advanced  by  Birch  for  the  renewal  of  this  lease  as  shall  be 
agreed  upon ;  Birch  shall  be  put  into  the  immediate  actual 
possession  of  Wretham  HaUy  and  all  the  lands,  farms,  and 
cottages,  and  every  species  of  property  in  East  and  Weti 
Wretham^  including  the  Thorpe  Hall  estate,  and  shall  be 
entitled  to  the  rents  and  profits  of  such  of  the  estates  as  are 
now  tenanted  from  Michaelmas  last,  and  be  at  liberty  to 
cut  down  timber,  and  do  any  other  act  on  the  estate  he 
may  consider  conducive  to  the  improvement  thereof.     The 
conveyances  and  other  assurances  shall  be  prepared  and 
executed  as  soon  as  the  different  existing  difficulties  in  the 
title  are  satisfactorily  removed,  and  every  possible  exertion 
shall  be  made  to  that  end.     The  interest  of  the  remainder 
of  the  purchase-money  shall  not  commence  till  Lady  Day 
next,  in  case  the  title  shall  be  perfected  and  the  convey- 
ances and  other  assurances  of  the  different  estates  are 
executed  by  that  time,  and  if  not,  then  the  interest  to  com- 
mence upon  the  execution  of  such  assurances;  and  in  con- 
sideration thereof,  any  claim  on  account  of  dilapidations 
shall  be  waived  by  Birchj  except  as  hereinafter  mentioned ; 
under  these  arrangements  Birch  shall  not  be  liable  to  Col- 
houn  or  any  other  person  for  any  rent;  and  in  case  he  is  called 
upon  to  pay  HolforcTs  and  Murray'*s  interest,  and  Joy*s 
annuity,  or  any  other  charges  affecting  the  estates,   the 
East  Wretham  lease  shall  be  a  security  in  his  hands  to 
cover  such  advances*  as  well  as  the  fines,  &c.  paid  by  him 
to   renew    both   leases  and   the  repurchase    of   Wynch\ 
and    other    (specified)    annuities.      In    the   event    of   it 
being  found  impracticable  to  make  out  a  satisfactory  title 
to  Birchy  and  the  purchase  not  being  completed.   Birch 
shall  account  with  Colhoun  for  all  timber  which  he  may 
have   felled,    and   Colhoun  shall   make  an   allowance  to 
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Birch  for  all  improvements  he  may  have  made  upon  the 
estates.''  There  was  also  a  stipulation  that  if  certain 
tenants  therein  mentioned  should  be  liable  for  dilapidations, 
they  should  pay  the  damages  to  Birch^  and  he  was  to  pay 
them  for  seeds,  turnips,  &c.  And  it  was  provided  that, 
*^  when  the  title  is  made  out,  and  the  requisite  assurances 
and  conveyances  are  ready  for  execution,  and  it  shall  not  be 
convenient  to  Birch  to  advance  a  sufficient  sum  to  discharge 
Murray's  mortgage,  in  such  case  Birch  shall  account  with 
Colhoun  for  the  interest  of  such  mortgage-money  from  such 
period  up  to  Lady  Day  next;  and  it  being  uncertain 
whether  it  will  be  in  the  power  of  Colhoun  to  give  up  the 
actual  possession  of  some  parts  of  the  estates  to  Birch^  in 
such  case  Colhoun  shall  allow  Birch  what  shall  appear  to 
be  the  difference  between  the  present  rents  and  the  bon& 
Jide  improved  rents ;  and  it  is  agreed  that  nothing  in  the 
above  arrangements  shall  be  construed  to  alter  any  part  of 
the  original  contract  for  the  sale  of  the  Wtethamh  estates, 
except  as  herein  varied." 

Immediately  after  the  last-mentioned  agreement.  Birch 
took  possession  of  parts  of  the  estates  and  premises,  and 
shortly  afterwards,  in  the  year  1812,  took  possession  of  all 
the  remainder,  and  had  ever  since  been  in  possession  and  in 
receipt  of  the  rents  and  profits  in  all  respects  as  the  owner 
thereof. 

On  the  16th  of  Aprils  1823,  Birch  caused  a  notice 
in  writing  to  be  left  at  the  house  of  Jioy,  purporting  to  be 
a  notice  under  the  provisions  of  the  annuity-deeds  for  the 
purpose  of  repurchasing  the  annuities  granted  to  Joy. 

The  annuities  were  in  arrear,  and  Colhoun  was  also 
indebted  to  Joy  in  other  moneys,  to  the  amount  of 
8,071/.  8s.  lid.;  and  in  order  to  secure  the  payment  of 
that  sum  and  interest,  Colhoun,  by  indenture  dated  6th 
April,  1824,   covenanted  and  agreed  with  Joy  that  the 
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balance  of  the  purchase-money  and  interest  to  arise  bj  sale 
of  the  property  so  contracted  to  be  purchased  by  Bireky 
after  payment  thereout  of  the  incumbrances  then  legally 
affecting  the  same  and  secured  thereon,  and  also  that  the 
premises  themselves  should,  till  the  sale  thereof  should 
be  completed,  severally  thenceforth  be  charged  with  and 
remain  as  a  security  to  Joy  for  the  sum  of  8,071/.  8s.  lid. 
and  interest  at  5L  per  cent,  per  annum.  And  by  the 
indenture  he  assigned  to  Joy  all  the  balance  of  the  pur- 
chase-money of  95,000/.  and  interest,  to  hold  the  same 
upon  trust  for  payment  of  the  debt  of  8,071/.  8s.  lid. 
and  interest. 

Joy  had  thus  two  claims :  the  one,  a  charge  on  the  estates 
under  his  annuity-deeds ;  and  the  other,  a  charge  under  the 
last-mentioned  deed,  on  the  purchase-money  and  interest  to 
be  paid  under  the  agreements. 

On  the  25th  of  October,  1825,  Birch  filed  a  biU 
against  Colhoun,  and  against  Joy  and  other  parties  having 
charges  on  the  estates,  in  which  he  set  forth  the  agreements 
of  February  and  October ,  1812;  that  he  had  been  put  into 
possession  under  the  latter  agreement;  that  out  of  the 
purchase-money  he  had  paid  off  various  charges  and  incum- 
brances to  a  considerable  amount ;  that  he  had  paid  Joy 
considerable  sums  in  respect  of  the  annuities ;  that  notices 
had  been  given  to  repurchase  the  same,  on  the  5th  of  May, 
1824 ;  that  no  conveyance  of  the  annuities  had  been  executed 
by  Joy,  nor  of  the  estates  by  Colhoun,  and  that  there  were 
other  charges  on  the  estates  to  a  considerable  amount.  And 
the  bill  prayed  for  specific  performance  by  Colhoun,  alleging 
that  Birch  was  willing  specifically  to  perform  the  agree- 
ments on  his  part,  and  to  pay  the  residue,  if  any,  of  the 
purchase-money,  after  paying  thereout  such  incumbrances 
affecting  the  estates  as  Birch  was  authorized  to  pay;  and 
for  enabling  him  so  to  do,  that  the  priorities  of  these  incum- 
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brances  might  be  ascertained,  and  that  it  might  be  declared 
that  the  two  annuities  had  ceased  on  the  5th  otMay^  1824; 
and  that  an  account  might  be  taken  of  the  arrears  prior  to 
that  day,  and  of  the  costs,  and  that  on  the  payment  of  two 
sums  of  2,000/.  each  to  Jay^  the  annuities  might  be  recon- 
veyed. 

The  defendants  severally  put  in  answers  to  this  bill,  and 
the  cause  was  heard  in  February ^  1830,  before  the  Vice- 
Chancellor,  who  made  a  decree,  by  which  it  was  declared 
that  the  agreements  of  February  and  October j  1812,  ought 
to  be  specifically  performed,  and  that  the  annuities  had 
ceased  on  the  5th  of  May^  1824;  and  on  payment  of  the 
two  sums  of  2,000/.  each,  and  arrears,  a  reconveyance  was 
ordered;  and  it  was  referred  to  the  Master  to  take  an 
account  of  what  remained  due  to  Joy  up  to  that  date,  and 
to  inquire  what  were  the  incumbrances  affecting  the  estates 
comprised  in  the  said  agreements  respectively,  at  the  date 
of  the  agreements ;  and  to  state  their  respective  priorities, 
and  what  sums  of  money  had  at  any  time  since  the  date  of 
the  agreements  been  paid  by  Birch  in  respect  of  such  in- 
cumbrances, out  of  the  purchase-moneys  of  the  said  estates, 
and  what  was  due  for  principal  and  interest  upon  such 
incumbrances  respectively.  And  the  Master  was  further 
ordered  to  inquire  what  remained  due  from  Birch  in  respect 
of  the  purchase-money  of  the  estates  comprised  in  the  agree- 
ments. Joy  appealed  to  the  Lord  Chancellor  as  to  those 
parts  of  the  decree  which  related  to  the  annuities ;  and  on 
the  10th  o{  August f  1831,  the  decree  of  the  Vice-Chancellor 
was  affirmed,  with  costs.  Joy  then  appealed  to  this  House, 
and  on  the  10th  of  March,  1836,  an  order  was  made, 
reversing  the  decree  of  the  Court  below  in  respect  of  the 
annuities,  and  directing  that  so  much  of  BircVs  bill  as 
related  to  the  same  should  be  dismissed  with  costs;  and  it  was 
referred  to  the  Master  to  inquire  whether  Joy  had  any  and 
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what  claim  to  or  lien  upoD  any  part  of  the  purchase4Donej 
to  be  paid  by  Birch  to  Colhoun.  And  it  was  furtber 
ordered  that,  after  the  Master'^s  report,  the  Court  of  Chan- 
cery should  further  proceed  in  the  said  cause  as  should  be 
just  (6). 

In  Jantiaryy  18S7,  Joy  and  others  filed  a  bill  against 
Birchy  which  was  afterwards  dismissed,  and  which  it  does 
not  become  material  to  consider. 

The  Master  proceeded  in  the  cause  of  JBirch  v.  Jag  to 
take  the  accounts  directed  by  the  decree  in  that  suit,  and 
on  the  3rd  of  April,  1841,  made  his  report,  and  found  that 
there  was  the  sum  of  52,621/.  12s.  6d.  due  from  Birch  for 
principal  and  interest  on  the  money,  and  also  that  there  was 
due  to  Joy  on  the  security  of  the  assignment  of  the  6th  of 
ApriU  1824,for  principal  and  interest  up  to  28th  ot  January^ 
1841,  the  sum  of  14,855/.  lis.  6d.,  and  that  Joy  had  a  daim 
to  or  lien  upon  the  balance  of  the  purchase-money  to  that 
amount. 

Birch  excepted  to  the  Master^s  report  for  allowing  any 
interest  from  the  25th  of  March,  1813,  and  for  dedaring 
the  balance  due  to  be  52,521/.  12s.  6d.  Joy  also  took  ex- 
ceptions to  the  report. 

The  exceptions  came  on  for  argument  before  the  Vice- 
Chancellor,  and  thereupon  his  Honour  made  an  order, 
dated  14th  of  March,  1843,  by  which  it  was  stated,  that 
it  appearing  to  the  Court  that  upon  the  decree  as  it  then 
stood  the  Master  was  not  authorized  to  compute  interest, 
the  Court  held  the  exceptions  of  Birch  to  be  good  and 
sufficient,  and  allowed  the  same,  and  referred  it  back  to 
the  Master  to  review  his  report. 

The  Master,  in  pursuance  of  this  order,  made  his  fur- 
ther report,  dated  23rd  of  December,  1845,  and  thereby, 


(6)  4  Clark  &  F.  57. 
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amongst  other  things,  found  that  there  was  then  remaining 
due  from  Birch  in  respect  of  the  purchase-money  for  the 
estates  comprised  in  the  agreements,  calculated  without 
interest,  the  sum  of  9,491/.  18s.  Sd. ;  and  that  there  was 
due  in  respect  of  the  arrears  of  the  annuity  of  March, 
1800,  from  the  11th  day  of  September,  1822,  to  the  18th 
day  otJuly^  1830,  the  day  of  the  death  of  the  surviving 
life  named  in  the  said  indentures,  the  sum  of  2,852/.  8s.  9d. ; 
and  for  arrears  of  the  annuity  of  May,  1800,  from  the  18th 
day  otJuffmt,  1822,  to  the  28th  day  of  January,  1841, 
the  date  mentioned  in  his  said  report,  bearing  date  the  8rd 
of  April,  1841,  the  sum  of  5,534/.  9s.  7d. 

The  last-mentioned  report  was  con6rmed,  and  the  cause 
of  Birch  v.  Joy  came  on  to  be  heard  for  further  directions 
on  the  24th 'of  May,  1847,  before  the  Vice-chancellor, 
when  his  Honour  made  an  order,  which  it  is  not  material 
to  state,  as  it  is  recited  in  the  order  of  the  Lord  Chancellor, 
made  on  appeal. 

An  appeal  was  presented  to  the  Lord  Chancellor  against 
the  orders  of  the  14th  of  March,  1848,  and  the  24th  of 
May,  1847. 

This  appeal  came  on  to  be  heard  before  the  Lord  Chan- 
cellor, who,  on  the  6th  of  July,  1848,  ordered,  that  so 
much  of  the  order  made  on  the  hearing  for  further  direc- 
tions on  the  24th  of  May,  1 847,  as  ordered  the  Master 
to  settle  a  proper  conveyance  of  the  estates  to  the  plaintiff, 
and  declared  that  the  sum  of  9,491/.  18s.  2d.,  the  amount 
of  the  purchase-money  remaining  due  from  the  plaintiff, 
ought  to  be  applied  in  discharge  of  the  incumbrances 
affecting  the  estates  at  the  dates  of  the  agreements  (except 
the  mortgage  for  12,000/.  to  Holford),  according  to  their 
priorities,  as  found  by  the  report  of  the  3rd  of  April,  1841 ; 
and  so  far  as  it  appeared  by  the  reports  of  that  day,  and  of 
the  23rd  of  December,  1845,  that  the  amounts  remaining 
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due  in  respect  of  the  annuities  were  the  first  in  prioiitj  of 
such  incumbrances  (after  the  mortgage  to  Holford)^  and 
together  exceeded  the  sum  of  99491/.  18s.  2d. ;  and  it  was 
ordered  that  the  plaintiff  should  pay  that  sum,  so  far  as  it 
would  go,  in  clearing  off  the  annuities;  and  that  such 
persons  as  the  Master  should  appoint  should  convey  the 
estates  to  the  plaintiff,  subject  to  the  mortgage  to  Hclfordj 
and  should  deliver  up  aU  title-deeds  and  papers  relating  to 
the  said  estates, — should  be  reversed.  And  the  state- 
ment in  the  order  of  the  14th  of  Marck^  1843,  <<that, 
upon  the  decree  as  it  now  stands,  the  Master  was  not 
authorized  to  compute  interest,^  was  ordered  to  be  struck 
out ;  and  so  much  of  the  order  as  held  the  plaintiff's 
exceptions  to  the  Master's  report  of  the  3rd  of  Aprils  1841, 
to  be  good  and  sufficient,  was  ordered  to  be  reversed* 
*^  And  his  Lordship  doth  declare  that,  according  to  the  true 
construction  of  the  agreements  of  the  SSnd  of  February^ 
1812,  and  the  24th  of  October,  1812,  interest  at  5  per  cent 
per  annum,  from  Michaelmas,  1812,  is  payable  by  the 
plaintiff,  Wyrley  Birch,  on  the  sums  of  25,000/.,  16,500/., 
and  16,500/.,  amounting  together  to  58,000/.,  mentioned 
in  the  first  agreement;  or  the  sums  from  time  to  time 
remaining  due  in  respect  thereof;  and  that  no  interest  on 
either  side  is  payable  in  respect  of  the  remainder  of  the 
purchase-money.^^ 

The  present  appeal  was  brought  against  this  order. 


1851. 
June  2. 


Mr.  Stuart  said  that  he  was  instructed  on  behalf  of  the 
respondent  to  apply  that  this  appeal  might  be  advanced  for 
hearing.  He  was  proceeding  to  state  special  circumstances 
in  support  of  his  application,  when 

The  Lord  Chancellor  (Lord  Truro)  said  that  the  appli- 
cation was  irregular.    All  applications  of  this  nature  must 
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be  made  before  the  Appeal  Committee.     That  was  the         1851. 


settled  rule  of  the  House. 


Birch 


Lord  Brougham. — If  we  did  not  act  on  this  rule,  we  v. 

Joy 

should  have  motions  in  Court  every  morning,  and  (as  is     ^^  othen. 
perhaps  the  case  in  this  instance)  without  notice  to  the 
opposite  party.     There  must  be  a  petition  to  the  Appeal 
Committee. 

Application  refused. 

Mr.  BetheU  and  Mr.  Sehvyn  for  the  appellant  (Mr.         1852. 
Flather  was  with  them)  :  ' 

This  decree  is  wrong  in  form,  as  well  as  substance. 
Nothing  was  said  in  the  first  decree  of  the  Vice-Chancellor 
about  interest  on  the  purchase-money.  The  annuities  were 
declared  to  have  ceased.  The  Master  was  directed  to 
inquire  what  were  the  incumbrances  affecting  the  estates, 
to  state  their  respective  priorities,  and  what  sums  of  money 
had  been  paid  by  Birch  in  respect  of  them,  and  what  was 
due  for  principal  and  interest  in  respect  of  those  incum- 
brances, and  what  was  due  from  Birch  in  respect  of  the 
purchase-money.  On  that  decree  the  Master  had  no  autho- 
rity to  inquire  as  to  interest  on  the  purchase-money.  Joy 
appealed  against  that  decree,  but  only  so  far  as  related  to 
the  declaration  regarding  the  annuities.  If  the  prayer  of 
the  petition  of  appeal  comprehended  anything  relating  to  ^ 

interest  on  the  purchase-money,  nothing  was  done  upon  it ; 
and  the  decree  itself  having  been  confirmed  in  this  House, 
except  so  far  as  related  to  the  annuities,  became  thereby 
incapable  of  being  afterwards  altered.  It  is  a  plain  propo- 
sition of  law,  that  if  a  decree  is  sustained,  a  Court  cannot, 
upon  further  directions,  add  to  the  terms  and  conditions  of 
that  decree,  especially  after  it  has  become  final  upon  an 
appeal  being  made  to  this  House. 
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1852.  [The LordChancelhr  (LordSt.  Leonards). — That  which 

^■^^         is  unappealed  from  remains  as  before.    Lord  Srougham* — 

9.  Tlie  judgment  of  this  House  does  not  affect  that  part  which 

d  othen     ^*  "°^  appealed  from.     Your  present  argument  merdy 

amounts  to  saying  that  the  party  here  is  out  of  time.  That 

is  a  topic  in  an  argument,  but  nothing  more.] 

It  is  something  more  here.  If  a  party  to  a  decree  appeab 
only  against  one  portion  of  it  to  this  House,  he  must  be 
taken  to  admit  the  correctness  of  the  rest. 

[The  Lord  Chancellor. — I  do  not  agree  with  that  pro- 
position, nor  do  the  circumstances  of  this  case  warrant  it 
Joy  was  an  annuitant ;  he  had  also  a  claim,  which  he  has 
since  established,  in  respect  of  the  purchase-money.  He 
appealed  against  this  decree,  so  far  as  it  affected  the  notices 
relating  to  the  annuity ;  but  that  did  not  touch  the  ques- 
tion as  to  his  claim  on  the  residue  of  the  purchase-money. 
How  his  right  to  bring  another  appeal  may  be  afiected  by 
the  rules  of  this  House  as  to  time,  is  another  matter. 
Lord  Brougham. — Has  this  House  ever  laid  it  down  that, 
if  a  party  appealed  against  part  of  a  decree,  he  was  for 
ever  shut  out  from  appealing  against  the  rest  ?  The  Lord 
Chancellor. — He  had  two  rights,— as  to  the  annuities,  and 
as  to  the  purchase-money.  He  appealed  as  to  the  annuities. 
The  only  question  before  the  House  was  as  to  them :  the 
^  House  dealt  with  that  question  alone,  and  put  the  other 

part  of  the  matter  into  a  course  of  further  inquiry ;  and  on 
that  inquiry  was  founded  the  decree,  which  is  the  subject 
of  your  present  appeal.  The  jurisdiction  of  the  House  in 
this  matter  is  not  affected  by  what  has  already  been  done.] 

Then  as  to  the  decision  with  regard  to  the  claim  for  inte- 
rest. The  decision  of  Lord  Cottenham  in  the  Court  bdow, 
proceeded  on  the  ground  that  the  words  in  the  second 
agreement,  excepting  from  the  payment  of  interest  **  the 
remainder  of  the  purchase-money,*"   meant   only   the  re- 
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mainder  of  the  sums  of  16,000/.  and  4,000/.  which  was  not 
exhausted  in  the  payment  of  the  annuities,  not  the  58,000/. 
which  remained  unpaid.  This  was  a  mistaken  construe* 
tion. 

[The  IjOrd  Chancellor. — He  thought  that  those  words 
applied  to  such  parts  only  of  the  purchase>money  as  were 
to  be  paid,  not  to  such  parts  as  were  to  be  secured  by 
remaining  on  mortgage.] 

Then,  as  to  the  substance  of  the  decree.  Joy^  in  his 
petition  of  appeal,  did  not  ask  that  the  decree  might  be 
varied  by  directing  the  Master  to  give  him  interest ;  he 
only  asked  that  the  Master  might  ascertain  what  was  due 
for  principal  and  interest  on  the  incumbrances  affecting  the 
estate.  The  Master  proceeded  to  make  the  inquiry,  and, 
as  the  result  of  various  calculations,  found  that  a  sum  of 
52,571/.  was  due.  The  finding  was  excepted  to,  and  the 
Vice-Chancellor  set  it  aside  entirely,  declaring  that,  **  upon 
the  decree  as  it  now  stands,  the  Master  was  not  authorized 
to  compute  interest.*^  An  appeal  was  made  to  the  JLiord 
Chancellor,  who  set  aside  the  report  in  part ;  but  his  decree 
is  open  to  a  charge  of  inconsistency  ;  for  while  he  declared 
that  the  purchase-money,  as  purchase-money  under  the 
contract  of  sale,  did  not  carry  interest,  yet,  treating  the 
original  contract  of  sale  as  comprehending  the  sums  which 
were  to  be  secured  by  the  mortgage,  and  so  making  them 
liable  to  interest  by  way  of  mortgage,  he  held  that  the 
exemption  from  interest  of  ^^  the  remainder  of  the  purchase- 
money,^'*  contained  in  the  second  agreement,  applied  only 
to  the  part  of  the  20,000/.  which  then  remained  unpaid. 
The  question  now  is,  whether  that  is  a  correct  construction 
of  the  agreements,  or  whether  the  second  agreement  does 
not  exempt  this  appellant  from  payment  of  interest  on  the 
whole  of  the  unpaid  money  until  a  title  has  been  made 
and  the  conveyances  executed.    In  the  decree  it  is  said  that 
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1853.        ^^  DO  interest  oo  either  sde  is  psjfafale  in  n  hmm  I  dL  ifce 
J2[tL        lemainder  of  the  purdiaseHDoiiey.*    Wliat  is  the 
V.  c^  that  phrase?      Its  meaniiig  mast  be 

andoAcn.     i^<^r^o<^  to  the  other  parts  of  the  same  instruiiieot. 

The  decree  of  the  Court  bdow  was  fbunded  am  the 
struction  of  the  second  agreement,  whidi  seems  to  hate 
been  treated  as  a  confirmation  <tf  the  first.  Tbefinti^pnr- 
ment  had  provided  that  Birtk  should  be  a  mortgngor  af 
part  <tf  the  esUte  firom  Marth^  1812;  and  Lcitd  CW- 
tenham  thought  that  that  was  untoucfaed  bj  the  msumd 
.agreement.  He  therefore  disapproved  of  what  the  llasler 
had  done ;  for  the  Master  had  given  intesest  oo  the  whole 
at  what  was  due,  when  he  ought  to  have  given  it  oolj 
on  part.  It  is  dear  ftom  this,  that  if  it  had  not  been  ht 
the  mortgage  on  the  SSfiOOL^  Lord  CoUenham  would  not 
have  thought  that  there  was  any  interest  payable  at  afl* 
He  said  that  the  B&JOOOl.  were  not  to  be  paid  till  the  con- 
veyance was  executed,  but  were  to  her  converted  tnm 
purchase-money  to  mortgage-money;  that,  however,  wh 
only  to  be  on  the  happening  of  a  given  event*  JBirck  knev 
what  was  the  difficulty  in  the  way  of  the  completion  of  the 
purchase,  and  so  he  said  he  would  pay  on  a  given  day,  or 
pay  interest  firom  that  day  if  the  purchase  was  completed ; 
but  that,  if  not  completed,  he  should  not  be  liable  to 
interest*  This  was  plainly  the  meaning  of  both  parlies. 
Lord  Cattenham  called  this  latter  part  of  the  amngemcnt 
a  *^  contract  of  mortgage,  and  not  a  contract  of  sale.^ 

[The  Lord  Chancellor. — I  think  he  intended  to  say  that 
it  was  a  contract  of  sale  with  a  contract  of  mortgage  super- 
added. Then  the  question  is,  whether  the  mortgage  was 
consequential  on  the  non-execution  of  the  convqranoe.] 

Lord  CoUenhamy  in  his  judgment,  seoned  to  think  the 
provision  for  the  mortgage  contained  in  the  first  contraot 
was  unafiected  by  the  non-execution  of  the  conveyance  to 


CASKS  IN  THE  EOUSE  OP  LOllDS.  581 

Bitchy  and  that,  at  all  events^  that  mortgage-contract  was        i852. 
to  be  carried  into  execution.     That  was  not  so.     The  con-       Bwch 
tract  for  the  mortgage  is  not  independent  of  the  completion  q. 

of  the  contract  of  sale;  and  the  title  to  the  mortgage  was  nn^  otlwrs. 
not  to  be  granted  till  the  sums  constituting  the  68,00(U. 
became  payable ;  and  they  did  not  become  payable  till  the 
ooDTeyance  had  been  made.  This  appears  by  the  words  of 
the  contract.  The  agreement  says  that  the  interest  shall 
not  commence  until  Lady-^y  next,  ^^  in  case  the  title  shall 
be  perfected,  and  the  conveyances  and  the  other  assurances 
of  the  different  estates  are  executed  by  that  time ;  and  if 
not,  th«i  interest  is  to  commence,^ — when  ? — "  on  the  exe- 
cution of  such  assurances.^  It  is  dear  from  this  passage, 
that  the  purchase-money  which  is  to  carry  interest  is  that 
purchase-money  which  remains  unpaid  after  the  completion 
by  Cdhoun  of  his  part  of  the  contract.  The  purchase- 
money  which,  under  the  first  agreement,  is  not  to  pay 
interest  until  the  contract  is  completed,  is  the  same  pur- 
chase-money exempted  from  interest  under  the  second  agree* 
ment — ^it  was  the  purchase-money  **  remaining  unpaid.**' 
That  description  comprehends  the  sums  constituting  the 
58,000/.,  as  well  as  the  remainder  of  the  10,000^. ;  never- 
theless. Lord  Cottenham  thought  that  this  agreement  did 
not  include  those  sums. 

[The  Lfyrd  Chancellor. — What  do  you  contend  with 
respect  to  the  rents  ?  We  cannot  dispose  of  this  question 
without  knowing  something  of  them.  Lord  Cottenham 
considered  that,  as  regarded  the  58,000/.,  that  sum  was 
impressed  by  the  contract  with  the  character  of  mortgage- 
money,  and  therefore  that  there  was  a  mortgage  in  equity, 
not  depending  on  the  time  of  the  conveyances,  but  on  the 
contract.  If  the  contract  was  not  executed,  there  would 
be  no  mortgage ;  but  suppose  the  contract  to  be  completed, 
then  the  58,000/.  would  be  taken  from  the  95,000/.,  and 
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ivoald  form  mortg&ge^tkioiiey  In  equit^as  a  charge  oil  A» 
estate.} 

Ldrd  Cottenhom  fixed  on  the  appellant  tiie  liabiKty 4o 
pay  interest  on  the  68,000/.,  not  as^  a  purchaser,  i>ut  asm 
tnortgagor ;  yet  the  relation  of  mortgagor  and  mortgagee 
cannot  arise  till  that  of  vendor  and  purchaser  is  discharged. 
Birehj  by  taking  possession  of  the  rents  and  proBts,  may 
have  made  himself  a  trustee  of  them  for  the  vendor;  bat 
that  cannot  affect  this  question,  which  depends  entirely  <hi 
the  words  of  this  agreement. 

Suppose  thiiB  to  be  an  agreement  devoid  of  any  provisioiis 
as  to  interest,  conveyance,  and  receipt  of  rent ;  suppose  it 
to  be  a  common  contract  of  sale,  and  the  purchaser  to  take 
|X)Sse8sion,  and  that  that  possession  was  provided  for  in  the 
contract,  though  at  that  time  the  vendor  was  not  in  a  cms* 
dition  to  convey.  If  it  should  turn  out  that  the  eootract 
could  not  be  performed  at  the  time,  the  purchaser  would  be 
regarded  as  the  owner  of  the  estate,  and  the  vendor  as  the 
owner  of  the  purchase-money.  The  purchaser  so  taking 
possession  must,  when  the  contract  was  completed,  pay  an 
equitable  rate  of  interest.  Then  how  would  the  case  be 
varied  by  there  being  special  provisions  in  the  agreemiAt  ? 
Take  the  first  of  them, — that  possession  shall  be  given  to 
the  purchaser  at  a  fixed  time,  but  that  the  money  is  not  to 
be  paid  till  there  is  an  actual  conveyance.  The  genetal 
effect  of  the  act  of  the  purchaser  in  taking  possession  wotdd 
be  excluded  by  these  special  provisions;  and  here  Hiey 
seem  to  be  in  terms  excluded.  The  whole  contract  fairly 
interpreted  is  this :  Colhoun  asks  Birch  to  buy  the  estate, 
admitting  it  to  be  deeply  involved.  Birch  consents  to  pay 
a  large  price  for  it,  provided,  as  he  says,  **  you  get  together 
these  mortgages  and  annuities,  and  on  a  given  day  convey  to 
me;  my  purchase- money  shall  then  be  paid,  and  I  will  mytielf 
{)ay  certain  sums  of  money  to  keep  your  leased  alivie,  aiid  pay 
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off  the  most  pressuig  annuitiesy  on  the  ier^  of  my  b^ng        I8d2. 
put  into  possession  ;  but  the  terms  of  my  possession  are  .to       bisch 
be^  that  I  am  not  to  pay  rent,  or  to  account  for  rent,  i  but  r. 

to  remain  in  possession  till  you  have  completed  your  coD'*  ^^  others, 
tract,  by  bringing  in  the  incumbrances^^  The  reasonable* 
oess  of  such  a  contract  would  depend  at  that  time  on  what 
Colhaun  believed  to  be  his  power  of  getting  in  the  incmn* 
brances,  and  discharging  them.  The  after-circumstanoe  of 
postponing  the  execution  of  a  part  of  this  contract  cannot 
affect  the  contract  itself.  It  might  be  that,  if  the  postpone* 
ment  was  occasioned  by  the  act  of  the  purchaser,  he  would 
be  liable  to  interest ;  but  that  is  not  the  case  here* 

[The  Lord  Chancellor, — Suppose  your  construction  of 
the  contract  to  be  correct,  would  not  the  Court  put  some 
fair  boundary  to  the  advantages  and  disadvantages  of  the 
two  parties,  and  consider  possession  in. such  a  case  as  bring- 
ing with  it  liability  to  interest  under  the  general  rule  of  the 
Court?] 

If  the  Court  did  so,  it  would  assume  that  the  stipula- 
tions had  been  introduced  alio  intuitu^  and  that  the 
case  must  be  regarded  simply  on  general  principles  as 
respects  performance  and  long  delay.  But  even  then  the 
Court  would  look  at  the  circumstances,  and  as  the  delay  ifas 
found  to  arise  from  the  fault  of  the  vendor  or  of  the  pur- 
chaser, would  compel  one  or  other  of  them  to  pay  interest. 
But  in  that  case  the  Court  must  treat  the  particular  stipu- 
lations as  abandoned  on  both  sides.  That  cannot  be  done 
in  this  case.  Here  is  an  express  consideration  give^  by 
Birch  for  these  unusual  stipulations,  which  cannot,  there- 
fore,  be  disregarded.  He  not  only  advances  money  to  pay 
off  incumbrances,  but  he  waives  all  claim  for  dilapidations. 
These  advances  must,  no  doubt,  be  attributed  in  discharge 
of  so  much  purchase-money. 

[The  Lord  Chancellor. — But  that  claim  would  have  been 
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relioquisbed  forty>  years  sgfh  i^  the  pi^n;ii«8^i|ioiiej  jb94  b^ 
paicL]  .  .  .  r  .      .  f 

j9iiic&  has  beciQ  during  all  tbat  tiine  ia  a  very  ep** 
barrasang  cdtuatioQ.  He  kas  not  been  aUe  to  c$aprj  hit 
estate  ioto  the  market,  to  improve  it  by  buildiagSji  to  aet|le 
it  Jbr  the  benefit  of  hit  family,  or  to.  deal  with  it  .in  aoy 
way  like.an  owner;  while,  on  the  other  handy. be  baaJbeoi 
obUged  to  make  large  advances  for  theincumbranoea^ and 
to.  aacrifioe  other  property  in  order  to  meet  tb^  dftmandf . 
uppn  this  estate. 

[The  liOrd  C&ancetior.— -How  hag  he  assented  to  b^. 
charged  with  these  incumbrances?  Does  liie  claim, to^  ,ba, 
himself  an  incumbrance  for  their  amount,  orai^itbcj^  t^. 
be  attributed  to  the  purchase-money  ?]  ... 

I  As  he  ckdms  specific  performance,  they  musti  be  tdJlrir 
buted  to  the  principal  of  the  purchase^noney,  aaj|.dj%r< 
charge  of  so  much  of  it  at  the  time  they  wece  pfid.; 
The  Master  has  wrongly  attributed  them  first  in  dischaigf  i 
of.  the  interest  on  the  purchase-money^  and  only  tbflA. 
applied  them  in  discharge  of  the  purchase-money  itaetd 
He  has  treated  Colhoun  as  the  creditor  in  an  i»dinaiy. 
debtor  and  creditor  account,  and  the  debt  as  .carrying 
interest.  That  is  wrong,  on  the  general  jninciple  o{\aw>tr^^ 
**pdcqiM  aalviiury  solmtur  secundum  modum  9ak)0niiaJ^ 
— and  the  payments  ought  to  be  attributed  in  the  first 
instance  to  the  discharge  of  the  principal  itedf*  t  i 

[The  Lard  Chancellor. — But  would  not  interest  ma 
against  the  rentsof  which  you  are  in  possession  ?.<Ougblatt\ 
to  be.  attributed  to  the  discharge  of  the  purchase^noneyi} . 

Certainly,  because  Colhoun^  by  his  agreement,  had  bouil4 
himself  to  pay  off  the  incumbrances,  and  the  arrears  of 
in^rest  on  those  incumbrances  are  to  be  attributed  to  the 
default  o{  Colhoun.  Birch  has,  therefore,  a  rigfit  to  deduct 
the  payments  he  makes  for  principal  and  interest  of  tliose 
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inciMbrfttices'  firom  the  ptitheige^monej  which  is  diie  li^        }8^i 
him.    It  would  be  strange,  as  it  is  remarked  in  a  great  legiedi'       Bakeir  ' 
work^  if  equities  c^ld  ^rise  to  a'it)arty  frooi  his  own  ne^  v. 

lect.  Birth  is  entitled  to  specific  ^rformanee,  atod  hhk  -ndWhers, 
been  asking  for  it  in  this  court' since  18%;  hehaspidd 
SOOr.  out  6f  his  own  purse  to  enablie  Colhouh  to  c6m^  to 
thiis  country  to  arrange  with  tb^  incumbrancers,  and  diffi- 
culties have  always  been  interpdsed  by  J&y^  preventing  ihit 
accompAishment  of  this  purpose.  The  circumstance  thut 
during  that  time  Birch  has  remained  in  possession  of  th# 
estate,  is  no  reason  in'  equity  why  he  shoiild  now  be  de- 
prived of  the  benefit  of  this  specific  agreement.  It  is  aot 
the  act  of  taking  possession  that  alone  can  decide  this  caaie; 
If  Colhoun  had  completed  his  title  at  LMy-day^  1818j  he 
woiild  not  have  been  entitled  to  interest ;  yet  Birch  would 
then  have  been  in  possession  five  months;  fTh^  words  ^ 
the  agreement  must  govern  the  rights  of 'these  partiesi.^ 
Those  words  sho^  that  there  is  no  sound  distinction  betweeti 
porchase-money  and  mortgage^money :  the  whole  is  called 
purchase-money ;  and  the  clause  of  exemption  is  applicable 
to  the  whole.  The  only  stipulation  in  the  first  agreement ' 
as  to  interest  has  reference  to  the  Sums  constituting  the 
58,000/. ;  and  the  words  which,  in  the  second  agreement, 
release  Birch  from  the  payment  of  the  interest,  must  he 
referred  to  those  by  which  he  had  before  undertaken  fo  pay 
it.  Both  relate  to  the  same  purchase^raoney.  The  exteli*> 
tibn  of  the  conveyances  was  the  condition  ptec^ent  to 
Birch  becoming  liable  either  to  rtnt  or  interest.  If  it  i?as 
otherwise,  it  would  be  to  the  advantage  of  the  vendor  to 
allow  the  contract  to  remain  incomplete.  « 

Mr.  Stuart  and  Mr.  Rolt  (Mr.  Spencer  FoUeti  Wiis 
with  them),  for  the  respondents :  'i 

The  object  of  this  appeal  fs  to  permit  the  purchase)*  df 
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i^6i.        ^^  estate  'to^  keep  xh^  poi^hftti^idbney/ td'^f^j^  tte  Mtti^ 
Jp^         tfhd  to  receive  the  i«nt&  ftw  a  perkid'  ^f  neafly  ftirly  yttuH 
V,  hvHrtottopkf  interest.  Thee«pr^otifE(of the jUdgM^vtiit'fbe 

d'^rth  Court  belo^i  where  the  term  •*purchase-ilioiiey'*  is  apf^ed 
indifferently  t^  th^  W,000/.  a^  wdl  as  to  the '58^0001;,  tta^ 
not  be  dear;  but  the  pdrpott  of  th^  h  ^piaia^'  fMi 
CMenhafk  treated  the  whok  origiMl  sum  as  purehAM^ 
iboney ;  part  of  which  was  to  be  paid  at  once,  tiiid  part  wttft 
tb' remain  tmrpaid ;  but  interest 'was  to  be  secur^Mi^^ 
tetter  portion  by  way  of  mortgage.  The  first  agreecnMii, 
eSiet  noticing  the  incumbrances  on  the  estlttes,  declares  Ihil 
the  purchaser  agrees  to  grant  a  mortgage  to  the  veydor  of 
all  the  estates,  for  securing  the  three  last^4neritiotied  sutts 
of  25,000/.,  16,500/.,  and  16,500/.,  with  legal  !nter<es««dai 
Midhaelmaa  nert.  The  act  of  one  side  waiving  the  dute 
<br  dilapidations  is  stiated  as  the  groUnd  fdr  tb^'  odier 
•Witlving  thi^  claim  for  payment  of  interest!  bdt  thiil  ttmk 
'be  so,  for  the  cl^m  ffH*  interest  is  vety'  lat^^Md'ap|>U«s 
f6  ^  a  long  period  of  time,  while  the  ckitn  fat^HnfldiMm 
in  tetj  small,  and  i^ates  only  to  a  foW  mon^  ^  lind  na  one 
eonld  ever  have  thought  of  setting  off  one  against  the  dihar. 
Besides,  ev^n  as  to  the  dilapidations  there  is  an  ttcceptfon]; 
for  as  to  some  of  them  Birch  was  to  hiave  a' claim.  'On  this 
bare  statement  of  facts,  therefeve,  it  is  clear  tliat  thers'Ww 
not  sufficient  consideration  to  the  vendor  for  giving  U]»Ub 
^hrim  to  interest ;  and  if  there  are  any  words  which  appear 
to  have  that  meaning,  they  must  be  overruled  by  the 
general  answer  of  the  instrument.  Certain  general  prin- 
ciples, and  not  any  specific  expression,  mrust  govern  the 
decision  of  this  question. 

There  was  no  serious  difficulty  of  title  in  this  case ;  the 
diffictilty  was,  in  fact,  that  of  getting  rid  ^  the  incum- 
brances. The  incumbrances  were,  of  course,  to  be  <paid  out 
of  the  purchase-money.      If  the  title  to  the  estates  Was 
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^proy^tof  («ind>',no  objeclkm<  wa^  ev^r  mode  to  the  title        i852. 
as  such))  Birohj  on  beiQg.put'iDU>  pofisessicn  of  part  of  the        r^h 
ealatesy  wab  to  pay  16,000^.  ia  June^^s^  4i^0fiOk*  Hiore  H  v. 

Michaelmasj  1812.  The  agreecoent  is  Bqt  very  distinptly  ^^  others, 
worded,  but  it  is  evident  that  tlie  parties  meant  that»f  on 
Cidhoun  putting  Birch  iato  possession,  Colhoun  was  ;to 
receive  the  money^  an4  then  to  oiake  a  title  bee  from  incum- 
brances. Birch  was  the  first  to  make  <default  in  the  per- 
fornmnce  of  these  arrangements.  The  I65OOO2.  and  the 
4,000/.  were  not  paid  at  the  times  stipulated.  One 
payment  of  10,000/.  was  made,  and  the  otiier  10,000/.  be- 
came the  subject  of  a  separate  agreement.  It  is  impossible 
to  say  that  the  words  in  this  second  agreement,  ^'  the 
jremainder  of  the  purchaser-money ^^  as  to  whi^h  ^interest  13 
not  to  commence  till  ZiOcfjM/ay  next^^  can  mean  only  ^iie 
leuainder  of  the  SO,OOOZ.^  for  that  was,to  be  paid  on  La4^ 
day'  next,  and<the  parties  could  not  make  a;  stipulation  as 
to  that  beginning  to  b^ar  interest 'at  the  very  Eioment>ilt 
which  they  were  stipulating  that  it  was  to  be  paid.-  Tbe 
agreement  contemplated  the  probability  of  the  contraqt 
itself  not  being  completed ;  and,  for  reasons  in  which  both 
parties  agreed,  it  wiis  settled  that  the  payment  of  int^ett 
on  what  remained  due,  in  consequence  of  the  non-com- 
pletion of  the  contract,  should  not  commence  till  a  ce^ 
tain  day. 

In  the  mean  time,  a  complete  change  of  ownership  to^ 
place  in  the  property ;  and  on  that  change  the  ordinary 
rule  of  equity  must  apply.  Birch  was  not  ready  with  the 
money  he  was  bound  to  pay,  and  that  circumstance  created 
the  necessity  for  a  modification  of  the  first  agreement.  After 
what  had  occurred,  there  was  no  discretion  in  Birch  to 
return  Colhoun  the  rent,  or  to  pay  interest  on  the  amount 
of  the  purchase-money.  He  was  bound  by  the  ordinary 
rule,  which,  under  such  circumstances,  makes  interest  abso- 


l&5».        lately  tmyable.    Even  if  he  httd^iM  "Hi  ^(f  tak^  foaaa^ 

'RnMi       ^^^^  ^^  nrfght  have  done  so  iritb  safety,  as  he  inlgbt  b^ 

V.  from  tlmt  iiioiiieiit  be  would  bave  beeft  liable  to  pay  i&lertti; 

Witb  referenee  to  the  conduct  of  the  pAFties^  it  may  be 
obserred,  that  when  the  900/.  were  sent  to  Jerieg  to  eiiAle 
Calhoun  to  oome  to  London  to  arrange  the  ineumbfaaeest^ 
he  idid  come  at  once,  but  could  not  accompMrfi  what  h6 
came  for,  as  Birch  did  not  adrance  the  sums  neoessi^'td 
pay  off  the  incumbrances.  There  is  no  evidence  of  any 
defistult,  except  on  the  part  of  Birch  bimsdf. 

Mr.  Seteyn,  in  reply : 
What  the  appelant  contends  is,  not  that  tiie  ex^vssbD^ 
*<  remainder  of  the  parchase-money,^  ap{)lie8  to  the  5B,00IRL 
alone,  but  that  it  applies  to  whatever  remains  unpaid  after 
the  completion  of  the  contract ;  and  that  that  contract  esil- 
not  be  said  to  be  completed  till  a  good  title  ^haa  b^ 
delivered. 

'  The  Lard  Chmncellor : 

My  Lords,-**In  this  case,  the  House  bas  now,  in  tbe 
year  1855S,  to  consider  what  is  the  thie  constructioil  of  a 
contract,  which  was  made  itt  18112,  for  the  salcf  of  m  estate 
for  95,000/.,  the  completion  of  the  purchase  of  whidi  it 
was  anticipated  would  be  made  within  a  vety  lew  tDoild». 
I  tmst^that  ^yoor  Lordships  will  be  able  so  to  dea)  with  Ais 
case  as  not  to  send  it  back  for  further  considerstion  in  iht 
court' below^>  but  to  mdce  a  final  order  lipon^  it^  and  it 
last  to  put  an  end,  although  at  this  distant  day,  16  tids 
tedious  Ut^tion.  ^  *    *: . 

The  original  contract,  although  not  >ery  scientificaKy 
framed^  >  n  not'  open  to  any  considerable  ^bjecticB  ob 
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that  account.  The  durcmnstBOoes  of  the  estate  were  tbeet  t 
it  belonged  in  fee-simple  to-  the  seller;  but  it  was  deeply 
incumbered,  and  the  seller  himself  ^was  ineapaUe^f  pajing 
off  those  incumbrances,  except  by  means,  of  the  moncj 
which  was  to  arise  from  the  jsale  of  theeslate*  Tbtre.  is 
nothing  singular  in  that  circumstance,  ^  akbough  this  case 
has  been  argued  at  your  Lordshipsi^  bar  as  if  every  sdler 
was  to  be  capable  of  at  once  conveying  aft^state^  ifeee  firom 
incumbrances,  by  the  payment  out  of -his  own  pocket  of 
those  incumbrances,  so  as.  to  give  a  deacfee-simptetd  the 
purchaser.  Unfortunately,  in  most  oases  an  estate  is^sold 
because  it  is  deeply  incumbered,  and  because  the  owner  has 
not  the  means  of  paying  off  those  incumbrances  except  by 
the  sale  of  the  estate  itself,  and  it  ia  in  tbeaatunal  oourae'ltf 
things  that  where  the  incumbrances  do  not  exceed  the 
amount  of  the  purchase-money^  they  diould  be  paid  off  out 
of  ^e  purchase^money.  .  *  t. 

The  purchaser  here  was  evidently  not  prepared /with,  the 
money  at  once  to  complete  this  purchase,  because,  although: 
S0,000/.  were  to  be  paid  at  an  early  day,  before  Michael- 
mas in  the  same  year  in  which  the  contract  was  .made, 
16,000A  on  obtaining  poapession  of  part  off  the  estate  atid 
having  a  title,  and  4,000/.  upon  obtaining  possession  of  the 
other  estate  and  having  a  coui«yance^  yet.  thasefitwo^suma 
were  not  then  paidk  As  to  the  remainder  of  the  puecbafee* 
money,  amounting  to  68/K)0/.,  the  purchaser  never  aflsnaed 
to  pay  any  part  of  it»  except  by  small  iMlvataees^  turns  ifor 
clearing  off  incumbrances  at  different  timeaj .    •     in     - 1 

Now,  my  Lords,  it  has-been  truly. represented  U^ycmr 
Lordships  at  the  bar,  that  this  is  ekarly..«  eontraot  ibr 
what  I  should  call  execution  at  MichaelmaSi  18111,  and 
both  parties  anticipated,  tbough  all  the  moneys  was  not  then 
to  be  paid,  that  at  MU^MelmaSj  1818,  the  whole  businesa 
would  be  concluded.    If  it  had  been  so  concluded)  the  pur- 
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obafltr  was  boiitid  by  a  stipularioii'  in  die  eod tract  to  emole 
to  the  tfellera  mortgage  far  the  tfavee  sevecal  instahiMOli 
ffrUoh'  make  up  the  58,000/.,  and  if  the  buflineaB-hed  pro* 
bedded  regularly,  there  would  have  been  a  oonTejaoor  hf 
the  sriler  c^hia  estate  to  the  purchaser  in  fe&eiHipIe^  dis^ 
^i^rged  of  all  the  inoumbrances,  and  there  would  Am 
imve  been  a  mortgage  fiom  the  purchaser  to  the  adler  hi 
the  iecurity  of  that  sum  of  £8^000/.  by  tbree  ioatalmeata: 
ao  far  there  would  have  been  no  difficulty.  I  will  onlyjuit 
observev  that  the  sum  of  16,000i^.  was  considered  aa  aa 
advance  to  be  paid  on  the  S4th  of  June  ;  but  it  was  a»h 
aidered  to  be  an  advance  irregularly  made,  aa  it  were^  upsa 
the  contract,  because  the  seller  was  to  allow  the  purdiasr 
Into-est  upon  that  sum  from  the  day  it  waa  advanced  tffl 
Michadmasy  the  16,000/.  not  being  strictly  paydble  till 
that  time,  if  the  Court  had  then  'been-  called  upon  to 
execute  this  agreement,  there  would  have  been  no  kgal 
difficulty  whatever  in  doing  so:  there  might  have  been  aa 
impediment  in  point  of  fact  on  the  part  ttf  the  seller  fiom 
not  getting  in  the  incumbrances,  and  there  might  have 
been  an  impossibility  upon  the  part  of  the  purchaser  to  pajr 
off  these  incumbrances,-*- he  certainly  waa  not  bound >lo 
do  so  under  this  contract,'^but  there  was  not  necesaarBy 
any  difficulty  in  executing  the  contract.  There  ia  nothiag 
on  the  face  of  this  contract  to  give  to  the  punchaaer  all -the 
rents  of  the  estate  from  a  given  day^  and  to  absolve  biai 
from  the  pajrment  of  interest  on  the  purchase-money^  .and 
therefore,  if  the  purchaser  is  to  find  a  stipulation. of  that 
sort  in  his  favour,  he  must  find  it  somewhere  else ;  it  is. not 
in  this  contraet.  This  contract,  jf  it  had  been  executed  by 
a  Court  of  Equity,  would  have  been  executed  according  to 
equity  and  good  conscience,  and  according  to  the  rulea  cf 
the  Court,  upon  which  there  cannot  be  a  doubts  noc  has 
there  been  any  difference  at  the  Bar..  From  the  tkoeat 
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which  the  purchaser  was  toUkepossesrion  of  the  estate  he 
would  be  deemed  its  -owner,  and  he  would  be  entitled  -m 
owner  to  the  rents  of  the  Mktte,  and  would  have  kept  -thevi 
without  account.  From  the  same  period  the  seller  would 
ha»ve  been  deemed  owner  of « the  purchase-money,  and  thif; 
putchase^ntoney  not  being  paid  by  the  man  who  wHs 
receiving  the  rents,  would  have  carried  interest,  and  thai 
interest  would  have  belonged  to  the  seller  as  part  of  his 
property.  A  Court  of  Equity,  as  a  general  rule,  considecs 
this  to  foUow.  The  partieschange  characters  ;•  the  property 
remains  at  law  just  where  it  was,  the  purdliaser  haa  the 
money  in  his  pocket,  and  the  scdler  stiU  has  the  estate  vested 
in  him ;  but  they  exchange  characters  in  a  court  of  equity^ 
the  seller  becomes  the  owner  of  the  moneys  and  the  pur* 
chaser  becomes  the  owner  of  the  estate.  That  is  the  settled 
rule  of  a  court  of  equity;  and  in  applying  tha^t  rule  to  this 
contract,  the  Court  would  not  have  had  the  slightest 
difficulty. 

Before  I  come  to  the  second  agreement,  which  has  been 
so  much  the  subject  eS  contention  (and  I  think  it  right  to 
remark  that  I  never  heard  a  case  more  shortly  or  better 
argued),  I  wish  to  make  this  observation  on  the  first,  tlhat 
the  only  true  mode  of  ascertaining  what  is  the  real  intention 
of  this  contract,  is  to  consider  it  at  first  without  regard 
to  the  second  agreeknent.  Lord  Gottenham^  of  whom  as  a 
Judge  I  must  always  'speak  with  deep  respect  and  great 
veneration,  for  the  great  attention  whidh  he  always  gave  to 
cases,  for  his  eminent  abilities,  and  fbr  his  profound  knotkru 
ledge  of  the  law  of  the  court  over  which  he  presided^**^ 
Lord  Cottenham  difiered  from  the  Vice-Chanccttor.  The 
Vice-Chancellor  held,  on  the  two  contracts  taken  tc^^ber, 
that  no  interest  whatever  was  payable- under  the  contracts. 
I  say  under  the  contracts^  because  it  is  impossible  to  redd 
the  jndgment  of  that  learned  Judge  without  seeing  that  be 
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jLasd.        dM  j(iot4ecicfe  lltal,  as  a  matter  of  equity,  interest  wooM  iM 

^^^j^       he  payable,  the  rents  being  retained ;  bat  he  did  ded^ 

«.  that  under  the  o&ntracU  no  interest  would  be  payable,  nd 

^^/?1 he^  came,  therefore,  to  this  extraordinary  result,  a  painftil 

ooe^  I  must  say,  £k  any  Judge  to  arrive  at,  that,  uiner 
the  cireumstances  I  have  stated,  the  purchaser  entering 
into  possesfloon  in  1S1£,  and  having  the  rents  aasured  lAn 
firom  Miehaelmaii  181S  (the  contract  being  for  his  beneCt 
and  cqnsidaed  ez  a  concluded  contract  fiom  that  dme^ 
the  sdler  was  not  only  to  be  deprived  of  the  possieflsion^ 
tfais  property,  not  only  t6  lose  all  the  renta  of  his  pm* 
perty^  but  during  all  the  years  that  this  contention  hei 
endured^  he  was  not  to  receive  a  single  shilling  cf  interest 
for  the^  unpaid  purchase-money.  Lord  OMenkmn  revened 
that  decision.  In  ordor  to  enable  him  to  do  so,  he  fidt  hlsH 
%tl£  at  liberty  to  put  this  constructibn  upon  the  first-coo- 
tcact;  viz.,.  that  there  was  this  distinction  between  tbediib- 
rent  component  parts  of  the  95,000/.,  the  purchase-monqr, 
as,  to  intaiest,  viz.,  the  16,O0M.  and  the  4,000/.,  which  amns 
were  payable,  and  not  to  be  secured,  and  which  he  eaUed 
the  purchas&*money,  as  distinguished  from  the  fi8,<IOOL, 
which  sum  was  to  be  secured,  according  to  the  tetsns  of 
the  original  contract,  by  mortgage  of  the  estate  itadf,  and 
which  he  called  the  mortgage-money.  Lord  Cettenham 
said,  ^^  I  find  that  this  purchase-money  is  divided  into  two; 
that  the  first  portion  of  it  properly  constitutes  the  purdias6> 
money  payable  at  a  given  day,  and  not  to  be  secured,  bnt 
to  be  paid  like  other  purchase-money,  and  that  the  other 
part  is  not  payable  in  the  ordinary  way,  but  has  the 
character  impressed  upon  it  of  mortgage-money,  and  there^ 
fore  I  deal  with  it  accordingly.*** 

However  desirous  I  may  be  to  arrive  at  a  eondusicm  that 
will  do  justice  between  these  parties,  I  am  bound  to  say,' 
with  every  disposition  to  meet  the  views  (^  that  learnt 
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Judge,  that  I  cfmnot  entirely  f^^ree  idtb  that  cotetrudridn 
of  the  original  coDtract.  I  think  that  the  original  oontrik 
dealt  with  the  whole  purchase-money  of  96,000/.,  and  tliat 
there  was  throi^hout  the  conditions  an  intention  manifesMii 
that  there  was  to  be  a  oonvejwnce,  and  there  was  to  be^« 
title  before  these  different  sums  were  tb  be  paid.  It  k  tfUe 
that  these  sums,  which  are  called  mavfegage-monies,  wefa^Cb 
be  mortgage-monies,  that  is,  they  were  not  to  >  be 'paii 
down ;  but  suppose  there  had  been  no  mortgage  stipulated 
for,  but  that  the  sums  stood  payable  as  they  now  staiMl 
payable,  without  that  clause,  then  there  would  be  nptbing 
to  alter-— everybody  would  agree  that  the  whole  sum  was 
dealt  with  in  these  portions,  and  that  the  whole  sum  by 
these  portions  was  payable.  I  cannot,  therefore,  think  th4t 
that  which  I  must  call  a  violent  construction  of  the  lan- 
guage adopted  in  order  to  meet  a  particular  equity,  was  the 
true  construction  of  the  original  contract.  I  am  not  bow 
speaking  of  the  second  contract  as  something  exfdanatory 
or  subsidiary,  but  I  am  speaking  of  the  original  contniot, 
and  I  think  that  that  must  be  considered  as  applying,  in 
all  its  provisions,  to  the  several  portions  of  this  mcmey. 

A  great  deal  has  been  said,  and  much  criticism  diplayed 
(some  of  it  not  quite  merited),  upon  the  observations  of 
Lrf)rd  Cottenham  in  deciding  the  question  to  which  I  am 
now  referring.  That  noble  and  learned  lord  must  not  be 
understood  to  say  that  there  was  to  be  an  absolute  mort^ 
gage  made  before  conveyance  made.  He  meant  no  such 
thing :  the  contract  contemplated  no  such  thing;  it  supposed, 
that  there  would  be  first  a  conveyance  and  then  a  mortt 
gage.  But  then  the  noble  and  learned  Judge  had,  rightly, 
this  in  view,  that  in  a  court  of  equity  that  was  considered 
to  be  done  which  was  agreed  to  be  done,  and  therefore  upon 
the  true  construction  of  this  contract  I  am  bound  to  oon* 
sider  it.  as  carried  into  execution.     For  the  purpose  of  this 
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construction,  I  hold,  therefore,  that  in  equity  there  wm  • 
conveyance  from  the  seller  to  the  purchaser/  and  ihit 
there  was  a  mortgage  from  the  purchaser  to  the  sdkr. 
That  is  the  way  in  which  it  will  be  executed,  and  cxmsider* 
ing  the  agreement  as  it  would  stand  if  executed*  I  give  to  it 
that  construction.  And  I  am  quite  satisfied  that  what  my 
noble  and  learned  predecessor  meant  to  lay  down  was,  that 
this  money,  which  was  payable  at  these  several  pmods,  was 
impressed  with  the  character  of  equitable  mortgage-money, 
to  be  secured  by  a  legal  mortgage  when  the  opportunity 
arrived  ;  and  from  the  very  date  of  the  contract  this  stipii* 
lation  operated  as  an  equitable  mortgage,  and  bound  the 
estate  accordingly.  In  that  view  I  entirely  concur,  and  I 
think  it  well  founded  on  principles  of  equity. 

That,  however,  does  not  dispose  of  the  case  as  rq;ardt 
the  question  now  before  your  Lordships,  and  we  then  come 
to  what  really  has  produced  all  the  difficulty,— a  memocift- 
dum  of  agreement,  dated  24th  October ^  1818, — that  is. to 
say,  a  date  just  after  that  period  which  had  been  fixed 
upon  by  the  parties  as  the  proper  period  at  which  the  con- 
tract should  be  performed  in  full.  The  contract  had  not 
been  performed  by  either  party :  the  seller  could  not  con- 
vey tile  estate  free  from  incumbrances,  the  purchaser  had 
not  paid  any  part  of  the  16,000/.  or  the  4^000k  The  only 
difficulty  in  the  performance  of  the  agreement  resulted  from 
the  amount  of  the  incumbrances,  which  it  was  found  impos- 
sible to  pay  off;  this  operated  as  an  impediment  in  the  way 
of  a  conveyance,  but  there  was  no  objection  to  the  titk 
itself.  The  parties  therefore  said,  ^^  This  contract  ouj^t 
to  have  been  completed  at  Michaelmas  last.  You,.  Mr. 
Birch f  have  not  advanced  any  money,  and  I,  Mr.  C^l- 
hotmy  have  not  conveyed  the  estate :  you  shall  now 
advance  money  to  the  extent  of  10,000/.  forthwith,"^  that  is 
the  word,  *^  and  with  these  monies  you  shall  obtain  the 
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renewals  of  the  leases  which  have  been  before  stipulated  f(i!>f,  i852. 
and  you  shall  pay  off  certain  incumbrances.*^  That  is  the  ii^~^^-  • 
first  stipulation,    and  that  is  against  Birch.      Then  the  v, 

stipulation  for  Mr.  Birch  is,  that  he  shall  have  immediate  d  tii'  w 
possession  of  all  the  estates  which  are  in  possession,  and  that 
he  shall  be  entitled  to  all  the  rents  of  all  the  estates  held  by 
tenants  as  from  Michaelmas  (looking  at  the  first  contract 
as  from  Michaelmas^  1812);  and  there  is  this  remarkable 
provision,  that  if  the  rents,  and  if  the  possession  of  t6b 
tenanted  parts,  could  not  be  immediately  obtained,  then  the 
seller  was  to  be  charged  with  so  much  hon&  Jlde  rent,  by 
way  of  improvement,  as  could  be  obtained — for  that  is  th^ 
meaning  c^  it — as  could  be  obtained  frotn  those  holdings 
which  the  tenants  had  not  given  up.  Observe,  my  Xords, 
how  fortunate  that  is,  because  it  shows  the  charactei^  of 
ownership  which  is  intended  to  be  impressed  upon  Mr. 
Birch  in  ^ving  him  that  possession.  That  is  also  proved  by 
other  parts  of  the  contract,  because  he  is  to  have  the  liberty 
to  cut  the  timber,  and  to  make  such  improvements  as  M^ 
thinks  fit.  Mr.  Birch,  under  that  contract,  entiered  tts 
owner  of  that  estate,  with  all  the  rights  of  the  owner,  and 
with  more  than  the  rights  of  the  owner,  because  he  had  a 
stipulation  that  if  the  rents  of  those  parts  that  were  held  by 
tenants  could  not  be  immediately  recovered,  the  seller  was 
to  make  good  to  him  whatever  rents  could  be  proved  to  he 
the  improved  value  beyond  the  rents  actually  paid.  Theh 
they  suppose  by  this  contract  that  the  sale  itself  would  be 
immediately  concluded,  and  then  come  the  word^  upcin 
which  the  whole  difficulty  in  this  case  has  turned,  and 
upon  which  there  has  been  such  a  variance  of  opinion 
between  the  learned  Judges  in  the  Courts  below.  Aftfer 
stipulating  for  Birch  having  possession,  the  agreement 
proceeds  thus :  **  The  conveyances  and  other  assurances 
shall  be  prepared  and  executed  as  soon  as  the  different 

2  s 
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1852.        existing  diflBcuUies  in  the  title  are  removed^  and  every  fXM- 

J"^^         sible  exertion  shall  be  made  to  that  end.     The  interest,^ — 
Birch  j  •  «  i         . 

V.  and  here  are  the  words  which  have  puzzled  the  Courts, — 

and  others.  **  ^^®  interest  of  the  remainder  of  the  purchase-money  shall 
not  commence  till  Ltidy  Day  next,  in  case  the  title  ahiflbe 
perfected  and  the  conveyances  and  other  assurances  of  the 
different  estates  are  executed  by  that  time."*'  That  ist  of 
course,  an  inaccurate  expression,  put  negatively  instead  of 
affirmatively, — ^that  it  shall  commence  at  that  time,  if  the 
titles  and  conveyances  shall  have  then  taken  place,  but  not 
before.  Then  it  goes  on :  ^^  And  if  not,  then  the  interest  to 
commence  upon  the  execution  of  such  assurances ;  and  ia 
Qonsideration  thereof,  any  claim  on  account  of  dttapidadkins 
shall  be  waived  by  Mr.  Birch^  except  as  herdnafter  men* 
tipned.'' 

The  Vice-Chancellor  decided,  upon  these  woirds,  that  no 
interest  whatever  during  forty,  or  four  hundred  years,  if  it 
could  have  been  held  for  that  time,  itould  have  been  pay* 
able  for  the  purchase-money,  though  the  purchaser,  during 
the  whole  time,  should  be  in  possession,  receiving  the  rents. 
The  Lord  Chancellor  held  that  the  words  ^<  the  interest  of 
the  remainder  of  the  purchase-money  ^  meant  interest  on  so 
much  of  the  purchase-money  as  remained  after  the  pay- 
ment of  the  ^,000/. ;  that  is  to  say,  after  the  payment  of 
that  which  was  to  be  paid  down;  thus  referring  to  that  por- 
tion which  was  to  be  secured  by  mortgage.  If  the  con* 
struction  which  I  have  submitted  to  your  X^ordships  is  the 
true  construction  of  the  original  contract,  I  cannot  see  my 
way  to  the  construction  which  was  arrived  at  by  that  noble 
Lord,  in  saying  that  '^  the  remainder  of  the  pi»rchase- 
money  "  merely  means  that  part.  I  cannot  see  where  the  line 
of  distinction  is  to  be  drawn.  It  appears  to  me  that  those 
words  relate  to  the  whole  of  the  unpaid  purcbase-incmeyt 
however  disadvantageous  that  might  be  to  the  purchaser. 
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Let  us  look  a  little  further,  to  see  what  is  the  meaning  of 
this  contract.  It  is  said  that  this  enormous  benefit  to  the 
purchaser  was  obtained  by  his  waiving  the  right  to  claim 
for  dilapidations.  If  this  contract  had  been  executed  within 
a  limited  time,  then  the  argument  would  be  very  good, 
because  the  dilapidations  must  have  been  of  small  amount; 
for  in  the  consideration  of  these  parties  they  only  referred 
to  the  possession  from  Michaelmas,  1 812,  to  Lady  Day^ 
1818;  and  it  is  perfectly  absurd  to  suppose  that  such  dila* 
pidations  could  amount  to  any  considerable  sum.  The  case, 
however,  has  been  argued  as  if  we  were  talking  of  valuable 
considerations  in  settlements ;  but  that  has  nothing  to  do 
with  it.  We  are  not  considering  whether  it  was  or  was  not 
a  consideration  for  the  agreement,  but  whether  it  was  such 
a  consideration  as  would  lead  your  Lordships  to  construe 
ambiguous  words  in  this  way,  that  the  parties  meant,  that, 
for  a  sum  of  300/.  or  400/.,  which  would  probably  cover  the 
amount  of  the  dilapidations,  a  man  could  be  expected  to 
give  up  the  interest  of  95,000/.,  the  amount  of  the  original 
purchase-money  of  his  property,  aft^r  having  denuded  him<* 
self  of  the  possession  of  that  property,  and  having  handed 
it  over  to  the  purchaser,  and  to  strip  himself  of  every 
shilling  coming  from  his  property  for  a  period  of  forty 
years.  It  has  been  asked,  if  this  matter  had  been  brought 
forward  at  Lady  Day,  1818,  would  there  have  been  any 
difficulty,  and  it  is  supposed  logically  to  follow,  that  if 
there  was  no  difficulty  at  Lady  Day,  1818,  there  cannot 
be  any  difficulty  at  Lady  Day,  1852.  The  one  thing  does 
not  follow  from  the  other ;  the  reasoning  is  not  accurate. 

If  the  contract  had  been  carried  into  execution  at 
Lady  Day,  1813,  there  would  have  been  no  difficulty; 
whatever  the  terms  of  the  contract  gave,  the  purchaser 
would  clearly  have  been  entitled  to;  but  when  that  is 
attempted  to  be  carried  on  for  forty  years  (the  bare  state- 
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ment  of  it  appears  to  be  contrary  to  all  possibility  of  inten- 
tion), and  when  you  know  that  the  parties  never  bad  sudi 
a  long  delay  in  contemplation,  when  nobody  could  have 
asked  for  the  performance  of  such  a  contract,  and  no  coqit 
of  equity  would  have  executed  such  a  contract,  but  that,  if 
a  proposition  of  that  sort  had  been  put  before  the  Court 
when  Mr.  Birch  filed  his  bill  in  1825,  the  Court  would 
have  dismissed  the  bill  filed  for  such  a  purpose,  and  in  all 
probability  with  costs  : — ^it  is  plain  that  we  cannot  now  treat 
the  contract  as  allowing  such  a  state  of  things*  My  Ijords, 
a  court  of  equity  interposes  only  according  to  conscience. 
If  a  man  has  got  a  contract,  and  by  applying  some  strict 
meaning  to  words  which  were  never  intended  to  have  such  a 
meaning,  insists  upon  a  construction  according  to  that 
strictness,  the  Court,  seeing  that  no  such  thing  cx>uld  have 
been  intended,  would  refuse  its  assistance  to  enforce  his 
demands. 

It  does  not  follow  now,  because  a  strict  oonstructioa 
would  have  given  to  Mr.  Birch  a  limited  right,  had  he 
sought  to  enforce  the  performance  of  this  contract  in  1818, 
that  he  can  take  the  great  range  of  forty  years,  and,  at 
your  Lordships^  bar,  insist  upon  the  same  construction, 
and  say  that  he  is  now  entitled  to  an  extension  of  that  bene^ 
fit  down  to  the  very  hour  I  am  addressing  your  Lordships. 

There  is  another  view  which,  after  an  anxious  condden- 
tion  of  this  case,  I  have  arrived  at,  and  which  I  submit  to 
your  Lordships  is  the  true  view.  It  will  not  make  a  great 
deal  of  difference  in  the  result  of  the  judgment  as  it  stands; 
but  whilst  it  enables  your  Lordships  to  administer  the  dear 
rule  of  justice  between  these  parties,  and  satisfy  every  word 
capable  of  being  satisfied  in  this  contract,  and  every  equity 
which  either  party  has  in  this  case,  it  will  not  do  the 
slightest  violence  to  any  words  in  either  of  the  agreements, 
but  will  afford  an  easy  and  natural  construction  of  them 
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with  reference  to  the  clear  and  manifest  intention  of  the 
parties.  It  will  bring  out  a  result  not  very  different  from 
that  which  has  been  arrived  at,  but  depending  wholly  upon 
a  different  construction.  I  think  that  this  second  agree, 
ment  was  entered  into  in  the  belief,  and  that  its  stipula- 
tions depended  wholly  upon  that  belief,  that  the  contract 
was  capable  of  being  executed  within  a  limited  period, 
namely,  Lady  Day^  1818,  or  very  shortly  afterwards. 
When,  however,  that  time  arrived,  it  was  clear  that  the 
parties  could  not  carry  out  the  contract  so  intended ;  and 
then,  not  only  by  the  express  words  of  the  second  agree- 
ment, but  by  the  clear  intention  of  the  parties,  by  every- 
thing which  is  due  to  the  interests  of  them  both,  by  every 
sound  rule  of  construction  in  judging  of  men^s  contracts,  I 
think  you  will  arrive  at  the  conclusion  that  this  agreement 
ceased  to  operate,  and  that  the  parties  were  remitted  to 
their  rights  under  the  original  contract. 

The  way  in  which  I  arrive  at  that  conclusion  is  this.  It 
is  stated  that,  under  these  arrangements,  Mr.  Birch  would 
not  be  liable  to  Colhoun,  or  to  any  other  person,  for  any 
rent :  he  was  to  hold  free  from  rent.  Then  come  these  two 
important  clauses, — that,  ^^  In  the  event  of  it  being  found 
impracticable  to  make  out  a  satisfactory  title  to  Mr.  Birchy 
and  the  purchase  not  being  completed,  Mr.  Birch  shall 
account  with  Mr.  Colhoun  for  all  timber  which  he  may 
have  felled,  and  Mr.  Colhoun  shall  make  allowance  to  Mr. 
Birch  for  all  improvements  he  may  have  made  upon  the 
estate,*" — and  so  on.  Did  that  clause  contemplate  the 
events  which  have  happened  ?  Did  it  provide  for  its  being 
found  impracticable  to  make  out  a  satisfactory  title  and  the 
purchase  not  being  completed  at  the  end  of  forty  years  ?  It 
contemplated  no  such  thing.  It  contemplated  an  immediate 
and  early  impracticability,  which  would  be  discovered  in  one 
way  or  the  other,  as  events  would  arise,  at  or  very  shortly 
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1852.        after  Lady  Day,  181S,  and  which  would  then  be  finaDj 
^^^       arranged.    The  very  nature  of  the  account  shows  thtt 
9.  Mr.  Birch  is  to  account  for  the  timber  he  may  have  £dled, 

•Bd  otbm.    ^^^  ^^'  Colhoun  is  to  make  allowance  for  all  improvementa 
That  would  be  very  sensible  if  you  took  it  during  that  short 
period  ;  but  there  would  be  no  sense  in  astipulation  of  thb 
sort,  that  Mr.  Colkaun  was  to  have  no  interest  for  all  thb 
great  number  of  years,  that  Mr.  fitrcA  was  to  have  all  the 
rents,  and  then  at  the  end  of  that  period,  the  contract  being 
rescinded,  Mr.  Birch  was  to  keep  all  the  rents,  paying  no 
interest,  and  was  simply  to  pay  back  that  which  he  bad  got 
through  felling  timber,  and  to  be  paid  for  all  improf^ 
ments.     My  Lords,  I  say  that  the  thing  is  so  insensible 
and  so  inconsistent  with  the  rights  of  the  parties,  or  any 
possible  intention  of  the  parties,  that  no  court  of  justice 
could  put  that  construction  upon  this  clause.     But  in  the 
second  clause,  the  alternative  is  still  more  dear:  ^Pro- 
vided that  when  the  title  is  made  out,  and  the  requisite 
conveyances  and  assurances  are  ready  for  execution,  and  it 
shall  not  be  convenient  to  Mr.  Birch  to  advance  a  sufficient 
sum  to  discharge  Sir  John  Murray's  mortgage,  in  such  case 
Mr.  Birch  shall  account  with  Mr.  Colhoun  for  the  interest  of 
such  mortgage-money  from  such  period  up  to  Lady  Day 
next.*^  Is  not  that  perfectly  conclusive  to  show  the  intention 
of  the  parties?   What  was  the  period  for  which  this  provinon 
was  made?      The  period   from   Michaelmas^   1812,  till 
Lady  Day,  1813.     They  make  no  provisions  beyond  that, 
they  take  it  for  granted  that  the  business  will  then  be  ter- 
minated.    If  the  purchase  had  been  completed,  it  would 
have  been  on  or  about  Lady  Day ;  therefore  they  stipu- 
lated that  the  period  in  respect  to  which  interest  was  to  be 
paid  by  Mr.  Birch  (Mr.  Birch  then  becoming  the  owner), 
and  not  himself  having  the  money  to  pay  oiF  the  d^nands 
on  the  estate,  the  interest  of  which  would  be  thrown  on 
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Mr.  ColAoun^  Mr.  Birch^  from  that  period,  namely,  when 
he  ought  to  have  advanced  the  money  up  to  that  Lady 
Day  next,  is  to  pay  interest  on  the  mortgage-money. 

This  is  a  very  important  part  with  reference  to  what  I 
before  stated,  *'  And  it  being  uncertain  whether  it  will  be 
in  the  power  of  Mr.  Colhotm  to  give  up  the  actual  posses* 
flion  of  some  parts  of  the  estates  to  Mr.  JBircA,  in  such  caae 
Mr.  Colhaun  shall  allow  Mr.  Birch  what  shall  appear  to  be 
the  difference  between  the  present  rents  and  the  bonajide 
improved  rents.*^  Every  word  here  points  to  an  immediate 
conclusion  of  that  contract,  or  an  immediate  impracticability 
shown,  and  a  dissolution  of  the  contract.  Either  one  way 
or  the  other,  it  points  to  an  early  and  final  settlement  of 
the  matter.  The  very  provision  of  ownership  in  Mr. 
Birchy  and  the  disposition  as  regards  the  property  itself, 
point  to  that,  and  to  no  other  conclusion. 

Then  comes  this  last  and  important  passage:  *^  It  is 
agreed  that  nothing  in  the  above  arrangements  shall  be 
construed  to  alter  any  part  of  the  original  contract  for  the 
sale  of  the  Wretham  estates  except  as  herein  varied.^  Then, 
with  the  exception  of  the  10,000/.  to  be  forthwith  advanced, 
with  the  exception  of  possession  of  the  estates  being  given 
to  this  gentleman,  with  the  exception  that  interest  is  not  to 
be  paid  by  him  upon  this  large  sum  of  money  till  Lady 
Day 9 1818  (a  most  valuable  concession  to  him),  with  these 
exceptions  alone,  the  original  contract  is  to  prevail. 

I  shall  now  submit  what  is  the  true  construction  of 
this  second  agreement.  Dovetailed,  as  it  ought  to  be  and 
will  be  by  your  Lordships,  into  the  first  agreement,  and 
made  consistent,  not  inconsistent  with  it,  doing  no  violence 
to  the  words, — ^for  I  do  not  advise  your  Lordships  to  do 
any  violence  to  the  words,  but  giving  them  a  construction 
according  to  their  natural  import,  and  looking  at  the  inten- 
tion of  the  parties,  to  do  that  which  is  the  clear  equity  and 


1852. 

BiBOH 

V. 

Joy 
and  others. 


ewt 


CASES  IN  THE  HOUSE  OF  LORDS. 


1?53. 

Birch 

r. 

Joy 

and  others. 


right  as  between  them,  I  submit  that  the  true 
18,  that  the  case  on  the  second  contract  has  wbollj  fidkd. 
Not  taking  from  Mr.  Birch  any  one  single  benefit  wfaid  ii 
given  to  him  by  that  contract,  but  yielding  to  hhn  nofv 
everything  that  he  was  entitled  to,  the  clear  and  maniieil 
construction  of  this  contract  is,  that  the  parties  are  nov 
bound  to  execute,  so  far  as  they  remain  unexecuted,  Ae 
terms  of  the  original  contract.     By  that  original  contrKt, 
the  remainder  of  the  money,  after  the  payment  of  the 
5M),00W.  (and  you  will  recollect  that  the  80,0001.  were  to  be 
paid  by  Michaelmas^  1812),  the  remainder  of  the  puirdiaM^ 
money  was  to  be  secured  by  mortgage,  with  legal  intererti 
I  propose,  therefore,  that  your  Lordships  should  retn 
the  decision  of  Lord  CMenham^  so  far  as  it  reverxd  thu 
of  the  Vice-Chancellor,  which  I  think  it  is  imposdhle  to 
sustain ;  but  that  you  should  reverse  the  decision  of  Lord 
Cotienham  so  far  as  it  declared  that  the  true  eonstruGtioo 
of  the  agreement  was,  that  the  ^^  remainder  of  the  purdiaw- 
money ""  meant  only  the  remainder  after  the  payment  of  the 
20,000/.     But  you  must  accompany  that  decision  with  this 
declaration,  that  the  10,000/.  stipulated  to  be  paid  under 
the  second  contract  should  be  deemed  and  considered  as 
paid  in  part  of  the  20,000/.,  and  that  the  remainder  of 
that  sum  of  20,000/.,  till  it  was  paid,  and  as  it  was  paid, 
would  carr^  interest  at  four  per  cent.,  that  being  the  rule 
of  the  Court,   the  purchaser   being  in  possession  of  the 
rents.     Then,  to  give  effect  to  the   very  words  of  thii 
agreement,  and  to  that  stipulation  in  it,  that  interest  should 
not  be  payable  on  the  residue  of  the  purchase-money  till  t 
particular  day,    I  propose  that  you  should  give  to  Mr. 
Birch  the  benefit  of  the  interest  upon  the  whole  sum, 
except  those  payments  which  I  have  mentioned,  till  Lad) 
Duy^  1813.     He  must  give  up  the  dilapidations ;  but  be 
will  have  the  interest  in  his  ovtn  pocket,  and  all  the  rents 
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during  those  six  months.  The  better  way  will  be  not  to 
charge  him  with  interest  on  the  remainder  of  the  SOyOOO/.) 
but  to  consider  the  10,000/.  as  satisfied  by  the  payments  be 
made,  and  then  to  absolve  him  from  interest  on  the  whole 
residue  of  the  95,000/.  until  Lady  Day^  1813,  and  then 
the  remainder  of  the  purchase-money  will  bear  interest, 
calculated  from  that  time,  at  five  per  cent.  The  Master'^ 
report  in  that  respect  is  perfectly  right. 

I  advise  your  Lordships  not  to  part  with  this  case  till 
you  have  framed  such  a  decree  as  will  put  a  final  end  to 
the  whole  litigation.  I  will  sketch  out  a  decree,  and  the 
House  will  expect  the  parties  to  meet  and  assist  in  effecting 
this  purpose.  If  they  will  furnish  to  your  Lordships  an 
agreed  state  of  facts  as  to  the  sums,  there  will  be  no  di£t- 
culty  in  applying  the  principle  which  your  Lordships  lay 
down.  The  sum  shall  be  stated  in  what  will  be  your 
Lordships^  decree,  operating  at  once  upon  the  exceptions 
and  further  directions,  and  that  will  finally  close  this 
suit,  which,  instead  of  lasting  forty  years^  ought  not  to 
have  lasted  four  months. 
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Lord  Brougham : 
Tliree  constructions  of  these  agreements  have  been 
suggested  in  the  progress  of  this  cause:  one  here,  the 
other  two  in  the  Court  below.  Respecting  that  put  by 
the  Vice-Chancellor  I  have  no  doubt  whatever.  I  agree 
entirely  with  my  noble  and  learned  friend,  that  it  is  quite 
impossible  that  that  decree  can  stand.  As  to  the  judg- 
ment of  my  noble  and  learned  friend  the  late  Lord  Chan- 
cellor Cottenhamy  I  had  once  considerably  more  doubt 
than  I  feel  now.  The  inclination  of  my  opinion,  how* 
ever,  is  against  his  construction  in  respect  of  the  matter 
which  has  been  pointed  out  by  my  noble  and  learned 
friend,  and  I  concur  in  the  course  now  recommended  to  your 
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Lordships.  It  has  at  all  events  this  great  advantage^  thi^ 
it  gives  effect  to  what  I  conceive  to  have  been  the  intentiaii 
of  the  parties  on  executing  both  these  instruments.  The 
course  which  my  noble  and  learned  friend  has  proposed  ii 
exactly  similar  to  that  which  was  taken  some  mDeteen  or 
twenty  years  ago,  in  a  case  which,  I  dare  say,  my  nofak 
and  learned  friend  will  no  sooner  hear  the  name  d  than 
he  will  recollect, — the  famous  Exchequer  case  of  Morgmny. 
Evans  (d).  We  took  exactly  that  course  about  the  last 
day  of  the  session,  and  put  an  end  to  it ;  taking  the 
course  of  calling  for  the  learned  counsel  on  both  sides  to 
look  at  what  we  propounded,  and  desiring  them  to  favour 
us  with  a  statement  as  to  the  facts  to  be  embodied  in  the 
form  of  the  decree.  There  was  then  an  end  of  that  loi^ 
litigated 


Mr.  Bethell. — WiU  your  Lordships  allow  me  to  ask 
whether  we  may  have  liberty  to  speak  at  the  bar  <^  yoor 
Lordships^  house  after  handing  in  a  state  of  facts  ? 

The  Lord  Chancellor. ^^I  cannot  possibly  agree  to  that. 
It  is  now  simply  a  question  of  figures. 

Mr.  BetheU. — Your  Lordships  are  about  to  prescribe  a 
sum  different  from  either  of  the  former  ones,  and  that  sum 
must  be  applied  according  to  the  fourth  schedule  of  the 
Master^s  report. 

The  Lord  Chancellor. — There  can  be  no  difficulty  in  the 
application  of  that  sum — not  the  least— by  the  principle 
laid  down.  The  House  certainly  will  not  hear  counsd  at 
all,  and  if  the  parties  on  both  sides  will  apply  the  principle 
on  which  the  House  has  decided  to  act,  there  can  be  no 
difficulty. 

Mr.  StuarL'-^Your  Lordships  will  probably  dehver  out 
minutes  to  the  parties. 

(d)  3  Clark  &  F.  159. 
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Mr.  BethelL — Will  your  Lordships  direct  minutes  to  be 
delivered  before  you  have  this  statement  from  the  parties  ? 

The  Lard  Chancellor. — I  think  not.  I  shall  myself  sketch 
out  the  result  of  what  I  have  stated  to  their  Lordships, 
with  the  view  of  showing  the  principle, — that  is,  of  the 
point  decided ;  but  minutes  will  not  be  made  out  until  you 
have  furnished  the  House  with  the  figures. 

Mr.  BethelL — Then  the  order  of  your  Lordships^  House, 
in  point  of  fact,  will  embody  the  whole  working  of  the 
application  of  the  sum. 


1852. 

Birch 

Joy 
and  others. 


Order  appealed  from,  in  part  reversed  and  in  part 
affirmed,  with  declarations  and  directions. 


An  order  to  the  following  efiect  was  afterwards  entered 
on  the  journals  :— 

After  reciting  the  facts  and  the  decrees  in  the  Court 
below,  it  was 

Ordered,  that  Lord  Cottenkam*$  order,  so  far  as  it  reverses  the 
order  of  the  Vice-Chancellor,  which  held  Birch*$  exceptions  to  the 
Master's  report  to  be  good,  and  so  far  as  it  orders  the  striking  out 
from  the  Vice-chancellor's  order  the  statement  that  on  the  decree,  as 
it  now  stands,  the  Master  was  not  entitled  to  compute  interest,  be 
affirmed ;  and  so  much  of  Lord  Cottenham's  order  as  declares  that, 
according  to  the  true  construction  of  the  two  agreements,  .interest  at 
five  per  cent.,  from  Michaelmas,  1812,  is  payable  bj  Birch  on  the  sum 
of  58,000/.,  and  that  no  interest  on  either  side  is  payable  on  the 
remainder  of  the  purchase-money,  and  as  directs  the  Master  to 
review  his  report,  be  reversed ;  and  it  was  declared,  that  in  taking 
the  account  of  what  remained  due  from  Btrc^  in  respect  of  the  pur- 
chase, the  Master  was  authorized  to  compute  interest  in  respect  of 
the  purchase-money,  and  that  the  second  agreement,  in  the  event 
which  happened,  ceased  to  operate  on  the  first  agreement,  as  regards 
the  payment  of  the  residue  of  the  purchase-money  beyond  the  sums 
agreed  to  be  advanced  by  Birch  under  the  second  agreement,  stated 
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to  amoont  to  10,000/. ;  and  that  under  the  second  a^eement,  £irA 
was  entitled  to  the  rents,  without  account,  from  the  29th  September, 

1812,  to  the  25th  March,  18 13,  and  was  not,  durini;  that  period, 
hound  to  pay  interest  on  any  part  of  the  purchase-money  beyond  ihs 
sums  af^eed  to  he  advanced  by  the  second  agreement ;  and  that  & 
payments  by  Btrc^  before  29th  September,  1812,  and   25th  Marek, 

1813,  and  allowed  by  the  Master,  are  to  be  attributed  fo  the  watm 
agreed  to  be  advanced  under  the  second  agreement,  and  BirM  ii  aot 
to  charge,  or  be  charged,  interest  thereon ;  and  that  for  the  payments 
so  made  during  that  period,  credit  is  to  be  given  to  Bir^h  asip 
respect  of  the  16,000/.  and  4,000/.  agreed  to  be  paid  by  Birch  b^ore 
Michaelmas,  1812;  and  that  the  payments  first  made  by  Birekt  and 
allowed  by  the  Master,  other  than  the  payments  so  made  during  that 
period,  shall  be  attributed  to  the  remainder  of  the  sums  of  16J0O0L 
and  4,000/.  so  agreed  to  be  paid.  And  it  was  further  declared,  that 
after  25th  March,  1813,  the  parties  were  remitted  to  their  righti 
under  the  first  agreement;  and  that,  according  to  the  true  conatmc- 
tion  of  the  first  agreement,  Colhoun  is  deemed  to  be  an  equitable  mort- 
gagee (or  the  several  sums  of  25,000/.,  16,500/.,  and  16,5001^  with 
interest  at  five  per  cent,  per  annum  from  25th  March,  1813;  and  it 
is  directed,  that  the  account  taken  by  the  said  Master  be  varied  m^i 
rectified  according  to  these  declarations ;  but  that  in  other  respects 
it  shall  stand  upon  the  principles  upon  which  the  Maater'a  report  wu 
founded. 

The  order  went  on  to  state  the  sums  due  from  Birch,  and  directed 
payment  thereof,  and  then  ordered  all  proper  conveyances  to  him  to 
be  executed  by  all  necessary  parties. — Lords'  Journals  for  1852, 19di 
March,  p.  56. 
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William  Lewis,    William   Overton,]    .      „    ^         Mar^M.25. 
I  T\  ZT  r  Appellants  J       *»*~wi ««,  *^. 

and  David  Hughes  -        -        -j     '^'^  ' 

James    Hillman    and    Ann   SusannaI  ^ 
his  Wife,  and  others   -        -        .        -J        ^ 

If  a  trustee  has  a  power  or  a  trust  to  sell  property,  he  must  bond  fide  AnnuUy, 
have  some  one  to  deal  with  in  the  sale  of  it.  ^^jy^^*^' 

If  an  attorney  or  agent  can  show  he  is  entitled  to  purchase  property,  Juir%$dictuM 
notwithstanding  his  character  of  attorney  or  agent,  yet  if,  instead  Practice, 
of  openly  purchasing  it,  he  purchases  it  in  the  name  of  a  tWrd   ^VT*#*ce  Act, 
person,  as  his  trustee  or  agent,  without  disclosing  the  fiEict,  tnch 
purchase  is  void. 

Under  the  Act  10  &  11  Vict.  c.  96,  it  is  entirely  a  matter  for  the  dis- 
cretion of  the  Court  to  direct  a  bill  to  be  filed,  if  such  a  mode  of 
proceeding  shall  appear  to  be  necessary ;  but  the  Lord  Chancellor 
has  the  same  jurisdiction  upon  petition  as  upon  a  bill. 

On  a  petition  presented  under  that  Act,  praying  for  the  payment  out 
of  court  of  money  then  in  court,  and  on  cross  petition  in  opposi- 
tion thereto,  the  Court  has  full  power  to  declare  the  validity  or 
invalidity  of  any  deed  on  which  the  claim  to  that  money  is  vested. 

Qikere, — Whether  this  may  not  properly  be  done  upon  petition  alone, 
without  any  necessity  for  filing  a  cross  petition  ? 

Such  necessity,  if  it  exists,  may  be  dispensed  with  by  consent. 

A,  was  entitled  to  a  reversionary  interest  in  one  fifth-share  of  certain 
real  and  personal  estate  then  held  by  a  deyisee  for  life.  A,  granted 
to  B,  an  annuity  upon  it ;  the  annuity-deed,  which  was  registered, 
contained  a  power  of  sale ;  the  annuity  fell  into  arrear,  and  B, 
determined  to  exercise  the  power  of  sale.  The  sale  was  e£fected  for 
a  sum  of  900/. ;  but  the  purchaser  discovered  an  objection  in  the 
memorial  registered,  which  rendered  the  annuity-deed  invalid,  and 
he  refused  to  complete  the  purchase,  and  obtained  a  return  of  hit 
deposit-money.  The  solicitors  of  B,  (acting  at  the  time,  as  they 
stated,  frum  motives  of  kindness  to  A,)  obtained  from  A.^  who  had 
not  the  benefit  of  any  solicitor's  advice,  an  assignment  of  the  revere 
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•kmary  intereet  to  L.  for  the  sam  of  900/.,  and  after  the  rerenioi 
fell  in  by  the  death  of  the  tenant  for  life,  claimed  the  property  ai 
the  purchasers,  alleging  that  the  purchase  had  been  made  by  If.  si 
their  agent  and  on  their  behalf.     The  executors  declined  topsj 
them  the  yalue  of  the  property,  which  it  was  then  found  amouDted 
to  1,770/.,  but  paid  it  into  court  under  the  10  &  1 1  Fie/,  c.  96  (tht 
Trustee  Act).     The  solicitors  presented  a  petition   to  bare  tiis 
money  paid  out  to  them  as  purchasers  of  the  rerereionaiy  ialflsst 
under  the  deed  of  assignment  to  L.    A,  opposed  the  paymeot^  oa 
affidaTits>  which  set  up  a  case  of  deception  and  fraud  practised  ea 
him.    The  parties  on  both  sides  agreed  that  the  case  abould  bs 
heard  on  petition  and  affidavits  as  if  a  petition  and  croas  petitioa 
had  been  filed.     The  Vice-Chancellor  ordered  the  money  to  be 
paid  out  of  court  to  the  solicitors  as  purchasers.     The  Lord  Chan- 
eellor,  on  appeal,  reversed  this  order,  declared  the  assignment  to 
be  invalid,  and  ordered  the  money  to  be  paid  back  into  eooft; 
reserved  the  costs,  and  gave  either  of  the  partiee  liberty  to  niks 
any  further  application  to  the  Court : 
Held,  that  the  Lord  Chancellor's  order  was  correct;  that  the  purchase 
by  the  solicitors,  who  were  at  the  time  the  solicitors  of  the  vendor, 
was  contrary  to  the  rules  of  equity  and  void;  that  without  any 
consent  the  Court  had  jurisdiction,  on  petition  and  crosa  petition, 
under  the  statute,  to  declare  the  deed  of  assignment  invalid,  as  well 
as  to  order  repayment  of  the  money;  that  the  consent  here  given 
waived  any  possible  necessity  for  a  cross  petition;  and  that  dw 
order  was  not  bad  for  not  directing  a  return  to  the  solicitors  of  the 
money  they  had  paid  as  purchase-money;    for   that    the  leave 
reserved  to  either  party  to  make  any  further  application  to  the 
Court,  enabled  them  to  obtain  a  return  of  this  money. 


This  was  an  appeal  against  an  order  of  Lord  Chanodlor 
Cottenhamy  made  under  the  authority  of  the  10  8t  11 
Vtct  c.  96,  entitled  "  An  Act  for  better  securing  Trust 
Funds,  and  for  the  relief  of  Trustees."  A  petition  had 
been  presented  under  this  statute  disclosing  the  following 
facts.     In  the  year  1840,   William  Mitchell  Bh^  was 
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entitled,  under  the  will  of  Fronds  Ekye,  deceased,  to  one 
equal  6fth  part  of  the  residuary  real  and  personal  estate  of 
the  testator,  subject  to  the  life>interest,  then  existing,  of 
Sir  Robert  Bloye. 

W.  M,  Bloyey  on  the  6th  April,  1840,  granted  an  annuity 
to  Elixdbeth  Pratt j  widow,  for  her  own  and  three  other 
lives,  the  consideration,  stated  in  the  deed,  being  the  sum 
of  600/.,  and  the  annuity  granted  422*  per  annum.  It  was 
expressed  in  the  deed  to  be  secured  by  an  assignment  to 
Elixabeth  Pratt,  of  the  one-fifth  share  to  which  W.  M. 
Bloye  was  entitled  under  the  will  of  Francia  Bloye,  of  or 
in  the  residuary  part  of  the  real  and  personal  estate  o! 
F.  Bloye.  The  deed  contained  a  proviso  that  if  at  any 
time  the  annuity  should  be  in  arrear  for  iatij  days,  it  should 
be  lawful  for  Elixabeth  Pratt,  her  executors,  8cc.,  to  sell 
the  said  reversionary  share  by  public  auction  or  private 
contract,  and  that  the  proceeds  should  be  applied  in  the 
first  place  to  discharge  all  arrears  of  the  annuity,  and  all 
costs,  &C. 

WiUiam  MitcheU  Bloye  died  on  the  4th  of  June,  1840. 
By  his  will,  dated  13th  of  February,  1840,  Ann  Susanna 
Bloye,  his  wife  (now  the  respondent,  Ann  Susanna  HilL 
man),  and  Robert  Seiveil  (who  renounced),  were  appointed 
his  executors  and  trustees.  They  were  directed  to  pay  his 
debts,  and  a  legacy  of  ZOOL  to  his  wife,  and  to  hold  the 
residue  in  trust  for  the  benefit  of  his  five  children.  The 
wife  proved  the  will. 

Elixabeth  Pratt,  the  grantee  of  the  annuity,  died  I5th 
January,  1841,  intestate,  and  administration  to  her  estate 
and  effects  was  taken  out  by  her  daughter,  Mrs.  Georgina 
Woodman. 

In  1845,  the  annuity  fell  into  arrear ;  and  Mrs.  Wood* 
man,  in  1846,  proposed,  under  the  power  in  the  annuity- 
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deed,  to  sell  the  reversionary  share  on  which  the  annintj 
was  secured.  Messrs.  Overton  and  Hughes  acted  at  thtt 
time  as  her  solicitors. 

The  sale  was  appointed  for  the  19th  of  Septemberj  1846. 

In  order  to  prevent  this  sale,  Mr.  Henry  FHeldj  a  solici- 
tor, then  acting  on  behalf  of  Mrs.  HUlman,  wrote  to  Over- 
tan  and  Hughes  a  letter,  dated  ISth  September^  1846,  in 
the  following  terms  :— 

**  I  have  received  Mrs.  Hillman^s  instructions  to  submit 
the  following  proposition  for  the  consideration  of  yoursdves 
on  the  part  of  your  clients.  Mrs.HiUman  informs  me  that 
the  sum  of  550/.  was  advanced  ;  that  there  are  6S/.  due  fbr 
interest ;  and  allowing  the  sum  of  100/.  for  costs  attending 
the  sale  of  the  property,  would  together  amount  to  718/. ; 
and  that  for  the  sum  of  250/.  she  will  at  once  convey  the 
whole  of  her  interest  to  your  clients.  I  shall  be  obliged  hj 
an  early  communication  on  the  subject,  with  the  view  that 
further  expense  may  be  avoided.^ 

This  proposal  was  declined  by  Messrs.  Overton  and 
Hughes,  At  their  request  Mrs.  Hillman  was  induced  to 
concur  in  the  sale,  in  order  to  redeem  the  annuity  out  of 
the  purchase-money,  and  her  concurrence  was  testified  by 
the  following  memorandum,  which  was  printed  at  the  foot 
of  the  particulars  and  conditions  of  sale.  It  was  addressed 
to  Messrs.  Turner  and  Athertony  the  auctioneers  employed 
to  conduct  the  sale. 

**  I  do  hereby,  as  the  executrix  of  the  will  of  my  late 
husband  William  Mitchell  BloyCy  deceased,  authorize  you 
to  sell  the  reversionary  interest  referred  to  in  this  particu- 
lar, for  not  less  than  900Z. ;  and  when  sold,  I  do  hereby 
agree,  out  of  the  purchase-money,  and  in  consideration  of 
the  vendor,  Georgina  Woodmany  administratrix  of  Eltxa- 
beth  Pratty  deceased,  the  annuitant,  consenting  to  the  sale 
thereof  at  the  said  sum  of  900/.,  to  redeem  the  annuity 
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above  referred  to,  upon  the  understanding  that  the  balance 
of  the  purchase*money  of  the  above-mentioned  property, 
after  payment  of  your  and  all  other  charges  and  expenses, 
be  paid  over  to  me  as  such  executrix, — Dated  17th  Sep- 
tember,  1846.'' 

The  sale  took  place  on  the  19th  Septembeff  1846,  at  the 
Norfolk  Hotel,  in  Norwich.  Among  the  persons  who 
attended  were  Mr*  Trundle  and  Mr.  Lake,  the  trustees  of 
the  will  of  Francis  Bloye.  The  property  was  purchased 
by  Mr.  Atkins,  as  agent  for  Mr.  Robert  Barker,  for  the 
sum  of  900/.  The  conditions,  with  particulars  annexed, 
were  duly  signed,  and  a  sum  of  180/.  was,  in  accordance 
with  one  of  these  conditions,  paid  down  as  a  deposit. 

An  abstract  of  the  title  of  Mrs.  Woodman,  as  vendor, 
was  afterwards  delivered  by  Hughes  to  Mr.  Herbst  Lake, 
the  solicitor  appointed  by  Barker,  who  thereupon  required 
Hughes  to  furnish  a  copy  of  the  memorial  of  the  annuity- 
deed,  which  being  declined,  the  purchaser's  solicitor  made 
an  inspection  of  the  memorial  itself  as  enrolled  in  Chan- 
cery, and  found,  as  he  stated,  that  the  memorial  was 
invalid  in  two  essential  particulars:  Ist,  that  whereas 
the  annuity  was  granted  for  the  lives  of  four  persons,  the 
memorial  stated  the  annuity  to  be  granted  for  the  life  of 
William  M.  Bloye,  the  grantor ;  and  Sndly,  that  whereas 
the  consideration  expressed  by  the  deed,  to  be  paid  for  the 
grant  of  the  said  annuity,  was  600/.,  the  memorial  stated 
the  consideration  to  be  sums  amounting  to  510/.  only.  Mr. 
jF/.  Lake  communicated  this  objection  to  Overlon  and 
Hughes,  and  gave  notice  that  his  client  declined  to  com«> 
plete  the  purchase. 

Mr.  Hughes  then  determined  to  purchase  the  property  on 
account  of  himself  and  partner,  at  the  amount  at  which 
Barker  had  purchased  it.  On  the  4th  November,  1846, 
Mrs.  Hillman,  acting  apparently  under  their  advice,  went 
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to  Doctors*  Commons  and  proved  her  hu8band*8  wOL 
She  afterwards  received  from  them  the  f<^owing  cub 
account:— 

Mrs.  HiUman  in  accoant  with  Messrs.  Overton  and  Hmgka, 

1846,  Nov.  27.  Purchase-monej  . .  ^  £900    0  0 

ReparohaseofannQity£600    0  0 

Interest  to  6th  Decefa- 
ber  next 79  10  0 

Messrs.  Turner  and 
Atherton*8  charges       53    0  0 

Vb^  SewMs  ditto 2    7  0 

Messrs.  TM's  ditto. .       9  116 

Messrs.  O.  and  H.  . .     35    0  0 

Balance  this  day  hand- 
ed over  to  yon  ....   120  11  6 


£900    0  0 


£900    0    0 


The  deed  of  assignment  was  dated  on  the  S7th  November ^ 
1846,  and  purported  to  be  made  between  Georgina  Wood- 
matif  of  the  first  part,  James  Hillman  aikd  Ann  SusannOf 
his  wife,  of  the  second  part,  and  William  Lewis^  of  the 
third  part.  The  deed  stated  the  purchase  of  the  rever- 
sionary interest  at  the  price  of  900/.,  out  of  which  were  to 
be  paid,  in  repurchase  of  annuity  and  satisfaction  of  all 
arrears,  the  sum  of  679/.  10s.  Georgina  Woodman^  WU' 
liam  HUhnany  and  his  wife,  concurred  in  the  assignment 
thereby  intended  to  be  made,  and  the  deed  then  purported 
to  assign  all  the  reversionary  interest  in  question  to  Lewis* 
On  the  1st  of  December ^  a  copy  of  this  deed  and  a  copy  of 
Mrs.  HillmatCs  authority  to  the  auctioneer  to  sell  were 
sent  to  Mr.  JET.  Lake^  the  solicitor  for  Barker^  as  con- 
stituting a  good  title;  but  Mr.  Lake  refused  to  accept 
such  title,  and  on  the  5th  December^  called  for  a  return  of 
the  deposit  and  costs,  which  he  then  received. 
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On  the  14fth  of  September,  1847,  Sir  Robert  Bloye^  the 
tenant  for  life,  died,  and  the  trustees  under  F.  Bloye's  will 
then  proceeded  to  collect  the  funds.  Messrs.  Overton  and 
Hughes  served  notice  on  the  trustees  to  pay  over  fV.  M, 
Bhye^s  share  to  them,  which  the  trustees  declined  to  do, 
but  paid  the  money  into  court,  under  the  10  &  11  Vict. 
c.  96.  The  sum  thus  paid  in  amounted  to  1,770Z.  Is.  9d. 
A  petition  was  then  presented  by  Overton  and  Hughes  and 
Lewis  to  the  Court,  under  the  above  statute,  praying  that 
the  fund  might  be  paid  out  to  Mr.  Hughes,  This  petition, 
of  which  due  notice  was  given  to  all  the  parties,  stated  the 
above  facts,  and  alleged  that  the  contract  carried  into  effect 
by  the  assignment  was  made  with  Overton  and  Hughes^ 
Lewis  being  a  trustee  for  them.  This  petition  (a)  came 
on  for  hearing,  before  the  Vice-Chancellor  of  England,  on 
the  Snd  of  March,  1849,  when  the  counsel  for  both  parties 
submitted  to  be  bound  by  the  order  on  the  petition  in  the 
same  way  as  if  a  cross  petition  had  been  presented.  His 
Honour,  after  hearing  arguments  on  both  sides,  made  an 
order,  directing  that  the  costs  of  the  trustees  should  be 
taxed,  and  should  be  paid  out  of  the  fund,  and  that  the 
residue  of  the  sum  of  1,770/.  Is.  9d.  should  be  paid  out  to 
Mr.  Hughes.  Under  this  order,  a  sum  of  IS/.  5s.  Id. 
having  been  deducted  for  the  trustees'  costs,  the  sum  of 
1,757/.  16s.  8d.  was  paid  out  accordingly.  On  the  14th  of 
March,  HUhnan  and  his  wife  presented  an  appeal  to  Lord 
Chancellor  Cottenham,  prajring  that  so  much  of  the  Vice- 
Chancellor^s  order  as  directed  that  the  money  should  be  paid 
out  of  Court  might  be  reversed.  On  the  10th  of  November j 
1849,  on  the  hearing  of  this  petition  of  appeal,  the  Lord 
Chancellor  made  an  order  reciting  the  petition,  and  also 

(a)  There  were  also  voluminous  affidavits  filed  on  both  sides,  to 
which  affidavits  the  Lord  Chancellor  (Lord  St.  Leonards),  in  his  judg- 
ment in  this  house,  made  frequent  reference. 
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reciting  that  the  parties  had  submitted  before  the  Vice- 
Chancellor  of  England  to  be  bound  by  the  order  made  on 
the  said  petition  in  the  same  way  as  if  a  cross  petition  had 
been  presented  by  HUlman  and  the  others,  and  directid 
that  the  order  of  the  Vice-Chancellor  should  be  rererMil, 
and  the  petition  of  Overton  and  Hughes  be  dismissed  with 
costs.     The  order  then  proceeded  as  follows : — 

^^  His  Lordship  considering  that  the  deed  dated  the  87th 
day  of  November^  1846,  in  the  said  petiticm  meotioned,  ii 
invalid  as  between  the  said  appellants  Jame9  HUlman  and 
Ann  Susanna  his  wife,  and  the  said   fVilUam  Lmm^ 
WiUiam  Overton,  and  David  Hughes,  as  an  assigmnfiit 
by  the  said  appeUants  James  HUlman  and  Ann  Susamn 
his  wife,  of  the  reversionary  interest  thereby  purported  to 
be  assigned  to  the  petitioner  WUUam  Lewis,  it  is  ordered 
that  the  said  WUliam  Overton  and  David  Hughes  do 
repay,  on  or  before  the  19th  day  of  December  next,  the 
sum  of  1,757/.  16s.  8d.  (being  the  amount  received  out  of 
Court  under  the  order  hereby  reversed)  into  the  Bank,  with 
the  privity  of  the  Accountant- General  of  this  Court,  to  be 
entitled  '  In  the  Matter  of  the  Trusts  of  Bhye^s  Estate, 
the  share  of  WUUam  Mitchell  Bloye^  subject  to  the  fu^ 
ther  order  of  this  Court ;  and  the  said  money,  when  paid  iO) 
is  not  to  be  paid  out  without  notice  to  the  said  WUUsm 
Overton  and  David  Hughes ;  and  the  said  order  is  to  be 
without  prejudice  to  any  question  as  to  any  liability  of  the 
said  William  Overton  and  David  Hughes  to  pay  interest 
on  the  said  sum  hereby  ordered  to  be  repaid  by  them 
during  the  time  the  same  has  been  and  may  be  in  their 
hands ;  and  it  is  ordered,  that  the  appellants  James  HUl- 
man and  Jnn  Susanna  his  wife,  and  also  the  said  WilUsm 
Overton  and  David  Hughes,  be  at  liberty  to  make  respec- 
tively such  application  to  the  Court  in  the  premises  as  tbej 
may  be  advised/'' 
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The  appeal  to  this  House  was  brought  against  this 
order. 

On  the  7th  of  January^  1850,  HUlman  and  the  parties 
claiming  to  be  entitled  as  against  Overton  and  Hughes 
presented  a  petition  to  the  Lord  Chancellor,  in  conformity 
with  the  leave  reserved  at  the  conclusion  of  his  Lordship^s 
order,  setting  forth  all  the  facts,  and  praying  '^  That  the 
said  deed,  bearing  date  the  S7th  day  of  November^  1846, 
hereinbefore  mentioned,  might  be  considered,  and  if  neces- 
sary, declared  by  the  said  Court  invalid  and  inoperative  as 
an  assignment  to  the  appellant  WiUiam  Lewis  by  the 
respondent  James  HUlman  and  Ann  Susanna  his  wife, 
of  the  reversionary  interest  therein  in  that  behalf  mentioned, 
and  that  the  annuity-deed,  dated  the  6th  day  of  Aprils 
1840,  might  likewise  be  considered,  and  if  necessary, 
declared  by  the  said  Court  to  have  been  null  and  void  as 
against  the  said  WiUiam  Mitchell  Bloyej  and  to  be  now 
null  and  void  against  the  now  respondents  the  petitioners, 
and  that  all  proper  directions  consequent  thereon  respec- 
tively might  be  given  by  the  said  Court,  and  further  pray- 
ing that  the  sum  of  1,770Z.  Is.  9d.  cash  in  the  Bank  of 
England^  in  the  name  of  the  Accountant-General  of  the 
said  Court,  with  such  interest  as  might  be  ordered  to  be 
paid  by  the  said  now  appellants  Messrs.  Overton  and 
Hughes^  as  thereinafter  prayed,  after  making  due  provision 
for  the  payment  thereout  to  the  said  Messrs.  Overton  and 
Hughes  or  otherwise,  as  the  said  Court  should  consider 
proper,  of  such  amount  as  should  appear  to  be  the  balance 
of  what  was  actually  advanced  and  paid  by  the  said 
annuitant  Elixabeth  Pratt,  therein  before  mentioned,  to  or 
for  the  use  of  the  said  William  Mitchell  Bloye,  deceased, 
as  and  for  the  consideration  for  the  grant  of  such  annuity, 
with  such  interest  thereon  as  the  said  Court  should  consider 
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On  the  6th  of  Fdyruaty^  1850,  Messrs.  Overtam  tnd 
Hughes  likewise  presented  a  petition  to  the  Liord  ChaB- 
cellor,  in  which  they  recited  the  above  facts,  and  the  sppnl 
to  this  House,  and  the  petition  presented  to  the  Liord  Chaih 
cellcMT  on  the  7th  of  January  preceding,  by  HtUman  and  the 
other  parties,  and  stated  that  such  petition  was  set  down  fcr 
hearing  before  the  Vice-Chancellor ;  but  that  there  was  a 
valid  defence  against  the  allegations  thereof,  and  that  at  dl 
events  the  petitioners  (Overton  and  Hughes)  were  entitled 
to  be  paid  out  of  the  said  fund  the  90(K-»  with  interest  at 
five  per  cent,  per  annum,  together  with  thrir  costs  relating 
to  the  indenture  of  the  27th  November^  1846,  and  also 
incident  to  this  and  the  other  petition.     They  therefoie 
prayed  that  this,  their  petition,  might  be  heard  along  with 
that  of  Hillman  and  others,  or  that  they  might  be  directed 
to  institute,  within  a  limited  time,  a  suit  touching  the 
matters  alleged,  and  in  default  thereof,  that  the  sum  of 
],770/*  Is.  9d.  might  be  paid  out  of  court  to  the  petitioner 
David  Hughes.    Or  that  in  case  the  Court  should  make 
an  order  for  the  payment  out  of  court  of  any  part  of  the 
said  fund,  then  that  HUlman  and  the  others  should  give 
security  for  the  repajrment  thereof ;  and  that,  also,  in  such 
case,  the  sum  of  900/.,   with  interest  from  the  27th  of 
November,  1846,  until  payment,  at  five  per  cent*,  and  the 
costs  of  the  petitioners  relating  to  the  indenture  of  the  27th 
November y  1846,  and  the  costs  of  the  petitioners  rdating  to 
this  application,  and  to  the  application  of  Hillman  and  the 
others,  should  be  ordered  to  be  paid  to  the  said  David 
Hughes  out  of  the  said  fund. 


Mr.  Stuart  and  Mr.  Cairns  for  the  appdlants : 
The  order  of  the  Lord  Chancellor  cannot  be  supported. 
He  has  exceeded  the  powers  given  him  by  the  statute.    He 
has  declared  the  purchase  itself  void,  and  the  deed  made 
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thereon  invalid,  and  has  ordered  all  the  money  taken  out         i852, 
of  court   to  be  paid  back;   but  has  left  the  parties  to       i^^ig 
future  litigation  by  bill  as  to  other  matters,  if  they  shall  so  o. 

think  fit.  The  money  having  been  paid  back  into  court,  ^^  others, 
the  question  whether  the  appellants  are  not  liable  to  pay 
interest  upon  it  during  the  time  it  was  in  their  possession 
has  also  been  left  undecided ;  it  has  been  reserved.  This 
order  is,  therefore,  not  in  conformity  either  with  the  autho- 
rity given  to  the  Court  by  the  statute  at  with  the  princi- 
ples or  the  practice  of  equity. 

Everything  that  was  done  here  was  fdrly  and  regularly 
done  by  these  appellants*  There  was  a  regular  sale  to 
Barker^  and  then  an  objection  taken  to  the  title,  and 
Lake's  refusal  to  complete  the  purchase  for  Barker  was 
communicated  to  Mrs.  Hillman.  To  avoid  the  expense  of 
a  suit  for  specific  performance,  Mr.  Hughes  *^  agreed  to 
purchase  the  reversion  on  the  joint  account  of  himself  and 
his  partner." 

[The  Lard  Chancellor. — With  whom  is  that  agreement 
stated  to  have  been  made  ?] 

With  Mrs.  HiUman ;  for  the  affidavit  of  Hughes  goes 
on  to  say  that  she,  *^  under  the  advice  of  the  said  Henry 

Fieldy  her  solicitor  as  aforesaid,  or  of  the  said  Daniel  Levy^ 

accepted  such  last-mentioned  offer.^ 

[The  Lord  C hancellor. ^Where  is  there  any  proof  of 

that  statement  ?] 
The  affidavit  shows  that  Hughes  made  the  ofier,  and  it 

is  not  unnatural  to  suppose  that  she  accepted  it.     She  had 

previously  given  her  written  assent  to  the  sale  for  900/. 

The  cash  account  delivered  to  her  shows  that  she  knew  she 

was  dealing  with  these  appellants.     But  the  House  is  not 

asked  to  decide  on  the  merits  of  the  case,  for  they,  in  fact, 

are  not  before  it. 

[The  Lord  Chancellor. — Did  Lewis  execute  any  decla-^ 

ration  of  trust  ?] 
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No ;  for  at  the  time  of  the  execution  of  the  deed  of 
assignment,  the  purchase  to  Barker  had  not  been  rescinded; 
and  as  Overton  and  Hughes  still  hoped  that  that  sale  wouU 
be  completed,  it  was  wholly  unnecessary  to  have  such  a 
declaration.     On  the  sale  being  made  to  LewiSj  the  pn>- 
perty  was  again  offered  to  Barker.     The  asstgnmeot  to 
Lewis  is  dated  the  S7th  of  NovembeTf  and  it  was  not  ontil 
the  5th  of  December  that  Barker*s  purchase  was  fonnsDy 
rescinded,  and  the  deposit-money  claimed  and  returned. 
The  transaction  may  appear  singular,  but  it  was  baniJUe 
on  the  part  of  Overton  and  Htighes,  who,  up  to  the  krt 
moment,  made  every  effort  to  induce  Barker  to  oomplete 
the  purchase.     It  is  clear  that,  under  such  circumstances, 
the  order  on  Overton  and  Hughes  to  pay  back  the  money, 
without  any  order  as  to  their  being  reimbursed  the  pur- 
chase-money, is  bad  in  substance;  and,  being  made  only  on  a 
petition  under  the  Trustee  Act,  where  nothing  but  an  order 
to  pay  money  into  court  or  to  pay  it  out  of  court  is  autho- 
rized,it  is  also  bad  in  form.  The  concession  by  the  appellants, 
that  the  case  should  be  heard  before  the  Vice-Chancellor  as  if 
upon  petition  and  counter-petition,  did  not  give  the  Court 
authority  to  make  such  an  order.     The  appellants  did  not 
thereby  submit  the  contract  itself  to  the  jurisdiction  of  the 
Court ;  and  at  all  events,  if  the  contract  was  displaced,  it 
could  only  be  displaced  upon  equitable  terms.     Upon  the 
merits  of  the  case,  the  order  of  the  Vioe-Chanoellor  ought 
to  be  affirmed.     But  if  the  House  should  think  it  a  doubt- 
ful question  whether,  in  strictness  of  law,   the  contract 
between  these  parties  ought  to  be  affirmed  or  disaffirmed, 
the  parties  ought  to  be  at  liberty  to  file  a  bill  and  cross  bill, 
to  bring  that  question  regularly  before  the  Court.     That 
could  not  be  done  on  a  single  bill  to  affirm ;  for  then,  if  the 
contract  could  not  be  affirmed,  the  bill  would  be  merdy 

m 

dismissed.      There  must  be  a  cross  bill   to    rescind  an 
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executed  contract.  Richards  v.  Bayleyip),  Noah  v. 
Flyn{c). 

[The  Lord  Chancellor. — You  do  n6t  deny  the  jurisdic- 
tion of  the  Vice-Chancellor  deciding  in  your  favour,  and 
allowing  you  to  take  the  money  out  of  court ;  you  cannot, 
therefore,  deny  the  jurisdiction  of  the  Lord  Chancellor  in 
refusing  you  leave  to  keep  the  money.] 

But  the  Lord  Chancellor's  order  goes  much  further  than 
merely  reversing  that  of  the  Vice-Chancellor.  There  was  no 
declaration  of  the  validity  of  the  deed  by  the  Vice-Chan- 
cellor. His  order  was  within  the  limits  settled  by  the  statute. 
The  Lord  Chancellor  has  transgressed  those  limits  in  de- 
claring the  deed  to  be  invalid. 

[The  Lord  Chancellor. — It  was  impossible  to  give  you 
the  money  without  in  substance  affirming  the  validity  of 
the  deed.  The  Vice-Chancellor's  decree  is  for  the  payment 
of  the  money ;  that  is  the  performance  of  the  purchase-deed. 
Your  best  course  now  is  to  argue  the  question  whether  you 
took  the  purchase  or  not.  If  you  are  content  so  to  argue 
it,  we  will  decide.] 

The  appellant'^s  counsel  never  could  have  consented  to 
the  Court  deciding  on  the  validity  or  invalidity  of  the  pur- 
chase upon  these  affidavits,  for  they  were  mere  voluntary 
affidavits.  But  even  on  the  case  which  was  before  him  on 
affidavits,  the  Lord  Chancellor  did  not  find  fault  with  the 
price ;  his  ground  of  decision  was,  that  the  relationship  of 
Overton  and  Hvghes  to  Mrs.  Hillman^  as  her  solicitors,  pre- 
vented them  from  becoming  the  purchasers  of  this  reversion. 
The  complaint  here  is,  that  he  should  so  have  held  on  a  record 
not  fitted  to  raise  such  a  question.  The  Lord  Chancellor  had 
no  jurisdiction  to  do  this.  He  thought  that(d)  ^^  the  consent 
given  includes  in  it  the  consent  that  the  Court  should  make 
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{d)  1  MacQ.  &  Gord.  498. 
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ao  order'"  adjudicatbg  on  the  matter  of  right.  That  cm- 
struction  of  the  consent  is  denied ;  but  even  if  correct,  the 
order  so  made  shouM,  on  principles  of  equity,  have  re- 
placed the  parties  in  the  same  situaticm  in  which  they  stood 
before  the  transaction.    This  has  not  been  done. 

[The  Lard  Chancellor. — ^But  this  was  not  insisted  on  at 
the  hearing  in  the  court  below.  When  you  finind  the 
opinion  of  the  Lord  Chanodlor  was  against  you,  you  with- 
drew,  and  left  him  to  make  what  order  he  thought  fit.  It 
is  so  stated  in  the  report  (e).] 

But  before  then  the  argument  had  been  pressed  oo 
the  Lord  Chancellor,  that  the  party  claiming  equity  mint 
do  equity,  and  that  the  money  paid  on  the  purchase  must  be 
restored  if  the  purchase  should  be  set  aside.  The  order  rfthe 
Lord  Chancellor  either  went  too  far,  because  it  was  bcjood 
his  jurisdiction  to  make  any  such  order ;  or  it  did  not  go 
far  enough,  because  it  set  aside  the  purchase  without 
requiring  the  parties  in  whose  favour  it  was  made  to 
do  equity,  by  restoring  the  purchaser  to  the  same  situatioa 
in  which  he  stood  before  the  purchase  was  effected.  On 
either  of  those  grounds,  the  decree  of  the  Court  b^w  if 
erroneous,  and  cannot  be  supported. 

Mr.  Bethell  and  Mr.  RogerSj  for  the  respondents,  were 
not  called  on  to  address  the  House. 

The  Lord  Chancellor : 
My  Lords, — I  think  that  in  this  case  it   will  not  k 
necessary  for  your  Lordships  to  call  on  the  respoodeots* 

(e)  1  Macn.  &  Gord.  501.  ''A  lengthened  conversation  then  took 
place  between  the  Lord  Chancellor  and  Mr.  Betheli  (on  behalf  of  Hn> 
Hillman)  relative  to  the  terms  of  the  proposed  order  upon  the  tobj^ 
of  setting  aside  the  deed.  Mr.  Stuart,  on  behalf  of  Messrs.  0.  and  A* 
declined  to  take  any  part  in  the  matter,  as  he  objected  to  the  proposed 
order  in  toto.^* 
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counsel.  It  is  impossible  to  entertain  any  doubt  on  the 
merits  of  the  case,  or  on  the  questions  of  form  which  have 
been  submitted  to  your  Lordships.  The  merits  of  the 
case  lie  in  a  very  small  compass.  The  property  in  question 
was  a  reversionary  interest  in  one-fifth  part  of  the  estate  of 
Francis  Blaye^  which  was  to  come  to  Mrs.  HiUmany  as  the 
administratrix  and  widow  of  WiUiam  Bloyej  deceased, 
under  the  will  of  her  first  husband.  Mrs.  HiUman  had 
married  a  second  time.  She  was  the  wife  of  a  man  who 
was  very  ill  at  the  time  of  this  transaction,  who  was  con- 
fined to  his  bed,  and  who  was  besides  not  able  to  read  or 
write,  and  she  was  herself  in  a  low  condition  of  life,  not 
able  to  employ  any  proper  solicitor  to  assist  her.  She  was 
occasionally  assisted,  it  is  true,  by  the  clerk  of  an  attorney, 
but  not  by  any  regular  professional  man. 

The  person  to  whom  this  property  had  originally  be- 
longed, had  granted  an  annuity  of  ASU.  a  year  to  Mrs. 
Pratty  which  annuity  ultimately  became  vested  in  a  Mrs. 
Woodman.  It  was  not  for  a  very  large  sum ;  the  pur- 
chase^money  was  only  600/.  In  the  deed  of  annuity  there 
was  a  power  of  sale,  in  case  the  annuity  should  fall  into 
arrear.  The  interest,  therefore,  which  Mrs.  HiUman  had 
in  this  property,  bequeathed  to  her  by  her  husband,  was 
only  the  remainder  of  the  fifth  part  of  his  share  of  Franda 
Bloye^a  property,  after  the  payment  of  the  annuity  and  re- 
purchase of  it,  with  interest  and  costs.  The  annuity  fell 
into  arrear,  and  a  sale  of  the  reversionary  interest  on  whidi 
it  was  secured  was  proposed.  Mrs.  HiUman  became 
alarmed  at  the  expenses  to  which  she  might  be  put,  and 
she  offered  to  take  a  very  moderate  sum  for  her  interest  in 
the  property  on  which  this  annuity  was  secured,  if  the 
parties  entitled  to  sell,  or  whom  she  believed  to  be  entitled 
to  sell  the  property,  would  give  her  that  sum.  Her  offer, 
however,  was  refused. 
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Messrs.  Overton  and  Hughes^  the  solicitors  who  were  to 
manage  this  sale,  were  the  solicitors  of  the  annuitant,  and 
not  of  Mrs.  Hillnuin,  The  annuity  being  in  arrear,  it  w» 
determined  to  sell  the  property  under  the  power  of  sale, 
and  they  set  about  the  matter  in  a  very  regular  way. 
I  have  nothing  to  find  fault  ¥rith  them  in  the  way  in  whidi 
they  commenced  the  proceedings,  though  I  have  mudi  to 
find  fault  with  in  regard  to  the  manner  in  which  they 
afterwards  conducted  themselves  during  these  proceedings. 
The  commencement  was  regular,  and  free  frcHn  all  oljee> 
tion.  They  proposed,  under  the  power  of  sale,  to  sell  this 
property,  and  they  took  steps  for  that  purpose,  and  in 
doing  so  incurred  considerable  costs.  Their  own  costs, 
which  were  charged  not  to  Mrs.  HiUman^  who  did  not 
employ  them,  but  to  Mrs.  Woodman^  the  administratrix, 
who  was  their  client,  lessened  the  balance  to  be  received 
from  the  purchase-money  when  the  sale  should  have  been 
effSected.  At  the  sale  itself,  of  which  I  must  say  something 
presently,  a  Mr.  Barker  became  the  purchaser  of  the  prcK 
perty  for  the  sum  of  900/.  It  is  sworn  that  the  property 
was  well  worth  600/.  or  700/.  more,  and  would  no  doubt 
have  fetched  that  larger  sum  if  everything  relating  to  the 
title  had  at  that  time  been  perfect.  That  satisfies  me  that 
the  sale  afterwards  made  for  900/.  was  made  at  an  under- 
value, and  that  it  would  not  have  taken  place  except  under 
the  circumstances  which  existed  in  this  case.  Messrs. 
Overton  and  Hughes  must  early  have  been  of  opinion  that 
there  was  a  doubt  in  respect  to  their  title  to  sell  this  pro- 
perty. The  sale  was  advertised  in  a  way  which  in  itsdf 
very  distinctly  shows  who  was  the  person  put  forward  as  the 
seller,  for  I  find  in  the  4th  condition  of  sale  these  wcmls : 
^^  4th.  The  vendor,  who  is  the  administrator  of  a  person 
who  was  an  annuitant,  and  is  now  selling  under  a  power  of 
sale  contained  in  the  annuity- deed,**"  &c. 
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The  annuity-deed  was  enrolled  under  the  Act  of  Parlia- 
ment which  I  had  the  satisfaction  to  draw ;  and  which  con- 
tains provisions  very  much  for  the  public  advantage.  That 
Act  has  a  schedule  of  a  very  ample  kind,  and  if  the  form 
of  that  schedule  had  been  followed,  this  property  would 
have  retained  its  full  value,  and  this  mass  of  litigation 
would  have  been  avoided.  It  is  impossible,  except  by 
great  neglect,  to  commit  a  mistake  in  respect  of  the  forms 
of  the  Act  of  Parliament ;  but  somebody  or  other  had  been 
neglectful.  The  persons  guilty  of  ithe  neglect  contrived 
to  mistake  the  terms  of  the  Act,  to  register  improper  sums, 
to  be  otherwise  neglectful,  and  in  that  way  the  annuity 
was  not  worth,  as  an  annuity,  and  the  power  of  sale  it  con- 
tained was  not  worth,  as  a  power  of  sale,  the  parchment 
upon  which  they  were  written. 

Messrs.  Overton  and  Hughes  must,  at  an  early  period  of 
the  business,  have  discovered  something  of  this  objection, 
for  they  applied  to  Mrs.  Hillman,  who  was  not  a  party  to 
the  sale,  and  as  to  whom  the  sale  was  made  adversely,  and 
they  got  from  her  an  authority  which,  considering  that  she 
was  without  a  regular  professional  adviser,  they  ought  not 
to  have  attempted  to  obtain.  So  late  as  the  17th  of  Na^oem' 
beTj  the  sale  being  then  about  to  take  place  in  a  few  days 
afterwards,  they  obtained  from  her  a  consent  to  that  sale. 
That  consent  is  in  these  terms.  [His Lordship  read  it.]  Why 
should  she  consent  to  the  sale  at  this  sum  ?  Why  should 
her  consent  to  sell  at  that  sum  be  asked  at  all  ?  If  the 
annuity-deed  was  valid,  she  was  not  entitled  to  refuse 
a  sale  because  the  property  did  not  reach  a  certain  sum. 
On  the  face  of  this  consent,  what  does  it  amount  to  but  a 
confirmation  of  that  invalid  title  to  sell,  upon  which  they 
had  pretended  to  put  up  the  property  for  sale  ?  They  were 
bound  to  know — they  must  have  known,  that  the  title  to 
sell  was  invalid.     Then  they  got  a  consent  from  this  Mrs. 
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Hillmanj  that  she  would  take  <'  the  balance  of  the  pu^ 
chase-money  of  the  above-mentioned  property,  after  pay- 
ment of  your  and  all  other  charges  and  expenses.^ 

This  is  not  all.  After  the  sale  she  is  called  upon  to 
make  this  declaration :  ^*  I,  Ann  Susanna  HiUman,  the 
wife  of  James  HiUman^  do  solemnly  and  sincerely  declare 
that  I  am  the  widow  of  WUUam  MUcheU  Bloye^  deceased, 
and  that  I  am  the  wife  of  the  said  James  HiUmany  and 
that  the  said  William  Mitchell  Bloye  departed  this  life  on 
the  fourth  day  of  June,  1840,  and  was  buried  at  the  parish 
diurch  of  Bethnal  Greeny  in  the  county  of  MiddleBem^  and 
that  the  property  comprised  in  such  particulars  of  sale  was 
sold  by  public  auction  for  the  sum  of  900/.,  and  sabse- 
quently  resold  for  the  like  sum  of  900/.,  and  that  the 
account  hereunto  annexed,  marked  with  the  letter  B,  has 
been  examined  by  me,  and  that  the  same  is,  to  the  best  of 
my  belief,  correct  and  right,  and  that  the  payments  therein 
referred  to  were  at  my  request.*"  So  that  this  woman, 
without  the  least  professional  advice  to  assist  her,  is  asked, 
after  the  sale,  to  say  that  there  had  been  a  proper  sale  and 
resale  of  this  property,  and  that  what  had  been  done  was 
perfectly  right;  and  then  we  find  that  the  account,  of  wfaidi 
we  have  heard  so  much,  is  accepted  by  her  as  correct.  It  is 
said  that  this  shows  that  she  had  received  infonnation  of 
the  real  nature  of  the  transaction,  and  that  she  knew  that 
Overton  and  Hughes  were  the  purchasers.  How  was  she 
to  know  this  ?  They  were  acting  at  this  time  as  if  they 
were  her  solicitors,  the  persons  through  whose  hands  the 
money  was  to  reach  her  own ;  but,  reaching  their  hands, 
payments  were  to  be  first  of  all  made  from  it,  and  after 
those  payments  had  been  satisfied,  the  residue  was  to 
be  handed  over  to  her. 

Now  the  probability  is,  that  such  a  transaction  as  this 
was  never  before  seen  in  a  court  of  equity.     At  that  very 
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time  the  property  was  sold  to  Barkery  and  the  sale  to  him 
was  not  rescinded ;  so  that  if  Mrs.  Hillman  was  the  seller 
of  the  property,  it  having  been  once  sold  to  Barker,  and 
that  sale  not  having  been  rescinded,  and  then  again  sold  to 
somebody  else,  she  was  left  exposed  to  an  action  by  Barker 
upon  the  original  contract  with  him. 

Can  there  be  a  more  improper  mode  of  conducting  such 
a  transaction  P  I  do  not  wish  to  give  pain  to  any  one,  but 
I  am  forced  to  make  these  observations.  Can  anything  be 
more  improper  than  reselling  property  whilst  a  previous 
contract  for  sale  remains  unrescinded,.  and  selling  that  pro- 
perty as  if  it  was  unfettered  and  unbound  by  any  previous 
stipulations?  What  was  the  meaning  of  this  transaction  P 
What  was  it  for  P  What  was  the  purpose  of  the  machinery 
thus  brought  into  play  P  I  think  I  can  see.  As  a  lawyer 
I  cannot  shut  my  eyes  to  it.  They  found  from  Mr.  Lakie 
letter  that  an  objection  existed  to  this  annuity,  and  they 
knew  that  on  account  of  that  objection  this  sale  itself  was 
void,  and  that  it  could  not  be  carried  into  execution  by 
them  as  representing  Mrs.  Woodman.  They  therefore  hit 
upon  the  expedient  that  has  led  to  this  litigation.  They 
thought  if  they  could  get  Mrs.  HxUman,  a  poor,  ignorant 
woman,  without  advice,  whose  husband  was  incapable  of 
knowing  anything  or  assisting  her  in  the  matter, — they 
thought  if  they  could  get  her  to  bring  her  title  in  aid  of 
their  own,  they  should  be  able  to  send  this  attestation  of 
their  authority  to  Mr.  Barker,  and  induce  him  to  accept 
the  property  as  purchaser.  That  which  is  stated  in  this 
declaration  is  not  worthy  of  the  slightest  notice.  They  had 
a  deposit  in  hand  upon  the  sale  to  Mr.  Barker.  At  the 
moment  when  they  obtained  from  her  this  declaration,  they 
held  in  their  own  hands  the  deposit  on  the  sale  which  had 
been  unrescinded,  and  which,  if  Mr.  Barker  had  thought  fit 
to  enforce  against  her,  he  could  have  enforced,  and  she  must 
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have  paid  every  shilling  of  the  costs.   They  thought  if  they 
could  get  the  property  in  this  way  out  of  Mrs.  UMmani 
hands  into  their  own,  that  though  the  annuity  itsdf  might 
be  void,  they  would  be  able  to  make  a  good  title  to  tiie 
property.     She  was  therefore  sent  for.    The  deed  of  assigD- 
ment  to  Lewis  was  prepared.     The  deed  was  not  read  to 
her, — she  was  called  on  to  execute  it.     What  is  that  deed? 
It  is  a  regular  deed  of  purchase  by  Lewia^  who  turns  out 
to  be  Overton  and  Hughes*  clerk,  and  who  advanced  as 
much  of  the  purchase-money  of  that  property  as  any  of  your 
Lordships  did.     He  was  put  forward  as  the  real  purchaser. 
In  that  deed  it  is  first  stated  that  she  contracted  to  sdl, 
then  that  she  sold,  to  Lewis.     Both  these  statements  are 
equally  false.     She  is  then  made  to  admit  the  payment  of 
the  purchase-money,  and  to  give  receipts  for  it.    They  then 
go  to  Mr.  Lake,  who  represents  Mr.  Barker  in  the  trans- 
action ;  but  before  doing  that,  they  are  forced  to  again 
make  use  of  Mr&  HiUman.     She  is  made  to  prove  the  will 
of  her  husband  in  order  to  enable  her  to  make  good  their 
title  to  the  property  through  her.     If  their  title  to  sell  on 
behalf  of  Mrs.  Woodman,  the  annuitant,  had  be^  good, 
which  they  assumed  in  the  first  notice  of  sale,  it  would  not 
have  been  necessary  for  Mrs.  Hillman  to  take  out  this 
probate ;  and  thus  unnecessary  expenses  were  thrown  on  her, 
and  on  her  only,  though  it  was  not  for  her  interest  that  the 
property  should  be  sold,  and  though  she  had  no  person  to 
advise  and  assist  her,  and  did  not  know   what  she  was 
doing.     Why  were  these  expenses  incurred  ?     In  order  to 
make  good  their  title  to  dispose  of  the  property,  to  make 
a  good  title  for  the  benefit  of  Overton  and  Hughes,  who 
had  then  all  the  transaction  in  their  own  hands. 

Your  Lordships  have  been  told  that  this  was  a  &ir 
transaction,  and  that  the  order  made  in  the  court  bdov 
was  a  harsh  order.     With  that  order  I  entirely  concur.    I 
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agree  that  the  deed  is  invalid,  that  it  is  not  worth  the  ink 
with  which  it  is  written.  These  parties  knew  it  to  be 
invalid,  and  their  conduct  showed  that  they  did  so.  Their 
conduct  throughout  was  a  scheme  to  make  Mrs.  HiUman 
concur  in  the  sale  of  the  property  at  all  events,  so  as  to 
avoid  the  effects  of  the  original  blunder  in  the  enrolment  of 
the  annuity-deed.  Suppose  Barker  had  brought  an  action 
on  his  contract,  in  what  situation  would  those  parties  have 
been  placed  ?     They  would  have  been  liable  to  him. 

Then  it  is  said  that  what  Mrs.  HiUman  did,  she  did 
with  full  notice.  I  have  read  these  papers,  my  Lords,  with 
some  care,  and  I  cannot  see  that  she  had  any  notice  to  in- 
form her  of  what  she  was  really  required  to  do.  I  cannot 
see  that  she  had  any  such  notice  as  equity  considers  neces- 
sary in  cases  of  this  kind,  regard  being  had  to  the  situation 
in  which  she  stood.  She  was  sent  for  to  Overton  and 
Hughes'  office.  She  was  without  an  attorney.  She  did  not 
know  what  she  was  about.  She  was  required  to  sign  a  very 
important  deed.  She  had,  however,  some  notion  that  there 
was  something  irregular,  and  she  asked  about  the  purchase. 
Your  Lordships  are  aware  that  she  already  knew  that  there 
had  been  a  sale,  and  that  that  sale  was  not  completed,  and 
that  there  had  been  a  resale ;  she  asked  who  was  the  pur- 
chaser. What  was  the  answer  to  her  inquiry  P  Hughes 
did  not  say  to  her  that  Barker  could  be  forced  to  com- 
plete the  sale,  or  that  the  sale  to  him  was  perfect;  but 
Hughes  said  that  difficulties  arose  in  transactions  of  this 
kind,  "  That  on  sales  of  reversionary  property  there  nearly 
always  were  objections  or  difficulties ;  but  that  the  title  in 
this  instance  was  as  good  as  could  usually  be  given  to  that 
kind  of  property  ;  and  that  the  reversion  was  still  for  sale 
to  any  one  who  chose  to  give  900/.  for  it,  or  words  to  that 
effect.'' 

Now,  my  Lords,   Mr.  Hughes,  who  gave  her  all  this 
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information,  was  bound  to  tell  the  truth ;  he  was  bound  to 
tell  her  that  he  and  his  partner  were  the  purchasers ;  and 
had  become  so  as  a  mere  channel  to  enable  them  to  seD  to 
Barker.     He  did  not  do  this;    but  when  Hughes  had 
thus,  as  he  thought,  got  rid  of  the  difficulty,  he  again 
applied  to  Lake^  who,  however,  said  he  would  not  look  at 
the  title.     Why  not  ?     It  was  as  good  a  title,   as  a  legal 
title,  as  any  man  could  have;  but  it  was  obtained  from 
Mrs.  HiUman  without  sufficient  knowledge  on  her  part, 
and  therefore  Mr.  Barker  himself,  if  he  had  afterwards 
become  the  purchaser,  would  not  have  been  safe  in  equity. 
We  are  told  that  Mr.  Hughes  was  surprised,   that  be 
laboured  under  a  difficulty,  that  he  had  not  proper  means 
of  laying  evidence  before  the  Court,  and  that  there  ought  to 
have  been  a  bill  filed.     Why  did  not  he  file  a  bill  ?     He 
presented  a  petition ;  and  upon  what  did  be  support  his 
petition  ?  Upon  his  own  affidavit  Was  there  any  restriction 
upon  what  he  had  to  say  ?   None.  He  said  what  he  liked.    Is 
not  he  competent  to  state  his  own  case  ?   Perfectly  so ;  but 
his  case  did  not  bear  stating.    That  is  the  only  reason  why 
upon  the  affidavit  you  find  so  much  ambiguity.     It  was 
not  the  power  of  stating  that  he  wanted,  but  it  was  caution 
on  his  part  not  to  state  the  case.    What  does  he  state  in  his 
affidavit  ?  *^  That  apprehending  the  purchase  would  go  ofi^, 
Messrs.  Overton  and  Hughes^  to  do  an  act  of  kindness  and 
benevolence  to  Mrs.  HiUman  ^  agreed  to  take  the  property.^ 
But  the  power  to  do  this  they  did  not  possess.     There  was 
no  contract.     To  a  contract  there  must  be  two  persons. 
Two  minds  are  essential  to  constitute  a  contract.     For  a 
contract  of  this  sort,  there  must  be  not  only  a  buyer  but  a 
seller;  and  upon  this  occasion  there  was  a  buyer,  no  doubt, 
in  one  sense  of  the  term,  but  there  was  no  seller.    Contract, 
my  Lords,  there  was  none ;  but  contrivance  there  was,  in 
order  to  obtain  a  good  title  from  this  woman,  so  as  to  give 
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validity  to  the  acts  that  had  taken  place  to  enable  these 
parties  to  complete  the  sale  of  the  property. 

I  should  not  have  thought  so  ill  as  I  do  of  this  case, 
indeed  I  should  have  thought  there  was  some  excuse,  if, 
when  the  transaction  had  miscarried,  when  the  purchaser 
had  said,  '<  I  shall  not  take  this  title,^  Hughes  had  said 
to  Mrs.  Hillman^  "  We  have  tried  to  make  a  good  title ; 
the  object  has  failed ;  here  is  your  property,  if  you  like  to 
take  it.*^  But  instead  of  that,  finding  that  the  property 
was  of  more  value  than  the  sum  paid  for  it,  they  have 
insisted  upon  their  own  title  as  purchasers:  they  have 
adopted  the  course  stated  in  order  to  obtain  from  this 
woman  the  realization  of  that  alleged  contract,  which,  as 
I  have  shown  your  Lordships,  was  in  truth  no  contract 
at  alL 

It  would  be  useless  to  go  through  any  more  of  these 
facts.  I  have  looked  into  every  item  of  every  account,  and 
every  fact  tells  stronger  and  stronger  against  the  case  of 
Ooerton  and  Hughes.  It  shows  the  manner  in  which  they 
were  dealing  with  Mrs.  Hillman  to  get  her  assent  to  a 
transaction  she  did  not  understand.  It  is  said  that  Mr. 
Hillman  must  have  sanctioned  this  proceeding.  But  he  is 
a  poor  man,  lying  on  his  bed,  and  utterly  incapable  of 
writing  or  reading ;  and  the  attomey^s  clerk  takes  the  deed 
to  him,  and  obtains  his  signature  without  attempting  to  read 
to  him  a  single  word  of  that  deed.  The  deed  was  executed 
by  Hillman  and  his  wife  without  their  having  heard  a 
single  word  of  it  read  to  them,  and  without  their  knowing 
a  single  syllable  of  its  contents. 

I  have  been  surprised,  I  confess,  at  this  matter  being 
pursued,  when  the  rules  of  equity  are  so  clear.  No  man 
in  a  court  of  equity  is  allowed  himself  to  buy  and  sell  the 
same  property.  He  cannot  sell  to  himself.  Even  in  the 
case  of  a  fair  trustee,  he  cannot  sell  to  himself.  If  he  has  the 
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P.  assume  the  double  character  of  seller  and  purchaser;  ind 

and  oibeni     ^^  '*  necessary,  in  order  to  preserve  the  interests  of  persom 
entitled  beneficially  to  property,  to  maintain  that  rule.  But 
here  is  a  case  which  goes  infinitely  beyond  that.     I  shoaU 
lay  it  down  as  a  rule,  my  Lords,  that  ought  never  to  be 
departed  from,  that  if  an  attorney  or  agent  can  show  be  is 
entitled  to  purchase,  yet,  if  instead  of  openly  purchasing, 
he  purchases  in  the  name  of  a  trustee  or  agent,  without  dis- 
closing the  fact,  no  such  purchase  as  that  can  stand  for  a 
single  moment.    Such  a  transaction,  to  stand,  must  be  opea 
and  fair,  and  free  from  all  objection.     And  if  a  man  pin<- 
chases,  as  these  appellants  purchased,  by  putting  forwards 
clerk  of  his  own,   not  as  a  clerk,  not  as  an  agent,  but 
as  an  actual  bond  Jide  purchaser  upon  an  absolute  and 
independent  contract,  he  does  that  which,  the  moment  it  is 
stated,  renders  the  deed  powerless  for  the  purpose  for  which 
it  was  framed  and  executed ;  and  the  Court  will  hold  the 
parties  responsible  for  everything  that  results  from  it.    If, 
therefore,  a  bill  had  been  filed,  and  this  contract  had  been 
attempted  to  be  set  up,  and  it  had  come  before  your  Lord- 
ships,   I   cannot   hesitate   to   say   that   you    would  have 
rescinded  that  contract,  and  thrown  the  whole  costs  of  the 
proceeding  upon  the  parties  who  had  entered  into  it. 

My  Lords,  without  further  travelling  into  this  portion  of 
the  case,  for  it  really  admits  of  no  doubt, — the  further  it  is 
investigated  the  more  open  to  objection  it  proves, — I  come 
to  another  part  of  it.  What  is  the  objection  in  point  of  law? 
It  is  that  this  decision  was  made  on  a  petition  under  the 
statute,  and  not  on  a  bill.  The  Act  of  Parliament  (10  & 
11  Vict.  c.  96)  was  passed  for  a  very  good  object, — whether 
it  is  free  from  all  objections  or  not  is  not  now  the  question. 
You  have  to  execute  the  laws  here  precisely  as  you  would 
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do  if  sitting  in  any  court  of  original  jurisdiction.     Your 
Lordships  are  sitting  as  a  court  of  equity,  and  you  must 
deal  with  this  case  just  as  the  Court  of  Equity  ought  to 
have  done.     The  Vice- Chancellor  of  England  was  led  to 
believe,  upon  the  affidavits,  that  this  was  a  real  transaction 
of  sale,  and  ought  to  be  supported.     The  money  had  been 
paid  into  court  under  the  provisions  of  that  Act  of  Parlia- 
ment which  enables  trustees  who  have  money  in  hand  to  pay 
it  into  court,  and  then  enables  the  Court  to  deal  with  the 
money  as  between  the  persons  clearly  entitled.     The  Vice- 
Chancellor  made  an  order  giving  Messrs.  Ooerton  and 
Hughes  the  whole  of  the  money  produced  by  that  sale  of 
the  property.     The  result  of  that  was,  that  they  had  that 
money  for  some  time  in  their  hands.     There  was  then  an 
appeal  to  the  Lord  Chancellor,  and  a  reversal  of  that  deci- 
sion ;  and  the  Lord  Chancellor  very  properly  ordered  the 
money  to  be  paid  back.     He  then  declared,  and  properly 
declared,  that  the  deed  in  question  was  a  deed  that  could 
not  stand.     Upon  that,  no  judge  in  equity  ought  to  have 
entertained  a  doubt.     Then  he  reserved  the  question  of 
interest  payable  upon  that  money  during  the  period  it  was 
in  the  hands  of  Ooerton  and  HugheSy  and  on  that  point  he 
left  the  parties  at  liberty  to  apply  to  the  Court. 

A  very  grave  question  was  raised  at  your  Lordships'  bar 
in  regard  to  the  injustice  committed  upon  Messrs.  Overton 
and  Hughes  by  this  order.  In  the  first  place,  it  was  said 
there  is  no  j  urisdiction.  I  was  surprised  to  hear  that  state- 
ment, because  the  Act  of  Parliament  is  express  that  the 
Court  may  make  the  same  order  \i\yon  an  application  by 
petition,  with  the  right  to  re-hear,  and  subject  to  an  appeal, 
as  if  a  regular  bill  had  been  filed ;  but  reserving  to  the 
Court  itself,  if  it  should  think  it  necessary,  to  direct  a  bill 
to  be  filed,  and  the  matter  to  be  solemnly  argued.  That 
is  entirely  at  the  discretion  of  the  Court.      The  Act  of 
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Parliament  gives  the  same  jurisdiction  to  the  Lord  Chm- 
cellor  upon  that  petition  as  if  a  bill  was  actually  filed.   I 
should  have  very  much  doubted  whether  it  was  necesssrjr 
in  such  a  case  as  this  to  present  a  cross  petition  ;  but  there 
is  not  a  question  as  to  the  power  of  rescinding  a  deed  where 
a  petition  and  cross  petition  have  been  presented,  for  upon 
the  Act  of  Parliament  how  else  can  any  one  be  dedaied 
entitled  to  the  money  ?     One  person  applies  for  the  money 
in  virtue  of  a  supposed  title  to  it,  the  other  denies  thi^ 
title.     You  cannot  order  the  money  to  be  paid  if  the  juri»> 
diction  to  deal  with  the  title  does  not  exist.     It  is  dear, 
that  on  a  petition  and  cross  petition  an  order  of  this  kind 
could  be  made.     Is  a  cross  petition  necessary  ?     If  it  is, 
that  necessity  was  here  dispensed  with,  for  a  consent  was 
given  on  the  part  of  Overton  and  Hughes  that  the  case 
should  be  considered  just  as  if  there  had  been  a  cross  peti- 
tion presented  by  the  respondents.      Then  where  is  the 
want  of  jurisdiction  ?     Can  anything  be  more  dear  than 
that  there  was  perfect  jurisdiction,  just  as  good  jurisdictioa 
as  if  a  bill  had  been  filed  by  Overton  and  Hughes  in  order 
to  receive  the  money  under  this  deed,  and  a  cross  bill  had 
been  filed  in  order  to  set  aside  the  deed  itsdf. 

Then,  my  Lords,  it  is  said,  ^^  If  there  was  jurisdiction, 
we  liave  not  had  justice  done ;  at  all  events,  we  are  entitled 
to  the  money  we  have  paid,  and  the  order  of  the  Lord 
Chancellor  has  not  provided  for  that.^  So  they  are,  beyond 
all  doubt,  entitled  to  some  of  it.  For  example,  to  the  pur- 
chase-money of  the  annuity,  which  might  be  recovered  hmck 
in  an  action,  or  which  might  be  deducted  from  the  money 
they  received  out  of  court,  if  that  money  was  still  in  their 
hands.  That  was  very  strongly  put  by  Mr.  Stuart^  and  I 
am  much  impressed  with  his  view  of  the  case.  It  is, 
however,  quite  clear  that,  at  the  hearing  in  the  eourt  bdow, 
the  parties  did  not  submit  themselves  to  the  order  of  the  Court, 
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asking  to  have  that  money  back  to  which  alone  they  were 
entitled,  because  they  were  so  displeased  with  the  decision,  as 
often  happens  in  such  cases,  that  they  did  not  like  to  take  the 
alternative  view  of  the  subject,  to  receive  back  that  to  which, 
if  the  sale  was  successfully  impeached,  they  would  be  entitled. 
But  I  cannot  doubt  that,  if  the  Lord  Chancellor,  in  the 
court  below,  had  been  asked  to  give  them  that  which  they 
were  clearly  entitled  to,  it  would  have  been  given  to  them 
as  a  matter  of  course.    His  Lordship,  by  his  order,  reserved 
the  question  of  interest,  and  has  given  to  each  party  the 
liberty  to  apply.     He  has  given  them  the  liberty  to  apply 
for  what  ?     For  the  fund,  according  to  their  interest  in  it. 
No  doubt  they  cannot  apply  under  that  order  for  the 
money,  as  upon  the  validity  of  the  contract,  which  is  con* 
demned  by  the  order  itself;  but  submitting  to  the  order 
(that  is,  to  that  portion  of  the  order  which  declares  the 
contract  a  nullity),  they  want  no  order  of  your  Lordships 
in  this  house.     They  have  only  to  go  before  the  Court, 
and  apply  for  that  to  which  they  are  entitled.     The  order 
of  the  Court  below  expressly  reserves  to  them  that  liberty  ; 
but  I  advise  your  Lordships,  as  I  would  in  all  these  cases, 
if  it  can  be  done  without  great  inconvenience,  at  once,  as 
far  as  you  can,  to  put  an  end  to  contention,  and  if  possible 
to  arrange  the  terms  upon  which  the  case  is  finally  to  stand. 
I  shall  take  the  liberty  of  moving  that  this  appeal  be  dis- 
missed, with  costs.     But,  notwithstanding  that,  I  am  pre- 
pared to  advise  your  Lordships  to  wind  up  the  matter,  if 
you  can,  and  to  state  why.     But  I  wish  first  to  know  whe- 
ther the  parties  desire  it  to  be  so. 

Mr.  Stuart, — Certainly,  my  Lord. 

Mr.  BethelL  —  Certainly,  so  far  as  we  are  concerned. 
There  were  certain  petitions  standing  over ;  the  whole 
matter  may  now  be  arranged  subject  to  the  costs  upon 
those  petitions. 
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The  Lord  Chancellor. — Their  Lordships  do  not  knov 
what  the  contents  of  those  petitions  are. 

Mr.  BeihelL — They  were  petitions  presented  by  us,  aAer 
payment  to  Overton  and  Hughes  of  the  redemption-iiioDcjy 
and  interest  on  that  redemption-money,  and  their  costs  and 
charges ;  and  charging  them  with  interest  upon  the  moiiej 
taken  out  of  court  during  the  time  that  it  was  in  their 
hands. 

The  Lord  Chancellor. — Will  you  read  to  me,  Mr.  Bethdl, 
the  prayer  of  one  of  those  petitions  presented  to  the  Court 
below,  and  the  costs  of  which  await  the  present  order  of 
this  House. 

Mr.  Bethell. — There  are  two  petitions,  one  by  us  and 
one  by  Overton  and  Hughes.  (He  referred  to  them,  see 
ante,  pp.  615, 616.) 

The  LordChancellor, — You  are  going  now  into  that  which 
the  House  will  not  deal  with.  The  question  is,  whether 
you  are  content  to  leave  the  matter  to  the  decision  of  the 
House,  so  as  to  prevent  all  further  litigation  as  r^aids 
the  interest  of  the  fund  they  took  out ;  to  pay  back  the 
600/.  and  the  interest  paid.  I  must  say,  decidedly,  that 
some  of  those  costs  ought  not  to  be  allowed ;  nor  can  they 
be  recovered;  such  as  those  that  were  incurred  in  making 
out  Mrs.  HiUman^s  title.  It  is  impossible,  with  the  decree 
which  their  Lordships  will  pronounce,  that  those  costs  can 
be  allowed.  If  10/.  were  struck  off  the  costs  paid  in  this 
account  B.,  and  the  600/.  were  to  be  taken  as  the  purchase- 
money  with  the  interest  paid,  and  those  charges  in  this 
account  were  paid,  minus  the  10/.,  that  would  meet  the 
justice  of  the  case.  I  will  therefore  move  your  Lordships, 
that  Messrs.  Overton  and  Hughes  be  paid,  out  of  the 
money  in  court,  the  600/.  paid  for  the  redemption  of  the 
annuity,  and  the  sum  paid  by  them  as  interest,  and  the 
charges  in  account  B.  minus  10/.     Then  I  must  advise 
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your  Lordships  to  charge  Messrs.  Ooerton  and  Hughes 
with  interest  at  4  per  cent,  for  the  money  taken  by  them  out 
of  court  during  the  period  they  had  it  in  their  possession. 

Mr.  Stuart.  —  Does  your  Lordship  mean  that  interest 
should  be  given  upon  the  600/.  from  the  date  of  payment  ? 

TheZord  Chancellor, — You  must  have  the  interest  while 
the  fund  made  interest. 

Mr.  Stuart, — And  we  pay  interest  while  the  fund  was 
in  our  possession  under  the  order  of  Court ;  interest  upon 
that  at  4  per  cent. 

The  Lord  Chancellor, — The  same  interest  as  while  the 
fund  was  producing  interest. 

Mr.  Stuart, — It  is  five  per  cent,  upon  the  600/. 

The  Lord  Chancellor, — No  ;  you  cannot  have  that.  It 
is  at  the  same  amount  as  you  have  received. 

Order  complained  of  affirmed,  with  variations  and 
with  costs. 
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An  Order,  of  which  the  following  are  the  material  parts, 
was  afterwards  entered  on  the  Journals  : — 

That  the  appeal  be  dismissed,  and  that  the  order  of  the  Court  of 
Chancery,  of  the  10th  of  November y  1849,  therein  complained  of, 
be  affirmed  ;  and  that  the  appellants  do  pay  to  the  respondents  the 
costs  incurred  in  respect  of  the  appeal ;  and  with  respect  to  two 
petitions  in  the  matter  aforesaid,  presented,  subsequently  to  the  said 
order,  to  the  Court  of  Chancery  by  the  appellants  and  respondents 
respectively,  and  which  are  now  pending  in  the  said  court,  it  is 
hereby  further  ordered,  that  all  further  prosecution  on  the  said  two 
petitions  be  stayed  ;  and  that  with  respect  to  the  fund  in  the  Court 
of  Chancery,  being  1,827/.  3s.  9d.  3  per  cent.  Consolidated  Bank 
Annuities,  standing  in  the  name  of  the  Accountant-General  to  the 
credit  of,  "  In  the  Matter  of  the  Trusts  of  Blo^^s  Estate,  the  Share  of 
William  Mitchell  BhyCy'*  being  the  fund  produced  by  the  sum  of 
ly770l.  Is.  9d.  cash,  there  be  paid  to  the  appellant  David  Hughes  the 
several  sums  next  hereinafter  mentioned, — the  sum  of  600/.  paid  for 
the  redemption  of  the  annuity  of  42/.  granted  to  Elizabeth  Pratt  by 
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^>-^  to  the  6th  December^  1846 ;  the  smn  of  120/.  lis.  6d.  paid  by  Om- 

^^'*        tm  and  Hughet  to  ^mh  ^ttfomiaA  HiUman;  the  smn  of  6diL,  bang 
H I LLM  A  N     ^®  amount  of  the  anctioneersy  Messrs.  Titmer  and  Aikerton^Sj  dungei 
aad  others,     in  respect  of  the  sale  of  the  reversionary  interest  of  At&n  Smtanmak 
HiUmtmy  in  the  origmal  petition  mentioned ;  the  sum  of  2JL  7ti» 
being  the  charges  of  Mr.  SmotU  in  respect  of  the  sale ;  the  aom  of 
8/.  lis.  6d.,  being  the  charges  of  Messrs.  TMa^  the  proctois  for  tbe 
probate  granted  to  Ann  Stuannak  HiUman  of  the  will  of  WUSkm 
Miiehell  Bkgfe^  deceased ;  all  which  said  several  sums  amount  to  tbt 
sum  of  865/. :  and  it  is  further  ordered,  that  out  of  the  sam  of  S6L 
in  the  original  petition  mentioned,  charged  by  the  appellanta  Owtt- 
ton  and  Hughes  U>  Awn  Susannah  HiUman  as  professional  diaigH^ 
there  be  deducted  the  sum  of  10/L,  and  that  the  remaining  28L  be 
paid  to  Damd  Hughes  out  of  the  fund  in  the  Court  of  Chanooy ; 
and  that  there  be  also  paid  to  David  Hughes  out  of  the  fond  in 
court  the  sum  of  12/.  5s.  Id.,  being  the  taxed  costs  of  Jamt/es  Trwsik 
and  Machin  Lake^  ordered  to  be  paid  to  their  solicitor  by  the  order 
of  the  Vice-Chancellor  of  the  2nd  Mareh^  1849,  but  which  costs  have 
in  fact  been  paid  to  such  solicitor  by  Overton  and  Hughes  out  of  their 
own  funds :  and  with  respect  to  the  interest  to  be  allowed  to  Hf/gkes^ 
it  is  ordered  that  Hughes  be  charged  with  inters  on  the  sum  of 
1,757/.  168.  8d.  for  the  interval  between  the  same  having  been  paid 
out  of  court  to  Hughes  by  the  order  of  the  Vice-ChanceUor  of  the  2nd 
Marchy  1849,  and  its  having  been  repaid  by  Overton  and  Hughes  into 
court  under  the  order  of  the  10th  November^  1849,  hereby  affirmed, 
that  is  to  say,  from  the  28rd  Mareh^  1849,  until  the  19th  DecemJbery 
1849,  being  271  days,  and  that  the  rate  of  interest  be  the  same 
which  has  been  produced  by 'the  1,770/.  Is.  9d.  so  invested  in  the 
purchase  of  the  3  per  cent.  Cons.  Bank  Annuities,  that  is  to  say, 
3/.  28.  per  centum  per  annum  ;  and  that  Hughes  be  allowed  interest 
at  the  same  rate  on  the  sum  of  865/.  for  such  time  as  the  sum 
of  1,757/.  168.  8d.  shall  have  borne  interest,  that  is  to  say,  for  the 
said  interval  of  271  days,  and  also  from  the  time  at  which  tiie  som 
of  1,770/.  Is.  9d.  was  invested  in  the  8  per  cent  Cons.  Bank  Annui- 
ties until  the  sum  of  865/.  shall  be  paid  thereout  to  Hughes^  as 
herein  directed;   and  that  the  difference  of  the  interest  hereby 
allowed  to  Hughes  be  paid  to  him  out  of  the  fund  in  court :  and  it 
b  ordered,  that  so  much  of  the  1,827/.  Ss.  9d.  3  per  cent.  Cons. 
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Dank  Annuities  as  shall  be  sufficient  to  raise  the  sums  of  865/.,  and 
251^  and  121.  5s.  Id.,  and  the  difference  of  interest  hereby  ordered 
to  be  paid  to  Hughes^  be  sold,  and  the  sums  so  raised  be  paid  to 
him  accordingly :  that  the  residue  of  the  Bank  Annuities,  and  any 
dividends  on  the  same  until  sale,  and  on  the  residue  thereof  until 
transfer,  be  transferred  to  Ann  Susannah  Hillman^  as  executrix  of 
WiUiam  Mitchell  BU^e :  and  that  upon  payment  to  Hughes  of  the 
hereinbefore-mentioned  sums  of  865/.,  25/.,  and  12/.  58.  Id.,  and 
the  difference  of  interest,  the  appellants  do  deliver  up  to  Ann 
Susannah  HiUmany  as  such  executrix  as  aforesaid,  the  annuity-deed 
of  the  6th  of  April,  1840,  and  the  assignment  to  William  Lewis^  of 
the  27th  of  November,  1846,  the  probate  of  the  will  of  William 
Mitchell  BlcyCy  and  the  indenture  of  mortgage  of  the  3rd  of  June, 
1889,  in  the  original  petition  mentioned  ;  and  that  the  appellants  do 
cause  satisfaction  to  be  entered  on  the  roll  of  the  judgment  signed 
on  the  warrant  of  attorney  given  collaterally  with  the  annuity-deed 
hereinbefore  mentioned,  the  respondents,  by  their  solicitor  Mr. 
Laie,  undertaking  to  pay  the  costs  out  of  pocket  occasioned  to  the 
appellants  thereby  :  and  it  is  further  ordered  that^  with  this  judg- 
ment^ the  matter  be  remitted  back  to  the  Court  of  Chancery,  to  do 
therein  as  shall  be  just  and  necessary  for  giving  full  effect  to  this 
judgment. — Lords'  Journals  for  1852,  25th  March,  p.  66. 
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Georgb  Stephenson      -        -        Plaintijff^in  Enwr, 
Henry  Tueopuilus  Higginson     Defendant  in  Error. 

In  construing  an  ordinary  Act  of  Parliament^  every  word  must  be 
understood  according  to  its  legal  meaning,  unless  the  context 
shows  that  the  Legislature  has  used  it  in  a  popular  or  more 
enlarged  sense :  but  in  a  penal  enactment^  where  it  is  sought  to 
depart  from  the  ordinary  meaning  of  the  words  used,  the  intai- 
tion  of  the  Legislature  that  those  words  should  be  undentood  in  t 
larger  or  more  popular  sense  must  plainly  appear. 

The  54  G^.  3,  c.  68,  s.  9,  prohibits  a  proctor  from  permittiog  or 
suffering  **  his  name  to  be  in  any  manner  used  in  any  suit,  Hm 
prosecution  or  defence  of  which  shall  appertain  to  the  office  of  t 
proctor,  or  in  obtaining  probates  of  will,  letters  of  admimstntion, 
or  marriage  licenses"  for  the  benefit  of  any  other  person.  The 
10th  section  enacts,  **  that  in  case  any  person  shall,  in  his  own 
name,  or  in  the  name  of  any  other  person,  make,  do,  Bd,  taaaoMf 
or  perform  any  act,  matter,  or  thing  whatsoever,  in  any  wij 
appertaining  or  belonging  to  the  office,  function,  or  practice  d  t 
proctor,  for  or  in  consideration  of  any  gain,  fee,  or  reward,  or 
with  a  view  to  participate  in  the  benefit  to  be  derived  from  the 
office,  function,  or  practice  of  a  proctor,  Mrithont  being  admitted 
and  enrolled,  he  shall  forfeit  50/. : " 

Held,  that,  construing  these  two  sections  together,  the  acts  intended 
by  the  latter  section  to  be  prohibited  were  those  which  were  l^giUj 
incident  to  the  office  of  a  proctor ;  not  those  which,  though  usoslly 
performed  by  him,  were  not  of  right  incident  to  his  office. 

And,  therefore,  that  a  registrar  of  an  Ecclesiastical  Court,  whoyin 
cases  where  there  was  no  testamentary  contest,  had  prepared  the 
documents,  and  done  the  acts  necessary,  for  obtaining  letters  testi- 
mentary,  and  probates  of  wills,  and  other  similar  matters,  had  not 
thereby  subjected  himself  to  the  penalty  imposed  by  the  lOlh 
section. 

On  the  trial  of  an  action  brought  on  this  statute,  evidence  from  cer- 
tain Ecclesiastical  Courts  was  tendered,  to  show  that  it  was  cos^ 
tomary  for  the  registrar  to  do  these  acts,  and  to  receive  fees  od 
account  of  doing  them  : 

Held,  that  such  evidence  was  properly  admitted. 
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The  Lords  allowed  the  opinion  of  a  learned  judge,  who  had  been 
present  at  the  hearing  of  the  cause,  but  who  was  unable  to  attend 
when  the  judges'  opinions  were  delivered,  to  be  read  by  one  of  his 
brethren  ;  but  it  was  expressly  declared  that  this  could  not  be 
done  as  a  matter  of  course. 


1851. 
Stephbnson 

V, 
HiGGINSON. 


This  was  an   action  of   debt,   for  penalties  under  the 
64  Geo.  8,  c.  68  (a). 

(a)  54  Geo.  3,  c.  68.  "An  Act  for  the  better  R^^lation  of  the 
Ecclesiastical  Courts  in  Ireland,  and  for  the  more  easy  Recovery  of 
Church-rates  and  Tithes."  By  the  9th  section  it  is  enacted,  "  That 
if  any  proctor  of  his  Majesty's  Court  of  Prerogative  in  Irdandy  or  of 
the  Consistorial  and  Metropolitan  Courts  of  Ammgh  and  Dublin^  or 
of  any  other  Ecclesiastical  Court  or  Courts  in  Ireland^  in  which  he 
shall  be  entitled  to  act  as  a  proctor,  shall  act  as  such,  or  permit  and 
suffer  his  name  to  be  in  any  manner  used  in  any  suit,  the  prosecu- 
tion or  defence  whereof  shall  appertain  to  the  office  of  a  proctor,  or 
in  obtaining  probates  of  wills,  letters  of  administration,  or  marriage 
licenses,  to,  for,  or  on  account,  or  for  the  profit  and  benefit  of  any 
person  or  persons  not  entitled  to  act  as  a  proctor,  or  shall  permit  or 
suffer  any  such  person  or  persons  to  demand  or  participate  in  such 
profit  and  benefit,  and  complaint  thereof  shall  be  made  to  the  Court 
or  Courts  wherein  such  proctor  hath  been  admitted  and  enrolled, 
and  proof  given  to  the  satisfaction  of  the  said  Court  or  Courts  that 
such  proctor  hath  offended  therein  as  aforesaid,  then  and  in  such 
case  every  such  proctor  so  offending  shall  be  struck  off  the  rolls  of 
proctors,  and  be  for  ever  disabled  from  practising  as  a  proctor,  or  be 
suspended  from  the  office,  functions,  and  practice  of  a  proctor,  in  all 
and  every  of  the  said  court  or  courts  for  so  long  a  period  as  the 
judge  or  judges  of  the  said  court  or  courts  may  deem  fit ;  save  and 
except  as  to  any  allowance  or  allowances,  sum  or  sums  of  money 
that  are  or  shall  be  agreed  to  be  made  to  the  widows  or  children  of 
any  deceased  proctor  or  proctors,  by  any  surviving  partner  or  part- 
ners of  any  such  deceased  proctor  or  proctors ;  and  also  save  and 
except  as  to  any  agreement  made,  or  understood  to  have  been  made, 
between  proctors  and  articled  clerks,  whose  articles  have  been  exe- 
cuted prior  to  the  passing  of  this  Act."    By  section  10  it  is  enacted. 
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1851.  George  Stephenson  was  a  proctor  of  the 

^^^         Court  of  the  Bishop  of  Down  and  Connor^  and  flawy 
V,  TheophUus  Higginson   was  registrar  of   the  diocese  of 

H1001N8ON.  j)^^^  anj  Connor,  but  was  not  a  proctor  of  the  Eccle- 
siastical Court  there,  or  of  any  other  Ecclesiastical  Couit 
in  Ireland. 

Higginson,  while  such  registrar,  had  been  in  the  habit  of 
extracting  probates  on  wills  where  there  was  no  testamen- 
tary contest,  and  of  drawing  up  and  engrossing  affidavits 
to  verify  the  same,  and  of  performing  various  other  acts 
relating  to  the  obtaining  and  procuring  letters  testamen- 
tary, which  belonged,  as  Stephenson  alleged,  to  the  oiBce 
and  practice  of  a  proctor.  He  has  also  been  in  thehaUt  of 
making  charges  for  the  performance  of  these  acts,  in  addi- 
tion to  the  fees  to  which  he  was  entitled  as  regialrar. 

The  first  count  of  the  declaration  stated  that  the  de^ 
fendant,  on  the  4th  of  Aprils  1844,  did,  in  his  own  name, 
in  the  Consistorial  Court  of  the  Bishop  of  JDoum  and 
Connor,  the  said  court  being  one  in  which  proctors  bad 


a 


That  in  case  any  person  or  persons  shall,  in  his  or  their  own  nams^ 
or  in  the  name  of  any  other  person  or  persons,  make,  do,  act,  exer- 
cise, or  perform  any  act,  matter,  or  thing  whatsoever,  in  any  way 
appertaining  or  belonging  to  the  office,  function,  or  practice  of  a 
proctor,  for  or  in  consideration  of  any  gain,  fee,  or  reward,  or  with 
a  view  to  participate  in  the  benefit  to  be  derived  from  the  offiei^ 
function,  or  practice  of  a  proctor,  without  being  admitted  and 
enrolled,  every  such  person  for  every  such  offence  shall  forfeii  and 
pay  the  sum  of  50/.,  to  be  sued  for  and  recovered  in  manner  herdn- 
after  mentioned." 

The  11th  section  provides  that  the  enactments  of  the  statate  shall 
not  extend  to  the  salary  of  a  clerk  band  fide  serving  in  the  offioe  of  a 
proctor. 

The  12th  section  allows  the  action  to  be  brought  in  .any  of  the 
superior  courts  of  law  in  Dublin,  and  the  ISth  section  requires  it  te 
be  brought  within  three  calendar  months  after  the  act  committed, 
and  allows  the  defendant  the  benefit  of  the  plea  of  the  general  issue. 
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been  accustomably  admitted,  and  had  practised,  for  and         1861. 
in  consideration  of  a  certain  fee — to  wit  10/.,  make,  do,   Sxrphbnboh 
exercise,  and  perform  a  certain  act,  matter,  and  thing  ap-  v, 

pertaining  to  the  office,  function,  and  practice  of  a  proctor ; 
that  is  to  say,  by  the  defendant  in  the  said  Ecclesiastical 
Court  obtaining  and  procuring  letters  testamentary — to 
wit,  probate  of  the  last  will  and  testament  of  one  Euphemia 
Thompson^  deceased,  to  be  granted  forth  of  the  said  court, 
by  the  Bishop  of  Down  and  Connor  and  the  defendant, 
for  the  purpose  of  obtaining  and  procuring  the  said  letters 
testamentary,  in  and  forth  of  the  said  Ecclesiastical  Court, 
extracting  probate  of  the  said  will,  and  in  the  matter  of 
the  goods  and  chattels  of  the  said  Euphemia  Thompson  in 
the  said  court,  preparing  and  drawing  the  inventory  of  the 
goods  and  chattels  of  the  said  Euphemia  Thompson^  de- 
ceased, and  the  schedule  of  the  said  goods  and  chattels, 
and  the  affidavit  to  verify  the  said  schedule,  and  the  certi- 
ficate thereto  annexed,  he,  the  defendant,  then  not  being 
or  having  been  admitted  or  enrolled  a  proctor  of  the  said 
Ecclesiastical  Court,  or  of  any  other  Ecclesiastical  Court 
in  Ireland^  or  in  any  manner  admitted  or  enrolled  a  proctor 
within  the  meaning  of  the  statute  54  Geo,  3,  c.  68,  con- 
trary to  and  against  the  form  of  the  said  statute.  There 
were  a  great  many  other  counts,  varying  the  statement  of 
the  alleged  offence.  The  defendant  pleaded,  according  to 
the  privilege  given  him  by  the  statute,  the  general  issue, 
that  he  did  not  owe,  &c. 

The  cause  was  tried  at  CarrickferguSy  on  the  21st  July^ 
1845,  before  Mr.  Justice  Perriny  when  it  appeared  that  the 
acts  complained  of  were  done  by  the  defendant,  who  was 
the  registrar  of  the  Consistorial  Court  of  Down  and  Con* 
novy  or  in  his  office,  and  that  the  costs  were  furnished  by, 
and  paid  to  him,  or  his  deputy,  and  that  there  was  no 
contest  about  any  of  the  wills  mentioned  in  the  declaration. 
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It  also  appeared  that  there  were  several  proctors  prac- 
tising in  the  said  court,  and  that  the  defendant  had  nerer 
been  admitted  or  enrolled  as  a  proctor. 

The  plaintiff  having  closed  his  case,  the  defendant  pro- 
duced witnesses  from  the  Ecclesiastical  Courts  of  2>uUtii 
and  Cheater  to  prove  a  custom  for  the  registrar  to  do  thoe 
acts,  and  to  receive  fees  on  account  of  them,  in  addition  to 
his  official  fees  (6). 

And  thereupon  the  counsel  for  the  plaintiff  excepted  to 
the  charge. 

The  jury  found  a  verdict  for  the  defendant,  in  accord- 
ance with  the  direction  of  the  judge. 

On  the  15th  of  Aprils  1846,  judgment  was  entered  £or 


(b)  The  result  of  the  whole  of  the  evidence  given  in  the 
was  thus  stated  by  Mr.  Justice  Cramptan^  in  his  judgment  (9  Irish 
Law  Reports,  p.  484)  : — "  The  material  facts  are  these  :  fiis^  the 
defendant  is  not  a  proctor  of  the  Ecclesiastical  Court  of  Drntm  and 
Cbftnor,  or  of  any  other  court,  and  there  are  proctors  of  that  court ; 
secondly,  the  defendant  is  the  registrar  of  the  Consistorial  Court  of 
Daum  and  Connor;  thirdly,  the  defendant  did,  for  fee  and  reward,  do 
the  acts,  and  perform  the  services  stated  in  the  declaration  and  bill 
of  exceptions,  viz.,  in  obtaining  probates  of  wills  and  administnh 
tions  from  the  Court,  in  preparing  and  drawing  inventories,  sche- 
dules, and  affidavits  for  the  parties,  in  preparing  and  drawing 
renunciations  of  probate,  bonds,  &c.,  and  also  fiats  for  commission 
to  swear  executors  and  administrators  in  the  country,  and  affidavits 
or  commissions ;  fouilhly,  it  is  admitted  that  these  are  all  aeli 
which  proctors,  qua  proctors,  are  entitled  to  perform  for  their 
clients,  and  for  which  they  are  entitled  to  charge  certain  fees,  and 
are  acts  most  usuaUy  performed  by  proctors ;  fifthly,  it  ia  admitted 
that  none  but  proctors  can,  for  fee  or  reward,  perform  such  services 
for  others,  unless  the  registrar  be  entitled  so  to  do ;  and  sixthly,  the 
defendant,  in  his  bill  of  costs,  specified  in  the  bill  of  exception!^ 
claims  to  be  paid  for  the  services  in  question,  in  addition  to,  and 
distinctly  from,  the  fees  which  he  claimed  and  was  paid  as  regis- 
trar." 


^ 
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the  defendant,  by  the  Court  of  Exchequer  overruling  the         1861. 

exceptions.  Stephknsoh 

On  the  12th  of  May^  1846,  the  plaintiff  brought  a  writ  ©. 

of  error  m  the  Court  of  Exchequer  Chamber  in  Ireland. 
There  the  judgment  was  affirmed  by  a  majority  of  seven 
judges  to  four  (c).  This  was  a  writ  of  error  on  that  judg- 
ment. Barons  Parke  and  Alderson^  Justices  Paiteson,  Cole- 
ridgej  MaulCy  Wlghtman^  Erie,  Williams^  and  Talfourd, 
and  Mr.  Baron  Martin  attended  the  argument. 

Mr.  Napier  and  Mr.  Unthank^  for  the  plaintiff  in 
error: 

The  question  here  raised  relates  to  the  right  of  the  de- 
fendant to  take  fees  for  extracting  probate,  and  doing  other 
similar  acts  as  the  private  agent  of  parties.  The  defendant 
insists  that  the  acts  which  he  is  charged  with  having  per- 
formed, though  they  are  ordinarily  the  acts  of  a  proctor  in 
the  discharge  of  his  duty,  are  not  acts  excluinvely  to  be 
performed  by  proctors,  and  do  not,  as  such,  **  appertain  to 
the  office  of  a  proctor,^  within  the  meaning  of  the  statute. 
On  the  other  hand,  the  plaintiff  maintains  that  it  is  not 
necessary  for  him  to  show  that  these  acts  are  such  as  must 
be  performed  exclusively  by  proctors,  but  that  they  fall 
within  the  provisions  of  the  statute  if  they  are  acts  ordi- 
narily done  by  proctors,  and  are  performed  *^  for  gain,  fee, 
or  reward^  by  persons  not  admitted  and  enrolled  as  such. 
They  are  undoubtedly  acts  of  this  kind, — acts  properly 
and  ordinarily  performed  by  proctors;  and  the  evidence 
given  on  the  part  of  the  defendant  shows  that  they  are  per- 
formed for  fee,  gain,  or  reward. 

The  case  is  equally  clear  on  the  construction  of  the  sta- 
tute. The  9th  and  10th  sections  of  the  statute  must  be 
read  together;  and  so  read,  they  show  that  there  is  no 

(e)  9  Jr.  Law  Rep.  458. 
S    X 
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1851.  ground  for  the  distinction  which  will  be  set  up  by  the 
SvspHKNsoH  ^^^^^  ^^®  between  a  voluntary  and  a  contentious  proceed- 
V.  ing.     It  is  quite  clear  that,  whether  a  proceeding  is  cod- 

'  tentious  or  not,  a  solicitor  could  not  do  these  acta  with 
reference  to  it,  nor  can  a  registrar  do  them.  They  are 
acts  which  plainly  Jbelong  to  the  office,  function,  and  prac- 
tice of  a  proctor ;  and  if  so,  the  Act  forbids  them  to  be 
done  except  by  a  proctor.  The  statute  fixes  a  penalty  od 
the  proctor  who  shall  allow  ^n  unqualified  person  to  do 
these  acts  in  his  name.  Surely,  it  is  a  very  strange  thing 
for  the  statute  to  do  this,  and  yet  allow  any  unqualified 
person  to  do  these  very  acts  in  his  own  name,  without  sub- 
jecting him  to  any  penalty  whatever. 

The  law  intended  to  establish  a  marked  distinction  be- 
tween the  office  of  a  proctor  and  that  of  a  r^strar.  The 
fees  of  the  latter  are  fixed  by  statute ;  not  so  those  of 
the  former.  Thus,  the  38  Geo.  S,  c  S9  (Irish),  provides 
that  no  proctor  shall  sue  for  or  recover  his  bill  of  fees  and 
charges  till  one  month  after  the  delivery  of  such  bill,  and 
that  the  bill  is  to  be  delivered  to  the  registrar  of  the  court 
Now  it  is  clear  that  the  Legislature  never  could  have  in- 
tended the  registrar  to  be  the  taxing  master  of  bis  own  bill 
of  charges ;  and  as  it  is  his  duty,  as  the  officer  of  the  court, 
to  tax  the  proctor^s  bill,  that  of  itself  excludes  him  from 
performing  the  proctor^s  business. 

The  9th  section  affords  no  warrant  for  the  argument  that 
the  character  of  proctor  is  to  be  limited  to  a  contentious 
suit.  The  same  rule  must  be  applied  to  the  proctor  as  to 
the  attorney.  Both  alike  are  liable  to  the  supervisioii  of 
the  Court  in  their  conduct,  whether  a  suit  is  in  existence  or 
not.  Blackatone  expressly  puts  them  into  the  same  cate^ 
gory,  for  he  says  (d) :  ^^  An  attomey-at-law  answers  to  the 
.  procurator  or  proctor  of  the  civilians  and  canonists  ;^  and 

{d)  3  Comm.  25. 
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he  adds,  *^  That  no  man  can  practise  as  an  attorney  but  such        1851. 
as  is  admitted  and  sworn.''    The  ecclesiastical  authorities  put   gru^^^goN 
proctors  in  the  like  manner  upon  the  footing  of  attorneys.  «• 

Prankard  v.  Deacle(e)i  and  CoUett  v.  CoUett{f).  In  the 
case  of  the  Lady  Hatton  Finch  (g)y  a  proctor's  bill  was 
referred  for  taxation  to  the  registrar  upon  a  complaint  of 
extortion,  and  the  reference  was  made  to  the  registrar  in  the 
exercise  of  the  ordinary  power  of  the  Court.  The  registrar 
would  be  an  unfit  person  to  whom  to  refer  such  a  matter,  if 
he  himself  acted  as  a  proctor ;  and  the  reference  being  in  the 
exercise  of  the  ordinary  jurisdiction  of  the  Court,  shows 
that  the  supervision  of  the  bills  of  proctors  is  part  of  his 
ordinary  duty.  Ayliffe's  Parergon  (A)  and  the  Irish  Can- 
ons {%)  show  that,  though  the  registrar  ought  to  be  a  person 
qualified  for  office  as  having  been  first  admitted  as  a  notary, 
the  duties  of  the  two  ofiices  are  entirely  distinct  from  each 
other.  The  case  oiNeale  v.  Rowse  (j)  establishes  that  the 
ofiicers  of  the  court  are,  under  the  statute  21  Hen,  8,  c  5, 
prohibited  from  taking  fees  for  work  done  in  court,  when 
other  persons  may  take  them ;  and  that  statute,  which  has 
thus  received  a  judicial  interpretation  in  this  country, 
is  the  model  on  which  the  Irish  statute  28  Ben.  8,  c.  18, 
was  drawn,  both  being  passed  for  the  purpose  of  regulating 
the  fees  to  be  taken  on  probates  of  wills  in  the  Ecclesiastical 
Courts. 

If  the  plaintiff  is  right  in  his  construction  of  the  Act,  the 
question  of  the  admissibility  of  the  evidence  of  custom 
raises  no  difiiculty  whatever,  for  then  it  is  clear  that  no 
evidence  of  a  custom  in  the  court  can  control  or  restrict  the 
clear  words  of  a  statute.  Supposing,  however,  that  the 
evidence  was  admissible,  it  does  not  warrant  the  direction 

{e)  1  Hagg.  £c.  Rep.  169,186.         (A)  882. 
(/)  3  Curt.  726,  735.  (t)  78—82. 

(j)  3  Hagg.  Ec.  Rep.  255.  (J)  13  Co.  Rep.  24;  4  Inst.  336. 
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1851.         of  ^he  judge  to  the  jury  that  it  did  not  appear  tfaat  the 
acts  done  by  the  defendant  were  acts  exclusively  to  be  per- 
9.  formed  by  a  proctor.     In  the  first  place,  the  evidence  only 

HiooiNsov.  gQgg  \}gic\i  to  a  period  of  from  twenty  to  twenty-rfi ve  years ; 
and  in  the  next,  it  only  establishes  a  practice  in  particular 
courts,  but  not  over  the  whole  even  of  any  one  diocese. 
So  that,  independently  of  the  principle  that  no  custom  of 
the  courts  can  be  admitted  in  contravention  of  the  words 
of  a  statute,  the  evidence  of  custom  is  itself  insufficient  to 
make  out  this  defence.  But  the  evidence  ought  not  to  have 
been  received.  The  criterion  of  exclusion  is  the  quality  of 
the  act  performed,  and  not  the  character  of  the  person  who 
performs  it.  The  Dock  Company  of  Hull  v.  Brown  {fo). 
The  construction  of  a  statute  is  not  to  be  gathered  finom 
particular  expressions  in  the  statute,  especially  if  they  are  of 
a  doubtful  kind,  but  from  the  general  intendment  of  the 
statute,  and  the  ordinary  law  of  the  country,  as  explained  in 
a  judgment  in  this  House  in  Juchterarder  v.  Kinnoull{l). 
The  plain  question  on  the  statute  is,  whether  the  acts 
alleged  in  the  declaration  to  have  been  performed  by  the 
defendant  are  not  acts  which  belong  and  appertain  to  the 
duty  of  a  proctor  ?  If  they  are,  they  cannot  be  lawfully 
performed  by  any  person  who  does  not  hold  that  cha- 
racter. , 

Mr.  Roll  and   Mr.  Fleming^  for  the  defendant  in 
•  error : 

The  substantial  question  in  this  case  is,  whether,  in  dis- 
charge of  any  obligation  cast  by  law  upon  the  subject,  be 
is  compellable  at  all  times  to  employ  a  proctor  as  his  agent 
The  plaintiff  maintains  the  affirmative  of  that  proposition ; 
but  he  cannot  maintain  it  successfully,  unless  he  can  show 
that  the  words  of  the  statute  plainly  create  that  compul- 
sion. There  are  no  words  in  this  statute  which  can  be  so 
{k)  2  Barn.  &  Ad.  43.  (/)  6  Clark  &  F.  658. 
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construed.     It  cannot  be  affirmed  that  all  the  business        1851. 
which  is  usually  performed  in  the  office  of  a  proctor  neces-   Sxbphembon 
sarily  appertains  to  his  office.  v* 

[Lord  Brougham. — .Just  in  the  same  way  as  it  cannot 
be  affirmed  that  receiving  dividends  on  stock  necessarily 
appertains  to  the  business  of  a  solicitor ;  yet  clients  often 
employ  him  to  receive  them.] 

Here  the  real  responsibility  of  granting  probate  rests 
with  the  judge;  the  steps  necessary  to  obtain  it  are  those 
which  the  party  himself  may  perform  without  any  agent, 
or  which  any  agent  may  perform  for  him.  Fullerton  v. 
Diaam  (m).  There  is  no  act  necessary  to  be  done  in  order 
to  obtain  probate  which  is  not  described  by  the  text- 
writers  as  among  the  acts  to  be  performed  by  the  registrar 
of  the  court.  Ayliffe  (n)  calls  him  indifferently  ^^  scribe, 
notary,  or  registrar;^  and  then  states  his  duties,  which 
include  every  act  now  set  forth  by  the  plaintiff  as  pecu- 
liarly appertaining  to  the  office  of  a  proctor,  from  the  per* 
formance  of  which  it  is  now  said  that  the  registrar  is 
excluded.  The  Irish  Act  28  Hen,  8,  c.  18,  which  settles 
the  fees,  mentions  the  making  of  inventories,  making  sche- 
dules and  affidavits. 

The  case  of  Neale  v.  Bowse  (p)  was  a  case  of  extortion, 
and  does  not  at  all  show  that  the  registrar  ought  not  to  do 
the  work,  but  merely  that  there  he  had  charged  too  much 
for  it ;  which  implies  that  there  was  no  legal  objection  to 
his  doing  it. 

It  is  clear  that,  in  any  case  where  there  is  no  contentious 
litigation,  the  registrar  may  act,  and  the  proctor  is  not 
necessarily  required.  Domat{p)  shows  that  a  proctor  is 
the  representative  of  a  party  in  a  contentious  litigation, 
and  that  he  must  be  authorized  to  appear  and  act  by  a 

(m)  4  Hagg.  Ec.  Rep.  402.  (/>)  Civil  Law,  vol.  i.  bk.  i. 

{n)    Parergon,  p.  382.  tit.  15  ;  vol.  iL  bk.  ii.  tit.  5,  s.  2. 

(o)  13  Rep.  24,  4  Inst.  336. 


HiooiNsoir. 


648  CASES  IN  THE  HOUSE  OF  LOROa 

1851.        proxy  being  given  him,  and  he  is  called  ^*  procurator,  aa 
STKPH~ir  OH  ®®^'  bound  to  institute  proceedings;*^  but  he  does  not 
o.  extend  this  obligation  to  employ  a  proctor  to  cases  where 

no  contentious  obligation  exists.  In  like  manner  Dr. 
Cowel  thus  (9)  describes  him  :  **  Proctor  is  he  who  under- 
takes to  manage  another  man^s  cause  in  any  court  of 
the  civil  law,  or  ecclesiastical,  for  his  fee.  Qui  aSena 
negotia  gerenda  siMcipif^  And  Cuninghamj  Jacobs  and 
Tomlinson  adopt  this  description.  Pothier(r)  is  to  the 
same  effect;  so  is  Bum(8).  The  object  of  the  Act  ii 
plain.  That  object  was  not  to  prevent  proctors  fiom 
keeping  a  derk  who  was  not  an  admitted  proctiM',  though 
of  course,  if  the  plaintiff^s  contention  is  right,  he  would 
be  a  person  within  the  very  description  of  the  statute; 
namely,  a  person  who,  not  being  a  proctor,  was  doing  acts 
in  the  name  of  the  proctor,  for  fee  or  reward  :  the  object 
was  a  different  one.  It  was  to  prevent  persons  who  were 
not  admitted  as  proctors  from  representing  themsdves  as 
proctors,  doing  what  was  properly  the  work  of  proctors,  and 
taking  the  fees  of  proctors  for  it.  Some  proctors,  for  instance, 
would  allow  portions  of  their  profits  to  solicitors  who  acted 
in  their  names^  and  thus  represented  themselves  as  proctors. 
The  Act  intended  to  strike  at  that  practice,  and  also,  per- 
haps, to  prevent  the  practice  of  proctors  paying  their  clerks 
by  a  share  of  the  profits.  This  latter  practice  was  intended 
to  be  prevented  for  the  future.  It  must  have  existed  prior 
to  the  statute,  for  the  last  portion  of  the  9th  sectimi  ex- 
pressly refers  to  that  state  of  things,  and  excludes  from 
its  operation  agreements  of  that  sort  previously  made  with 
clerks,  who  were  perhaps  paid  during  the  last  period  of 
service  by  a  participation  in  the  profits.     Two  descriptioDi 

(q)  Diet.  tit.  Proctor.  edit  See  also  Furriere'a  Diet  de 

(r)  Vol.  iv.  c.  5, 271, 8vo.  edit ;  Droit  et  de  Pratique. 

Traitd  du  Contrat  de  Mandat,         (s)  £cc.  Law,  tit  JProdar. 

c.  v.  (Euvres,  vol.  ii.  p.  897>  4to. 
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of  things  were  forbidden  by  the  statute.    The  first  was,        1851. 
the  permission  to  use  the  name  of  a  proctor  in  bringing  or  Stbphbitson 
defending  suits,  for  that  was  business  which  clearly  apper-  «• 

tained  to  the  office  of  a  proctor ;  and  the  next,  to  use  a 
proctor^s  name  in  suing  out  probates  of  wills  and  other 
matters.  In  this  prohibition  itself,  in  this  particular  mode 
of  framing  the  section,  the  Legislature  took  the  distinction 
between  contentious  suits,  which  are  matters  appertaining 
to  the  business  of  a  proctor,  and  the  obtaining  probates  of 
wills,  which  are  not  so,  and  which,  therefore,  required  to  be 
specifically  mentioned  by  name,  and  are  specifically  men<- 
tioned  by  name  in  the  statute  for  the  purpose  of  being  pro* 
hibited  from  being  done  by  a  third  person  in  the  name  of 
a  proctor.  The  10th  section  is  only  directed  against  the 
improper  alliance  of  unqualified  parties  with  proctors.  Tho 
defendant  here  made  no  such  alliance,  and  therefore  does 
not  come  within  the  words  of  the  section.  It  is  impossible 
to  give  a  literal  meaning  to  the  words  of  the  10th  section, 
for  that  would  be  to  prevent  proctors  employing  their  clerks 
to  do  the  work  of  their  offices. 

[The  Lord  Chancellor. — Not  if  paid  a  weekly  salary ; 
the  section  prohibits  from  so  acting  persons  who  are  to  par- 
ticipate in  the  profits.] 

That  may. be  so ;  but  what  efiect,  then,  is  to  be  given  to 
the  11th  section,  which  says  that  nothing  herein  contained 
shall  extend  to  a  salary  paid  by  a  proctor  to  a  clerk  who  is 
really  and  bond  jide  serving  in  the  office  at  the  time  of  the 
passing  of  this  Act  ?     That  section  includes  the  clerk. 

[The  Lord  Chancellor. — The  salary  may  be  in  the  shape 
of  payment  of  a  particular  sum,— any  salary  partaking  of 
the  nature  of  a  fee  or  reward.] 

It  must  be  admitted  that  the  statute  is  very  imperfectly 
worded  in  the  10th  section  ;  but  its  real  meaning  appears 
to  be  what  is  now  contended  for.     The  10th  section  omits 
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some  important  words  contained  in  the  9tb  section ;  sodi, 
for  instance,  as  those  which  relate  to  the  business  of  admi- 
nistrations and  licenses.  Why  were  these  words  left  out, 
except  for  the  purpose  of  preventing  the  application  of  the 
numerous  prohibitions  in  the  9th  section  ?  A  proctor  is  a 
procurator,  or  person  who  does  an  act  under  a  proxj  ;  but 
there  can  be  no  proxy  except  in  the  case  of  a  litigious  cod- 
testation.  After  the  proxy  is  given,  and  till  it  is  with- 
drawn, he  is  dominiM  litis.    BurrCa  Ecclesiastical  Law(/). 

[Lord  Brougham. — In  Scotland,  where  the  law  of  the 
country  comes  from  the  civil  law,  proctor  means  an  adviser. 
Hence  the  phrase,  ^^  The  Court  having  beard  the  parties'* 
procurators."*^] 

But  that  can  only  be  applied  to  litigated  business.  The 
cases  cited  on  the  other  side,  if  properly  considered,  diow 
that  the  Courts  have  only  treated  as  proctorial  acts  those 
which  are  done  under  the  authority  of  a  proxy.  The 
acts  here  complained  of  are  not  exclusively  proctoriaL 

Then,  as  to  the  objection  with  respect  to  the  fees.  It 
may  be  true  that,  if  a  proctor  did  these  acts,  the  registrar 
might  tax  his  bill ;  but  if  a  registrar  does  the  acts,  the 
fees  in  respect  of  them  are  settled  by  statute,  and  there 
may  be  an  action  against  him  if  he  takes  too  much.  It 
seems,  also,  that  in  the  Ecclesiastical  Courts  the  charges  of 
the  registrar  go  directly  before  the  judge,  whereas  those  of 
the  proctor  go  in  the  first  instance  before  the  registrar. 

Now,  as  to  the  question  of  the  admissibility  of  the  evi- 
dence. The  statute  on  which  this  action  is  brought  was 
passed  in  the  year  1814,  adopting  the  provisions  of  an 
English  Act  passed  in  the  previous  year  {u) ;  and  not  a 
single  action  of  this  sort  has  been  brought  upon  this  sta- 
tute, though  the  evidence  of  Mr.  Raikea,  of  Chester,  given 

(0  Vol.  iii.  9th  edit,  by  PliilH-  («)  63  Geo.  3,   c.  127,  «.  8, 

more,  376.  9, 10. 
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in  this  case,  shows  that  a  practice  of  this  sort  has  existed         1851. 
in  that  diocese,  at  least,  if  not  elsewhere.     Now,  in  con-   Stbphbnbom 
struing  Acts  of  Parliament,  usage  may  be  most  important.  v* 

The  Bank  of  England  v.  Anderson  (v).  The  absence, 
therefore,  of  any  action  of  this  sort  on  the  English  statute, 
affords  strong  evidence  of  what  has  been  the  practical  con- 
struction put  upon  the  English  Act  by  the  practitioners  of 
the  courts  of  this  country.  The  principle  adopted  in  that 
case  is  well  expressed  by  the  present  Sir  J.  Wigram^  in  his 
work  on  "  Extrinsic  Evidence''  (to) : — "  It  is  upon  the 
principle  before  adverted  to,  namely,  that  all  writings 
tacitly  refer  to  the  existing  circumstances  under  which  they 
are  made,  that  courts  of  law  admit  evidence  of  particular 
customs  and  usages  in  aid  of  the  interpretation  of  written 
instruments,  whether  ancient  or  modern,  whenever,  from 
the  nature  of  the  case,  a  knowledge  of  such  customs  and 
usages  is  necessary  to  a  right  understanding  of  the  instru- 
ment. The  law  is  not  so  unreasonable  as  to  deny  to  the 
reader  of  any  instrument  the  same  light  which  the  writer 
enjoyed.""  The  principle  here  so  clearly  stated  applies,  as 
the  case  already  cited  shows,  to  statutes,  as  well  as  to  ordi- 
nary written  instruments ;  and  the  evidence  was  therefore 
admissible  to  explain  or  illustrate  the  meaning  of  this  par- 
ticular enactment. 

Mr.  Napier y  in  reply  : 
As  to  the  statute  of  Hen.  8,  all  that  was  to  be  done 
under  that  statute  was  as  registrar,  as  the  public  officer  of 
the  court.  The  argument  on  the  other  side  is  good  for 
nothing  without  introducing  into  the  last  statute  the  word 
"  exclusively,^ — thus,   "  exclusively  appertaining   to  the 

(t?)  3  Bing.  N.C.  SaO,  660.  v.  Brazennose  CoUege^  2  Clark  & 

(it)  Propos.  5,  exauip.  4,  p.  57.      F.  2l>5. 
See  albo   The  AUornqf-General 
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1851.        functions  of  a  proctor.'**    But  that  word  is  not  in  the  ito- 
SrspMirgoK   ^"^*  *"^  cannot  be  introduced  into  it  in  order  to  tawoar  a 
V.  particular  construction* 

HlOOIKSON. 

The  Lord  Chancellor  proposed  the  following  questions 
for  the  consideration  of  the  Judges : — 

**  In  an  action  at  law  brought  against  a  registrar  of  an 
Ecclesiastical  Court  in  Ireland,  to  recover  a  penalty  claimed 
by  the  declaration  to  have  been  forfeited  by  the  doing  of 
certain  acts  alleged  to  appertain  to  the  office,  function,  and 
practice  of  a  proctor,  would  it  be  competent  to  the 
defendant  to  give  evidence  that  for  several  years  it  had 
been  the  practice  of  the  registrars  of  different  ecdesiastiod 
courts  to  do  such  acts  as  those  referred  to  in  conunon  with 
proctors  ? 

*^  Would  such  a  declaration  be  sustained  by  proof  diit 
the  defendant  was  not  a  proctor,  and  that  be  had  prepared 
the  documents,  and  done  the  acts  necessary  for,  and  con- 
nected with,  the  obtaining  and  procuring  letters  testamen- 
tary and  probates  of  wills,  and  extracting  probates  of  wills, 
and  drawing  and  preparing  inventories  of  goods  of  deceased 
testators,  schedules  of  such  goods,  and  affidavits  of  verifi- 
cation, and  certificates  thereunto  annexed,  fiats  for  oom- 
mission  to  swear  executors,  renunciations  of  executors,  be. 
in  the  absence  of  any  evidence  that  the  acts  done  and  the 
instruments  or  documents  so  prepared  appertained  and 
belonged  to  the  office,  function,  and  practice  of  proctors?  ** 

Mr.  Baron  Parkcy    in   the  name  of  all    the   Judges, 
requested  time  to  answer  these  questions. 
1851.  The  following  opinions  were  afterwards  delivered  by  the 

^"^y  ^-       Judges. 

Mr.  Justice  Talfourd : 
My  answers  to  the  questions  proposed  by  your  Loid- 
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ships  to  her  Majesty^s  Judges  are,  to  the  first  question  in 
the  aiiirmative,  to  the  second  in  the  negative. 

The  answers  to  both  questions  seem  to  depend  on  the 
solution  of  this  inquiry,  whether  the  9th  section  of  54 
Geo.  8,  c.  68,  intituled  <^  An  Act  for  the  better  Regulation 
of  Ecclesiastical  Courts  in  Ireland^  and  for  the  more  easy 
Recovery  of  Church  Rates  and  Tithes,"*^  contains  a  legisla- 
tive declaration  that  acts  done  in  obtaining  probates  of 
wills,  letters  of  administration,  and  marriage  licenses  are, 
within  the  10th  section,  *^  Acts  appertaining  or  belonging 
to  the  ofBce,  function,  or  practice  of  a  proctor,^'  so  as  to 
subject  a  party  performing  one  of  such  acts  to  the  penalty 
of  50/.  imposed  by  the  latter  section,  although  not  pro- 
fessing to  do  those  acts  in  the  name  or  character  of  a  proo- 
tor,  and  independently  of  any  evidence  showing  that  those 
acts  are  in  themselves  of  a  proctorial  character.  If  the 
9th  section  of  the  statute  does  contain  such  legislative 
declaration,  then  evidence  to  show  that  such  acts  have  been 
usually  performed  by  registrars  is  inadmissible,  and  the 
declaration  is  supported  by  the  mere  proof  that  they  were 
done  by  the  defendant^  not  being  a  proctor  ;  if  it  contains 
no  such  declaration,  I  apprehend  the  converse  of  both  pro- 
positions follows. 

The  object  of  the  9th  section  is  to  prevent  proctors  from 
giving  the  sanction  of  their  names  to  the  practice  of  persons 
who  may  want  the  skill  and  experience  which  the  state  of 
a  proctor  presumes,  and  who  will  not  be  personally  amena- 
ble to  the  courts  of  which  proctors  are  officers.  The  object 
of  the  10th  section  is  to  protect  true  proctors  and  the  pub- 
lic from  the  exercise  of  proctorial  functions  by  persons  not 
entitled  as  proctors  to  perform  them.  [The  learned  Judge 
here  read  the  9th  and  10th  sections.] 

Now  it  is  obvious  that  these  sections  are  not  correlative ; 
that  the  penalty  incurred  by  strangers  under  the  last  is  not 
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V. 
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confined  to  cases  in  which  proctors  may  be  liable  to  punUi- 
ment  by  the  first.  They  are  independent  provisions  firamed 
to  meet  distinct  evils ;  the  first  is  directed  aj^nst  a  proctor 
selling  the  proctorial  character ;  the  second  is  directed,  not 
merely  against  persons  buying  it,  and  acting  in  the  names  of 
proctors,  but  against  persons  doing  proctorial  acts,  whether 
in  their  own  names  or  those  of  others.  Neither  do  I  see  any 
reasonable  intendment  that  the  Legislature  desired  to  enu- 
merate in  the  9th  section  cases  in  which  absolutely,  and 
without  reference  to  assumption,  the  10th  should  apply; 
for,  if  such  was  the  intendment,  the  enumeration  is  mani- 
festly imperfect,  as  there  are  many  cases  of  proctorial  actioii, 
at  least  as  much  dependent  on  skill  and  as  much  requiring 
supervision  as  those  mentioned,  which  are  left  unnoticed. 

In  the  absence  of  such  intendment,  it  seems  to  me  that 
the  question,  whether  any  particular  act  done  out  of  oooit, 
and  not  in  prosecution  of  a  suit,  is  necessarily  a  proctorial 
act,  is  left  open  to  evidence,  and  that  the  general  words  oJ 
the  10th  section  are  well  construed  by  applying  them  to  aD 
cases  so  proved,  and  to  other  acts  which  may  lawfully  be 
done  by  any  one,  but  which  if  done  by  a  party  under  the 
assumption  that  he  is  a  proctor,  do  then  so  appertain  to  the 
ofiice  he  assumes  as  to  subject  him  to  the  penalty  prescribed. 
I  think  the  very  enumeration  of  the  particular  acts  con- 
templated by  the  9th  section  after  the  words  ^<  which  shall 
appertain  to  the  ofiice  of  a  proctor^  tends  to  show  that 
those  acts  so  enumerated  do  not  necessarily,  like  the  suits, 
**  so  appertain  ;^  but  that,  being  acts  generally  performed 
by  proctors,  it  was  desired  to  prevent  proctors  from  dele- 
gating to  others  a  right  to  perform  them  in  their  names, 
although  without  such  assumption  others  might  lawfully 
perform  them ;  else  the  object  might  have  been  attained  by 
simply  employing  in  the  9th  section  the  words  of  the  10th, 
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<^  any  act,  matter,  or  thing  in  any  way  appertaining  to  the 
office,  function,  or  practice  of  a  proctor.*^ 

If  there  is  no  legislative  declaration  defining  particular 
acts  to  be  acts  appertaining  to  the  office  of  a  proctor,  it 
seems  to  follow,  that  whether  any  particular  act  does  so 
appertain,  is  matter  of  evidence ;  and  if  so,  proof  that  such 
act  has  been  for  some  years  performed  by  other  officers  or 
persons  is  admissible  on  the  part  of  the  defendant  on  that 
issue.  On  this  ground,  and  not  on  any  exception  in  favour 
of  registrars  as  distinguished  from  others,  I  think  the  first 
question  should  be  answered  in  the  affirmative. 

Considering,  for  the  reasons  already  ofiered,  that  there  is  no 
legislative  declaration  that  any  one  of  the  acts  enumerated 
in  the  second  question  is  necessarily  a  proctorial  act,  I 
think,  in  the  absence  of  evidence,  which  it  assumes,  it 
should  be  answered  in  the  negative. 


1861. 
Stspubnson 

V, 
HlOOINSOV. 

Mr.  Justice 
Talfourd. 


Mr.  Justice  WiUiams  : 

The  first  of  the  two  questions  put  to  the  Judges  by  your 
Lordships  in  this  case  I  answer  in  the  affirmative,  and  the 
second  in  the  negative. 

I  will  take  leave  to  give  my  reasons,  in  the  first  place, 
for  my  answer  to  the  second  question. 

The  point  involved  in  it  seems  to  be,  whether  a  registrar 
of  the  Ecclesiastical  Court,  by  preparing  the  documents,  or 
doing  the  acts,  necessary  for  and  connected  with  the 
obtaining  and  procuring  letters  testamentary,  and  extract- 
ing probates  of  wills,  and  the  other  things  mentioned  in  the 
second  question  of  your  Lordships,  does  any  act  which, 
per  «e,  independent  of  extrinsic  evidence,  is  demonstrated 
to  appertain  or  belong  to  the  office,  function,  or  practice  of 
a  proctor,  within  the  meaning  of  s.  10  of  the  statute  54 
Geo.  S,  c  68,  which  relates  to  Ireland. 
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It  appears  to  be  impossible  to  maintain  the  affirmative  of 
this  proposition,  unless  the  9th  section  of  the  statute 
amounts  to  a  declaration  by  the  Legislature  to  that  effect 
And  I  am  of  opinion  that  it  does  not. 

The  object  of  that  section  was  to  prohibit  a  proctor  from 
lending  himself,  or  his  name,  to  others,  not  being  proctor^ 
for  their  profit,  either  wholly  or  by  way  of  participatioii. 
And  the  Legislature  appears  to  have  regarded  it  as  vnask' 
chievous  that  a  proctor  should  so  conduct  himself,  not  only 
with  respect  to  his  proper  proctorial  office  and  function  in 
representing  parties  for  whom  he  appears  in  prosecuting  or 
defending  suits,  but  also  with  respect  to  his  practice  in 
obtaining,  as  proctor,  probates  of  wills,  letters  of  adminis- 
tration, and  marriage  licenses.  The  enactments  of  the 
section  are  framed  in  accordance  with  this  view ;  and  the 
remedy  would  certainly  have  been  incomplete  if  it  had 
stopped  short  of  this ;  for  example,  it  would  have  made  it 
penal  for  a  proctor  who  wished  to  retire  from  business  to 
let  out  his  name  for  hire  to  one  not  a  proctor,  for  the  pur- 
pose of  making  profits  by  prosecuting  or  defending  suits  in 
his  name,  but  it  would  not  have  made  it  penal  to  sell  so 
much  of  his  business  as  consisted  of  obtaining,  as  proctor, 
probates  and  letters  of  administration,  and  marriage  licenses, 
with  a  permission  to  use  his  name  as  proctor  in  carrying 
it  on. 

In  this  view  of  the  case,  the  9th  section  undoubtedly 
declares  the  fact,  that  the  obtaining,  as  proctor,  of  probates 
and  letters  of  administration,  and  marriage  licenses,  belongs 
to  the  practice  of  a  proctor.  But  it  is  quite  condstmt  with 
this  &ct  that  at  the  time  of  the  passing  of  the  statute  it  was, 
and  had  long  been,  the  established  and  lawful  usage  of  the 
Ecclesiastical  Court,  fully  recognised  by  the  Judge,  and 
acquiesced  in  by  the  proctors  (and  in  accordance  with  the 
practice  as  disclosed  to  be  already  in  existence,  partially,  if 
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not  wholly,  by  the  statute  21  st  Hen.  8,  c.  6),  that  in  cases        1851. 

where  the  applicant  for  probate,  or  letters  of  administra-  sx^phkhsoh 

tion,  or  a  marriage  license,  could  not  or  did  not  choose  to 

employ  a  proctor,  the  registrar  himself  might  prepare  the 

requisite  documents,  and  take  the  requisite  steps,  and  make 

charges  for  his  trouble  in  so  doing.     If  such  a  usage  could 

be  shown  to  have  existed  concurrently  with  the  proctorial 

privilege  that  a  proctor  might  act  in  the  same  way,  in  case 

the  applicant  should  choose  to  employ  one,  although  a 

proctor,  so  employed,  would  be  doing  an  act  belonging  to 

his  practice  as  a  proctor,  yet,  as  it  seems  to  me,  a  registrar 

so  acting  would  be  doing  an  act  belonging  to  his  office  of 

registrar,  and  consequently  he  would  not  be  doing  an  act 

in  any  way  appertaining  or  belonging  to  the  office,  function, 

or  practice  of  a  proctor. 

For  these  reasons  I  am  of  opinion  that  the  9th  section 
does  not  amount  to  a  declaration  by  the  Legislature  that, 
in  all  cases,  and  under  all  circumstances,  a  registrar  who 
has  prepared  the  documents  and  performed  the  acts  de- 
scribed in  the  second  question  of  your  Lordships  has  done 
an  act  appertaining  or  belonging  to  the  office  or  function  or 
practice  of  a  proctor. 

The  views  which  have  induced  me  thus  to  answer  the 
secopd  question  of  your  Lordships  in  the  negative  lead  me 
also  to  answer  the  first  question  in  the  affirmative.  For  I 
think  it  would  be  competent  to  the  defendant  in  the  sup- 
posed action  to  give  the  evidence  suggested  by  that  ques- 
tion, for  the  purpose  of  repelling  the  allegation  in  the 
declaration,  that  the  acts  described  appertained  to  the  office, 
function,  or  practice  of  a  proctor. 


Mr.  Justice  Erie  : 
Both  the  questions  appear  to  me  to  depend  on  the  same 
point,  and  the  effect  of  the  facts  raising  the  point  is,  that 
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the  defendant  as  registrar  did  for  gain  the  acts  requisite  for 
obtaining  probate. 

The  point  is,  whether  from  these  facts  it  fdlows  in  kw 
that  he  did  an  act  appertaining  to  the  function,  office,  or 
practice  of  a  proctor. 

The  plaintiff  maintains  the  affirmative,  on  the  groond 
that  the  9th  section  has  made  the  acts  requisite  far  obtain- 
ing the  probate  not  only  to  appertain  to  the  practice  of  t 
proctor,  but  also  to  be  his  right,  exclusive  of  all  otbo^ 

But  I  am  of  opinion  that  the  9th  section  does  not  admit 
of  the  construction  so  contended  for.  The  intention  of  the 
9th  and  10th  sections  appears  to  me  to  have  been,  to  pro* 
hibit  the  fictitious  performance  of  the  part  of  a  proctor,aiMl 
to  require  that  the  person  professing  to  be  a  proctor  should 
be  really  so  when  he  acts  for  gain. 

By  the  9th  section  a  proctor  is  prohibited  from  po^ 
mitting  his  name  to  be  used  by  another  in  all  matters  of 
contentious  jurisdiction,  and  in  three  matters  of  voluntaiy 
jurisdiction. 

By  the  10th  section  persons  not  proctors  are  prohibited 
from  acting  as  proctors,  either  in  their  own  names  or  in  the 
names  of  proctors,  and  this  whether  the  proctors  whoK 
names  are  used  have  permitted  such  use  or  not ;  and  it 
extends  not  only  to  the  matters  mentioned  in  the  9th  8e^ 
tion,  but  also  to  all  other  matters  appertaining  totheoffioe» 
function,  or  practice  of  a  proctor. 

According  to  the  plaintiff,  these  two  sections  were  in- 
tended, not  only  to  take  away  from  registrars  matters  which 
upon  the  evidence  were  their  right,  and  a  profit  of  their 
office  at  the  time,  and  probably  had  been  so  for  soine 
centuries  (regard  being  had  to  the  21  lien.  8,  c.  5,  limitiog 
the  fees  which  they  are  to  receive  for  doing  them),  but  abo 
to  grant  a  monopoly  over  those  matters  to  proctors.  And 
although  such  intention  is  not  expressed  directly  by  the 
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words  of  the  enactment,  nothing  being  said  of  forfeiture         1851. 

or  compensation,  or  grant,  or  alteration  of  any  existing    s^i^^^goN 

right,  yet  it  is  supposed  to  be  a  necessary  inference,  from 

the  two  sections  being  correlative  in  this  respect,  that  the 

9th  section  is  directed  against  the  proctor  permitting  his 

name  to  be  used  in  obtaining  probate,  and  that  the  10th 

section  is  against  the  person,  so  permitted,  so  acting. 

But  even  if  this  effect  be  given  to  the  two  sections,  and 
if  they  are  so  correlative,  and«a  person  using  the  name  of  a 
proctor  by  his  permission  in  obtaining  probate  be  liable  to 
the  penalty  in  the  10th  section,  and  acts  done  in  obtaining 
probate,  if  done  in  the  character  of  proctor,  are  matters 
appertaining  to  the  practice  of  a  proctor,  yet  it  does  not 
follow  that  the  same  acts  when  done  by  a  person  having 
right  to  do  them  in  his  own  name,  and  without  reference  to 
any  proctorial  capacity,  should  be  acts  appertaining  to  the 
practice  of  a  proctor  prohibited  by  the  10th  section. 
Though  the  copying  of  the  will  for  the  purpose  of  obtain- 
ing probate  is  prohibited,  if  the  writer,  in  so  copying,  pro- 
fesses to  act  as  a  proctor,  yet  the  same  act  of  copying  by  a 
law-stationer  upon  the  hire  of  the  executor,  for  the  same 
purpose,  may  not  be  prohibited ;  and  though  the  preparing 
of  an  inventory,  if  done  by  him  as  proctor,  is  prohibited, 
still  the  same  preparing  of  an  inventory  by  an  appraiser,  on 
the  same  hiring  and  for  the  same  purpose,  may  be  lawful. 
I  cannot  suppose  that  the  Legislature  would  prohibit  an 
executor  from  obtaining  a  copy  of  the  will  and  an  inventory 
unless  he  first  retained  a  proctor.  And  if  a  writer  or  an 
appraiser  would  not  be  liable  to  a  penalty  in  the  cases 
above  supposed,  neither  is  the  registrar  liable  in  the  case 
before  us ;  for  at  the  time  pf  the  passing  of  the  statute,  part 
of  the  acts  requisite  for  obtaining  probate  appertained  to 
the  practice  of  a  proctor,  and  the  same  part  also  at  the 
same  time  appertained  to  the  practice  of  a  registrar,  both 
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having  a  concurrent  right  to  do  the  acts,  and  either  doi] 
them  according  as  the  suitor  chose.  The  registrar, 
registrar,  might  do  the  acts,  or  the  proctor  as  proctor ;  ai 
they  would  appertain  to  the  practice  of  a  proctor  if  tl 
person  doing  them  professed  to  do  them  as  proctor.  Tl 
statute  in  words  applies  to  proctors,  regulating  them  ai 
protecting  them,  and  both  sections  may  have  full  opotUioi 
whether  registrars  continue  their  practice  or  cease  tberefrao 
Indeed  the  notion  that  the  10th  section  includes  r^stnu 
because  it  correlates  to  the  9th,  seems  far  from  a  logio 
inference,  seeing  that  the  lending  of  a  proctor^s  name,  pn 
hibited  by  section  9,  makes  it  probable  that  the  oorreladf 
borrowing  of  such  name  would  be  also  prohibited,  but  doc 
not  at  all  make  it  probable  that  a  person  should  be  pre 
hibited  from  acting  who  neither  lends  nor  borrows  an; 
name,  and  neither  has  nor  professes  to  have  any  proctorii 
relation. 

If  it  was  conceded  that  the  words  are  capable  of  indudinj 
registrars,  there  are  reasons  for  supporing  that  they  wer 
not  intended  to  be  included;  for  if  the  Liegislature  intenda 
to  change  the  general  practice  of  all  registrars  throughou 
England  and  Ireland  (there  being  an  English  statute  also) 
and  to  turn  what  had  been  theretofore  acts  of  duty  intc 
offences  subject  to  penalties,  justice  required  that  the  r^is 
trars  should  have  notice  by  name,  and  that  a  day  should 
be  fixed  for  the  change,  and  that  so  penal  a  law  should  al 
least  be  expressed  so  as  to  be  commonly  understood,  and 
that  the  proctorial  acts  to  which  the  law  was  to  ajqfily 
should  be  defined. 

But  the  contrary  of  this  is  the  case ;  the  registrars  are 
not  named ;  no  time  is  fixed ;  the  change  was  made,  if  at 
all,  at  the  time  when  the  statute  came  into  operation,  and 
the  penalties  then  began  to  attach  in  respect  of  acts  whidi 
the  moment  before  were  duties,  and  which  at  that  moroenl 
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may  have  been  in  the  course  of  completion.     So  far  from 
the  law  being  clearly  expressed,  it  is  so  worded  that  it  was 
not  perceived  at  all  at  the  time  of  the  enactment,  nor  for 
thirty  years  after,  although  it  would  have  affected  numerous 
and  important  interests  if  it  existed ;  and  now,  after  full 
discussion,  the  majority  of  the  Judges  of  the  land  to  which 
the  Irish  statute  applies  cannot  find  it,  though  they  are 
men  remarkable  for  learning,  vigour,  and  acuteness ;  and  so 
far  are  the  acts  from  being  clearly  defined  to  which  the 
penalties  are  attached,  that  those  who  now  concur  in  award- 
ing the  penalties  against  the  defendant  are  not  agreed  as  to 
the  acts  to  which  the  statute  extends,  and  cannot  point  out 
the  line  between  duty  and  delinquency ;  for  the  declaration 
charges  some  acts  to  be  proctorial  which  are  admitted  to  be 
curial,  as  the  issuing  of  the  commission ;  other  acts,  sup- 
posed to  be  proctorial,  are  so  combined  with  what  is  curial, 
that  the  registrar  must  take  part  in  them ;  thus  the  afiidavit 
is  said  to  be  proctorial,  but  as  it  is  to  be  annexed  to  the 
commission,  which  is  curial,  the  registrar  must  annex  it, 
and  be  responsible  for  it ;  and  thus  the  copying  of  the  will 
is  said  to  be  proctorial,  but  as  it  is  in  the  certificate  of  pro- 
bate, which  is  curial,  the  registrar  must  be  responsible  for 
the  copy  contained  therein  ;  and  thus  the  inventory  is  said 
to  be  proctorial,  but  it  is  in  substance   prepared  by  an 
appraiser  employed  by  the  executor,  and  he  would  be  as 
much  liable  to  a  penalty  for  preparing  the  substance  as  the 
registrar   for  furnishing  the  form.     These  considerations 
appear  to  me  strong  against  the  plaintifTs  construction  of 
the  statute,  and  in  favour  of  a  construction  whereby  the 
rights  and  duties  of  proctors  would  be  protected  and  regu* 
lated,  and  other  rights  and  duties  would  remain  as  they 
had  before  existed. 

The  argument  of  intention  in  the  Legislature  from  ex- 
pediency appears  to  me  to  be  also  adverse  to  the  plaintiff. 
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1851.  It  is  said  that  the  registrar  in  doing  the  matters  in  questii 
Stephenbov    *^^®  inconsistently  with  his  duty  as  taxing  officer ;  for  if  1 

makes  overcharges  the  suiter  would  have  no  redress  fro 
his  taxation  of  his  own  bill,  and  it  is  supposed  that  the 
matters  were  taken  from  the  registrar,  and  given  to  tl 
proctor,  to  save  the  suitor  from  the  risk  of  overcharg 
But  if  a  proctor  is  necessarily  required  in  all  cases,  tl 
suitors,  as  a  body,  would  always  pay  more  than  at  presen 
and  the  effect  of  the  supposed  enactment  would  be*l 
establish  an  increased  payment  on  all  occasions,  for  the  sal 
of  saving  the  risk  of  an  increased  payment  on  some  oco 
sions.  Besides,  unless  the  registrar  is  dishonest,  tbei 
could  be  no  increased  charge,  and  if  he  is  dishonest  i 
charging,  he  might  be  the  same  in  taxing,  and  so  give  n 
relief.  Also,  if  he  was  dishonest,  and  did  overcharge,  tl 
suitor  is  not  now  without  remedy,  as  he  might  bring  tl 
registrar  before  a  jury,  for  extortion,  and  before  the  Judg 
of  his  court,  for  misconduct. 

The  law  is  best  administered  if  a  suitor,  at  least  in  a 
uncontested  matter,  can  attend  to  his  own  interests,  and  hi 
advantage  would  be  sacrificed  if  an  additional  necessity  fc 
a  legal  adviser  was  created. 

For  these  reasons,  I  am  of  opinion  that  the  plaintiff  ha 
failed  to  make  out  the  construction  of  the  statute  necessar 
to  support  his  case ;  and  that  although  the  defendant  di 
the  acts  proved  against  him,  it  does  not  therefore  follow, b 
law,  that  he  did  matters  appertaining  to  the  practice  of  ; 
proctor  within  the  10th  section ;  consequently  the  answe 
as  to  the  first  question  is  in  the  affirmative,  and  as  to  tb 
second  question  in  the  negative. 


Mr.  Justice  Wightman : 
As  the  answer  which  1  propose  to  give  to  the  first  of  tt 
questions  put  by  your  Lordships  depends    mainly  upo 
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points  which  have  determined  my  answer  to  the  second^ 
it  will  be  more  convenient  that  I  should  state  my  answer 
to  the  second  of  those  questions  first. 

The  second  question  is,  whether  such  a  declaration  as 
that  in  the  case  of  Stephenson  v.  Higginsan  would  be 
supported  by  proof  of  such  matters  as  are  stated  in  that 
question. 

The  declaration  is  founded  upon  the  10th  section  of  the 
54  Geo,  3,  c.  68,  by  which  it  is  illegal  for  any  person  who 
is  not  a  proctor  to  do  anything  in  any  way  belonging  to 
the  office,  function,  or  practice  of  a  proctor,  for  fee  or 
reward.  Proof  that  the  defendant,  not  being  a  proctor, 
prepared  the  document  and  did  the  acts  necessary  for  and 
connected  with  the  obtaining  and  procuring  letters  testa- 
mentary and  probates  of  wills,  and  extracting  probates  of 
wills,  and  drawing  and  preparing  inventories  of  goods  of 
deceased  testators,  schedules  of  such  goods,  and  affidavits  of 
verification,  and  certificates  thereto  annexed,  fiats  for  com- 
missions to  swear  executors,  and  renunciations  of  executors, 
would,  if  the  defendant  prepared  the  documents  and  did 
the  acts  for  fee  or  reward,  sustain  the  declaration,  if  the 
preparation  of  those  documents  and  the  doing  those  acts 
necessarily  and  as  a  matter  of  legal  inference  appertained  or 
belonged  in  any  way  to  the  office,  function,  or  practice  of  a 
proctor,  though  no  evidence  to  that  effect  was  given. 

Is  it  then  an  inference  of  law  requiring  no  proof  that  the 
preparation  of  such  documents  and  the  doing  such  acts 
appertain  and  belong  to  the  office,  function,  or  practice  of 
a  proctor  ? 

In  considering  this  question,  it  is  necessary  to  refer  to  the 
immediately  preceding  section  of  the  Act  of  Parliament. 
By  that  section,  the  ninth,  it  is  enacted — [the  learned 
Judge  read  it]. 

Reading  the  two  sections  in  connection  with  each  other. 


1851. 
Stbphbnson 
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1851.  it  seems  clear  to  me  that  obtaining  probates  of  willt  or 

S  b^hTn  ok  "^^^^^  ^^  administration  is  doing  a  thing  appertaining  and 

V.  belonging  to  the  office,  function,  or  practice  of  a  proctor 

HiooiNsoN.  ^^jjj^  ^j^g  meaning  of  the  Act  of  Parliament,  and  that  it 

Mr.  Justice  was  the  intenticm  of  the  Legislature,  by  the  9th  aectioD, 
'  to  prevent  proctors  lending  their  names  to  unqualified  per- 
sons, or  acting  themselves  for  the  benefit  of  such  penonsy 
in  the  matters  of  business  specified  in  that  section,  and  hj 
the  10th,  to  prevent  unqualified  persons  acting  proptio 
jure  in  matters  appertaining  and  belonging  in  any  wag  to 
the  office,  function,  or  practice  of  a  proctor,  including,  as  it 
must,  to  avoid  inconsistency,  the  matters  particularly  ex- 
pressed  in  the  9th  section,  which  proctors  are  prc^ibitcd 
doing,  as  such,  for  the  benefit  of  unqualified  persons. 

A  different  construction  would  enable  the  registrars  or  any 
other  persons  not  proctors  not  only  to  do  all  the  acta  stated 
in  the  second  question  of  your  Lordships  in  their  own  names, 
for  fee  and  reward,  but  to  allow  their  names  to  be  used  for 
the  profit  of  unqualified  persons,  which  the  Legislature  can 
hardly  have  intended.  By  the  9th  section  of  the  Act  the 
obtaining  probates  of  wills  is  mentioned  as  a  description  of 
business  which  might  be  done  by  a  proctor  as  such,  and 
for  a  profit,  but  he  is  prohibited  from  allowing  unqualified 
persons  to  do  the  same  acts  in  his  name  for  a  profit,  or  to 
do  them  himself  for  the  profit  of  unqualified  persons;  and 
taking  the  9th  and  10th  sections  together,  it  appears  to 
me,  that  by  the  10th  section  all  persons  not  proctors  are 
prohibited,  under  a  penalty,  from  transacting  any  of  the 
business  specified  in  the  9th  section  for  fee  or  reward, 
such  business  by  the  statute  itself  appearing  to  appertain 
and  belong  to  the  office,  function,  and  practice  of  a  proctor. 
And  I  therefore  answer  the  second  of  your  Lordships* 
questions  in  the  affirmative,  the  acts  specified  being  done  in 
obtaining  probates  or  letters  of  administration. 
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The  reason  upon  which  I  have  answered  the  second  ques- 
tion in  the  affirmative  being  that  the  acts  stated  in  the 
declaration  to  have  been  done  by  the  defendant  do  apper- 
tain to  the  office,  function,  or  practice  of  a  proctor  by  the 
terms  of  the  Act  of  Parliament,  it  follows  as  a  consequence 
that  my  answer  to  the  first  of  the  questions  proposed  by  your 
Lorddiips  is  in  the  negative,  and  that  evidence  of  practice 
or  custom  would  be  inadmissible  to  show  that  such  acts  do 
not  appertain  to  the  office,  function,  or  practice  of  a  proctor. 

If  it  was  a  mere  question  of  fact  to  be  determined  by  a 
jury,  such  evidence  would  no  doubt  be  admissible ;  but  as 
it  appears  to  me  that  the  matter  is  one  of  judicial  cogni- 
zance, turning  upon  the  construction  of  the  terms  of  the 
Act  of  Parliament,  the  evidence  ought  not  to  have  been 
received. 


1861. 
Stephenson 

9. 
HlOaiN80N. 

Mr.  Justice 
Wightmau. 


The  Lord  Chancellor : 
My  Lords,  one  of  the  learned  Judges,  present  at  the 
hearing  of  this  case,  is  unable  to  be  present  to-day.  He 
has,  however,  considered  the  case,  and  has  committed  his 
opinion  to  writing,  and  one  of  the  learned  Judges  now 
present,  Mr.  Baron  Alderaony  is  prepared  to  read  it.  I 
would  therefore  propose  that  that  opinion  should  be  read 
by  that  learned  Judge.  It  has  been  done  before.  It  must 
not,  however,  be  considered  by  any  means  as  a  matter  of 
course.  I  see  no  objection  to  its  being  done  on  the  present 
occasion,  and  therefore  I  move  your  Lordships  that  the 
judgment  of  Mr.  Justice  Coleridge  be  read  by  Mr.  Baron 
Alderson. 


Lord  Brougham  : 
My  Lords,  I  have  no  doubt  whatever  as  to  the  proper 
course  to  take,  with  the  qualification  expressed  by  my  noble 
and  learned  friend,  that  it  is  not  to  be  considered  quite  as  a 


HioaiHioir, 
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1851.  matter  of  ooune.  But  no  miMhief  can  uiae  from  allowii 
STB^utBOK  **""  ***  '**  done.  In  the  first  place,  if  we  had  not  tl 
benefit  of  the  learned  Judge's  opinion  in  this  fonoi  we  migl 
hare  it  in  another  form,  which  has  happened  more  tbi 
once  here»  particularly  in  a  very  well-known  case, — tl 
Sethnal  Green  case,  in  which  there  was  great  differaK 
of  opinion  in  the  Exchequer  Chamber,  and  in  whic:h  cai 
we  had  the  benefit  of  having  the  manuscript  judgmeatK 
those  learned  persons,  which  were  not  used  in  moving  th 
judgment  t^  your  Lordships  («).  But,  independently  ( 
former  cases,  to  which  my  noble  and  learned  fiiend  hi 
referred,  in  which  the  same  thing  has  been  done  predad 
as  is  proposed  to  be  done  now,  there  is  no  difTerenoe  < 
principle,  when  you  come  to  consider  it,  between  th 
course  now  about  to  be  taken  and  that  which  is  take 
every  day,  namely,  that  of  one  of  the  learned  Judges  i 
the  absence  of  all  his  brethren  reading  th^  opinions.  1 
that  case  it  comes  to  your  Lordships,  not  as  the  opinion  c 
that  learned  Judge  who  reads  it,  but  as  the  opinion  of  ai 
bis  absent  brethren.  So  that  really  in  principle  there  is  n 
difference.  Though  I  agree  with  my  noble  and  leame 
friend,  that  it  ought  not  to  be  taken  as  a  matt^  of  course. 
The  motion  was  agreed  to. 

Mr.  Baron  Aider  son : 

My  Lords,  I  have  to  read  to  your  Lordships  the  opjnia 
of  my  brother  Coleridge. 

"  It  appears  to  me  that  the  answers  to  your  Lordship 
questions  depend  in  great  measure  upon  the  propw  con 
struction  to  be  given  to  the  9th  and  10th  sections  o 
54  Geo.  3,  c.  68  i  and  that  it  will  be  more  convenient  I 
determine  that  construction  in  the  first  instance.  Tb 
questions  indeed  arise  expressly  on  the  10th  section  ;  bu 
{*)  See  post,  p.  6»7. 
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the  two  seem  to  me  id  a  great  degree,  if  not  entirely,  eor« 
relative  to  each  other ;  and  in  order  to  settle  the  meaning 
of  the  latter,  the  better  course  is  to  ascertain  that  of  the 
former.  This  makes  it  an  offence  punishable  by  striking 
off  the  roll  or  suspension,  for  any  proctor,  among  other 
things,  *  to  act  as  such,  or  permit  his  name  to  be  used  in 
any  manner  in  any  suit  the  prosecution  or  defence  of  which 
shall  pertain  to  the  office  of  a  proctor,  or  in  obtaining  pro- 
bates of  wills,  letters  of  administration,  or  marriage  licenses, 
on  account  or  for  the  profit  of  any  person  not  entitled  to  act 
as  a  proctor.^  The  words  *  to  act  as  such,  or  permit  his 
name  to  be  used,^  clearly  override  and  govern  all  that  fol- 
lows. The  proctor  may  neither  act  as  such  himself,  or  per- 
mit another  to  use  his  name  in  acting,  in  any  suit  in  which 
it  is  the  duty  of  a  proctor  to  prosecute  or  defend,  or  in 
obtaining  probates,  &c.  for  the  profit  of  any  one  not  entitled 
to  act  as  proctor.  There  are  no  words  of  exception ;  he 
may  no  more  act  for  the  benefit  of  a  registrar,  or  allow  a 
registrar  to  use  his  name,  than  any  other  person ;  nor  is 
any  distinction  pointed  out  between  things  which  a  proctor 
only  can  do  and  things  which  he  may  do  but  others  also 
have  concurrent  right  to  do.  As  to  the  suit,  it  is  enough 
to  bring  a  case  within  the  statute  if  it  be  one  the  prosecu- 
tion or  defence  of  which  pertains  to  his  office;  and  as  to  the 
residue,  the  specific  acts  are  mentioned.  Whoever  might  do 
them  before  (if  any  one  could),  it  is  thenceforward  penal  for 
the  proctor  to  do  them,  or  to  allow  any  one  to  do  them  in 
his  name,  for  the  benefit  of  one  not  entitled  to  be  a  proctor. 
Certain  specified  savings  follow ;  but  these  do  not  affect  the 
present  case,  except  in  so  far  as  the  expression  of  them  may 
seem  more  pointedly  to  exclude  all  other  savings  or  excep- 
tions ;  so  general  is  the  provision  as  to  proctors ;  and  it  is 
clear  that  it  would  not  be  a  defence  to  a  proctor  charged 
under  this  section  to  show  that  the  person  for  whom  he 
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1851.         had  acted  or  whom  he  had  suffered  to  use  his  name  was 

'^The  10th  sectioD  then  takes  up  the  case  ai  the  oCb 
party  to  the  practices  which  the  statute  was  passed  to  pn 
▼ent ; — ^the  case,  namely,  of  those  who,  not  behi^  p^rodat. 
shall  act  as  such,  whether  in  their  own  names  or  io  the  nan 
of  any  other  person,  in  consideratioa  of  gain,  or  with 
view  to  parddpate  in  the  profit.  Here,  too,  the  words  m 
very  general ;  no  exception  is  made  of  registrars  or  ao 
other  class ;  nor,  in  describing  the  acts  forbidden,  is  an 
distinction  made  between  acts  exclusively  proctorial  and  ao 
which  registrars  may  have  a  concurrent  right  to  dou  If  the 
^  in  any  way  appertain  or  belong  to  the  office,  function,  a 
practice  of  a  proctor,*  it  is  forbidden  to  every  one,  withou 
exception,  who  is  not  *  admitted  and  enrolled  '  as  a  procta 
to  do  them  in  consideration  of  gain,  or  with  a  view  to  parti 
dpate  in  the  benefit  to  be  derived  from  the  office,  function 
or  practice  of  a  proctor.  Here,  again,  if  the  act  done  ws 
shown  to  be  within  the  provisions  of  the  section,  it  wou^ 
be  no  defence  for  the  party  to  show  that  he  was  a  registru 
or  that  he  had  been  accustomed  to  do  them  before  the  lai 
was  made. 

^^  The  only  question  then  seems  to  me  to  be,  what  ad 
within  the  meaning  of  the  statute  ^  appertain  or  belong  t 
the  office,  function,  or  practice  of  a  proctor.'  And  I  thiol 
that  the  Legislature  has  itself  declared  that  at  least  aU  sud 
acts  fall  within  that  category  as  are  mentioned  in  the  9tl 
section.  Unless  we  hold  this,  the  registrar  may  still  d^ 
this  in  his  own  name  for  profit  which  the  proctor  i 
restrained  from  doing  for  him  in  his  name,  or  allowing  hin 
to  use  his  name  in  the  doing  of.  And  what  is  still  stronger 
the  registrar  may  do  in  the  name  of  the  proctor  what  tb 
proctor  will  be  struck  off  the  rolls  if  he  allow  him  to  use  hi 
name  in  the  doing  of ;  for  the  prohibition  of  the  10th  sec 
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tion  extends  to  the  doing  in  the  name  of  any  other  person 
as  well  as  in  his  own.  If  the  registrar  is  not  prevented 
from  the  latter,  how  can  he  be  from  the  former ;  and  if  be 
is  not  prevented  from  the  former,  why  may  he  not,  with  a 
proctor's  leave,  use  his  name,  which  yet,  if  he  does,  as  to 
any  act  specified  in  section  9«  the  proctor  admittedly  will 
be  brought  within  the  penalty  of  that  section  ? 

*^  But  the  words  of  the  10th  section  as  to  the  acts  for- 
bidden are  not  so  specific  as  those  of  the  9th.  The  9th  section 
speaks  of  ^  suits  the  prosecution  or  defence  of  which  shall 
appertain  to  the  office  of  a  proctor,  and  the  obtaining  {m>- 
bates  of  wills,  letters  of  administration,  or  marriage  licenses.^ 
The  10th  speaks  of  *  any  act,  matter,  or  thing  whatsoever 
in  any  way  appertaining  or  belonging  to  the  office,  funo 
tion,  or  practice  of  a  proctor.^  These  words  may  certainly 
include  more  than  the  former ;  and  wherever  the  question 
arose  with  regard  to  any  act  done  not  within  the  9th  section, 
other  modes  of  interpretation  must  be  had  recourse  to  than 
that  already  relied  on. 

^^  I  come  now  to  the  answers  which  I  think  ought  to  be 
given  to  your  Lordships'*  specific  questions.  And  as  to  the 
first,  if  the  declaration  only  alleged  acts  which  fell  within 
the  provisions  of  the  9th  section,  the  defendant  could  not, 
in  my  opinion,  be  allowed  to  give  the  evidence  stated  in 
that  question ;  it  would  be  simply  irrelevant,  in  the  case  of 
a  statute  so  recently  passed,  to  show  that  registrars  had 
been  used  to  do  such  acts  for  any  number  of  years  before  or 
since  it  passed,  as  those  which  it  was  clear  the  statute  pro- 
hibited. But  I  am  not  prepared  to  say,  looking  at  the  very 
general  language  of  the  question,  that  in  no  case  might  such 
evidence  be  receivable.  The  declaration  might  charge  acts 
not  expressly  within  the  language  of  the  9th  section,  and 
allege  them  to  be  acts  which  appertained  to  the  office  or 
functions  or  practice  of  a  proctor ;  and  in  order  to  meet  this 


1861. 
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1851.        allegation,  which  would  be  amply  one  of  fact,  it  mi^t  1 
STBPHBifsoK  ''**^^™1  ^®  show  that  r^strars  always  did   those  acti 
V.  whence  it  might  be  argued  that  they  pertained  to  the  offi< 

or  functions  or  practice  of  a  registrar,  and  therefore  did  » 
Mr.  Jofiiee  appertain  to  those  of  a  proctor.  Of  course,  I  say  nothings 
the  weight  of  such  evidence,  but  speak  only  of  its  admisi 
bility.  I  answer,  therefore,  the  first  question  in  the  neg 
tive,  with  the  qualifications  I  have  just  stated. 

^  The  second  question  I  answer  in  theaflBrmative.  Son 
of  the  acts  which  it  supposes  the  defendant  to  have  dot 
are  clearly  within  the  language  of  the  9th  section  ;  and 
would  not  be  necessary,  in  order  to  sustain  the  oount,  thi 
all  should  be.  If  it  was  shown  that  the  defendant  was  ni 
a  proctor,  and  had  done  any  act  necessary  for  obtaining 
probate  or  letters  of  administration,  no  pardi  evident 
beyond  this  would  be  necessary,  in  my  opinion,  to  Ao 
that  he  had  done  an  act  which  belonged  to  the  oflioe,  fun 
tions,  and  practice  of  a  proctor.  I  should  say  the  same  < 
drawing  inventories,  schedules,  affidavits  of  verificatioi 
and  certificates  thereto  annexed,  and  fiats  for  commissione 
to  swear  executors.  I  am  not  sure  that  I  understand  wb 
is  meant  by  extracting  probates,  and  therefore  I  doul 
whether  parol  evidence  might  not  be  necessary  as  to  these. 

Mr.  Justice  Maule : 

Both  questions  in  this  case  turn  on  the  construction  < 
the  9th  and  10th  sections  of  54  Geo.  8,  c.  68,  of  whidi 
may  be  remarked  in  general,  that  they  do  not  purpcMt  I 
deal  with  or  regulate  the  office  of  registrar,  or  to  make  an 
mention  of  those  officers. 

Section  9  applies  to  proctors  deceiving  the  Court  h 
practising  for  others,  or  lending  their  names  to  others  i 
proceedings  in  court,  contentious  or  not.  If  they  do  so,  tl 
Court  may  punish. 
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Section  10  applies  to  persons,  not  proctors,  doing  any^- 
thing  in  any  way  appertaining  to  the  practice,  &c.  of  a 
proctor,  in  their  own  name  or  in  the  name  of  any  other  per- 
son. This  has  a  more  extended  application  than  section  9) 
and  is,  I  think,  intended  to  prevent  persons  not  proctors 
deceiving  their  employers,  by  making  them  believe  that 
the  business  they  pay  for  has  been  done  by  a  proctor,  whose 
name  is  used,  but  who  did  not  do  the  business,  or  that  the 
person  who  did  it  was  a  proctor  when  he  really  was  not. 
For  doing  so,  the  offender  is  to  forfeit  50/.,  to  be  recovered 
by  action.  This  section  applies  to  all  business  in  any  way 
appertaining  to  the  practice  of  a  proctor ;  section  9  only  to 
business  done  in  court.  So  that  I  conceive  that  the  penal- 
ties in  section  10  would  be  incurred,  not  only  by  a  person 
not  a  proctor  who  borrowed  the  name  of  a  proctor,  who  lent 
it  in  violation  of  section  9,  but  by  one  assuming  that  cha- 
racter, and  doing  anything  relating  to  what  proctors  are 
commonly  employed  about,  such  as  advising  in  matters  of 
law  or  practice  ecclesiastical,  or  preparing  documents  such 
as  proctors  commonly  prepare,  though  the  same  acts  might 
lawfully  be  done  by  a  person  who  is  not  a  proctor,  provided 
he  did  not  assume  that  character  or  act  in  the  name  of  one. 
It  might  be  said,  if  he  could  act  without  being  a  proctor, 
why  should  he  assume  the  character ;  and  what  harm  is 
there  in  assuming  it  if  he  does  no  more  than  he  lawfully 
might  ?  But  it  is  evident  that  a  mischievous  deception  is 
practised  on  a  person  who  is  made  to  believe  that  he  is 
paying  for  the  skill  and  experience  which  a  proctor  must  be 
presumed  to  possess,  when  in  fact  his  business  has  been 
done  by  a  person  not  having  that  qualification.  Where 
the  act  is  one  which,  though  ordinarily  done  by  a  proctor 
in  the  course  of  his  practice,  is  yet  one  which  may  lawfully 
be  done  by  a  person  who  is  not  a  proctor,  such  as  preparing 
an  instrument  or  doing  other  things  out  of  court,  if  the 
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person  doing  it  represent  that  he  is  a  proctor,  ch*  that  the 
business  is  done  by  a  proctor,  he  is  within  this  section  doii^ 
an  act  pertaining  to  the  practice  of  a  proctor,  though  if  he 
did  not  pretend  that  the  work  was  done  by  a  proctor  he 
would  be  guilty  of  no  offence.  It  appears  to  me  that  with 
regard  to  things  usually  but  not  necessarily  done  by  proc* 
tors,  when  the  person  doing  them  holds  himself  out  ai  a 
proctor,  or  represents  that  they  were  done  by  a  proctor,  be 
is  doing  things  appertaining  to  the  practice  of  a  proctor; 
but  where  he  does  not  so  hold  himsdf  out,  or  make  suck 
representation,  the  things  done  do  not  appertain  to  theprM- 
tice,  &C.  of  a  proctor,  and  no  offence  is  committed  withm 
section  10. 

The  section  is  not  generally  for  pretending  to  be  a  prae- 
tor, and  deceiving  by  such  pretences,  and  therefore  could 
not  apply  to  persons  pretending  to  be  proctors^  and  by  such 
pretence  obtaining  credit  or  advantage  of  any  kind,  bat 
doing  nothing  which  proctors  usually  do  in  the  course  of 
their  professional  business ;  the  object  of  the  two  sectioDi 
being  to  prevent  the  Court  or  the  public  from  being  deoeiTed 
by  having  proctoFs  business  pretended  to  be  done  by  p^)^ 
tors,  but  really  done  by  others.  When  neither  the  Court 
nor  the  public  is  so  deceived,  I  think  the  sections  do  not 
apply. 

It  appears  therefore  to  me,  that  if  the  practice  c^  the 
Ecclesiastical  Courts  allowed  persons  in  general,  not  proc- 
tors, to  do  any  particular  kind  of  business,  though  such 
business  might  also  be  done  and  commonly  was  done  by 
proctors,  the  doing  such  business  in  his  own  name,  without 
using  that  of  a  proctor,  by  a  person  not  a  proctor,  and  not 
pretending  to  be  one,  would  be  no  offence  within  the  Act 
And  the  same  would  be  the  case  with  a  particular  class  of 
persons  allowed  by  such  practice  to  do  certain  acts.  I  do 
not  think  that  the  9th  section,  which  speaks  of  obtaining 
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probates,  &c.  as  acts  which  may  be  done  and  are  done  by  1851. 
proctors  as  such,  is  to  be  taken  as  a  declaration  that  they  stkphknsom 
can  only  be  done  by  proctors ;  though  I  think  it  certainly 
shows  that  they  may  be  done  by  proctors  in  that  character ; 
so  that  a  person  acting  as  a  proctor,  that  is,  assuming  to  be 
one,  or  using  the  name  of  a  proctor  in  obtaining  probates, 
&c.,  would  be  doing  an  act  appertaining  to  the  business  of 
a  proctor  within  the  10th  section. 

My  opinion  therefore  is,  that  a  person  who,  without 
assuming  the  character  of  a  proctor  or  using  the  name  of 
one,  does  an  act  which,  though  such  as  proctors  may  do 
and  usually  do  in  the  course  of  their  practice  as  such,  is 
not  an  act  which  they  alone  may  lawfully  do,  is  not  within 
the  prohibition  and  penalty  of  the  10th  section,  and  that  the 
9th  section  does  not  supply  the  assumed  want  of  evidence, 
that  the  act  supposed  in  the  second  question  appertains  to 
the  practice  of  a  proctor.  I  consequently  think  that  on  the 
supposition  of  that  question  the  assumed  declaration  would 
not  be  supported. 

With  regard  to  the  first  question,  it  would  be  a  material 
question,  in  the  case  supposed,  whether  the  acts  done  apper- 
tained to  the  practice,  &c.  of  a  proctor.  The  nature  of  the 
acts  is  not  suggested  in  this  question,  and  they  must  be 
assumed  to  be  such  as  that  it  is  a  question  of  fact  whether 
they  appertain  to  the  office  of  a  proctor.  On  the  before- 
mentioned  construction  of  the  9th  and  10th  sections,  if  the 
act  done  is  one  that  others  as  well  as  proctors  do,  it  would 
be  an  act  not  appertaining  to  the  practice  of  a  proctor, 
unless  done  under  the  assumption  of  this  character  or  in  the 
name  of  one.  The  supposed  evidence  would  therefore  be 
material,  and  admissible  on  this  question. 


Mr.  Justice  Patteson : 
In  answering  the  first  question  put  by  your  Lordships 
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1861.         to  her  Majeaty's  Judges  in  this  case,  1  feel  myself  in 
S    pHiMBOM   ^"'*  difficulty,  arising  from  the  use  of  the  words  "  o 
B.  acts,"  without  any  specification  of  the  very  acts  thnna 

HiaoiNsoK.  J  apprehend  it  to  be  a  question  purely  of  fact  wbethe 
Mr,  Justice  given  act  does  or  does  not  appertain  to  the  office,  fun 
*^*°'''  or  practice  of  a  proctor,  unless  that  given  act  be  aui 
that  the  Court  or  a  Judge,  in  any  action  at  law  respc 
it,  is  bound  judicially  to  notice  its  character  and  relati 
such  office,  function,  or  practice.  But  I  also  appn 
that  the  Court  or. a  Judge  may  be  bound  lo  take 
judicial  notice,  either  by  some  rule  of  the  commcMi  Ii 
by  reason  of  the  enactments  in  some  statute.  In  tbe  ab 
of  any  such  rule  of  law  or  statute,  I  am  of  opiniou  tl 
such  an  action  as  is  stated  in  your  Lordships'  questii 
would  be  competent  to  the  defendant  to  give  evidence  tl 
had  been  the  practice  of  the  registrars  of  diSerent  £ 
riastical  Courts  to  do  such  act  in  common  with  proi 
because  although  such  evidence  might  not  neceasarily  i 
live  the  kct  that  the  act  in  question  did  in  some  aense  a 
tain  to  the  office,  function,  or  practice  of  a  proctor,  ; 
would  be  relevant  to  that  question  of  fact,  and  would  I 
fwebe  proper  to  be  admitted  to  the  jury,  in  whose  pro 
it  would  then  lie  to  determine  the  fact.  Taking,  then 
tbe  words  of  the  question  first  put  by  your  Lordshi 
the  most  general  and  unrestricted  sense,  and  aiwuniiaj 
absence  of  any  such  rule  of  law  or  statute  as  I  have  ah 
alluded  to  (but  only  by  reason  of  such  assumption),  I  ai 
your  Lordships'*  first  question  in  the  affirmative. 

The  second  question  put  by  your  Lordshipa  dir 
raises  the  point  as  to  the  proper  construction  to  be  pi 
the  10th  section  of  the  sUtute  54  Geo.  S,  c.  68,  taki 
connection,  as  I  apprehend  it  necessarily  must  be,  wit) 
9th  section  of  the  same  Act. 
Now  the  9th  section  makes  it  highly  penal  in  any  pr 
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to  act  as  suchj  or  to  permit  his  name  to  be  used  for  the  1861. 
benefit  of  any  person  not  a  proctor,  or  to  allow  such  per-  s^E^i^gow 
son  to  participate  in  his  profits,  as  well  *'  in  any  suit  the 
prosecution  or  defence  of  which  shall  pertain  to  the  office 
of  a  proctor,^  as  '*  in  obtaining  probates  of  wills,  letters 
of  administration,  or  marriage  licenses."  The  Legislature 
here  treats  the  obtaining  probates  of  wills,  inclusive,  as  I 
apprehend,  of  all  steps  incident  to  such  obtaining  (which 
are  the  matters  mentioned  in  your  Lordships^  second  ques- 
tion), as  appertaining  in  some  way  to  the  office,  function, 
or  practice  of  a  proctor,  or  at  all  events  as  that  which  may 
be  done  and  is  ordinarily  done  by  a  proctor.  But  this  sec- 
tion, though  highly  penal  against  the  proctor  himself,  con- 
tains no  penalty  against  the  person,  not  a  proctor,  for  whose 
benefit  the  business  is  done. 

Then  follows  the  10th  section,  which  applies  exclusively 
to  persons  not  proctors,  and  inflicts  a  penalty  of  50/.  The 
words  of  that  section  do  not  in  terms  embrace  the  case  of  a 
proctor  acting  as  such  for  the  benefit  of  one  who  is  not  a 
proctor^  or  permitting  such  person  to  participate  in  bis 
profits,  though  the  proctor  himself  would  be  punishable  for 
so  doing  under  the  9th  section,  for  the  words  of  the  10th 
section  seem  to  extend  only  to  *^  acts,  matters,  and  things^ 
done  by  a  person  not  himself  a  proctor,  either  in  his  own 
name  or  the  name  of  a  proctor,  and  not  to  the  mere  parti- 
cipation in  or  taking  the  whole  profits  where  the  ^^acts, 
matters,  and  things^  are  actually  done  by  the  proctor  him- 
self. Yet  I  cannot  doubt  that  they  extend  to  the  other 
branch  of  the  9th  section,  namely,  to  the  doing  by  a  per- 
son, not  a  proctor,  for  his  own  gain,  in  the  name  and  by 
the  permission  of  a  proctor,  any  of  those  acts,  matters,  and 
things,  for  permitting  the  doing  of  which,  in  his  name,  the 
proctor  is  so  highly  punishable  under  the  9th  section,  and, 

• 

amongst  others,  the  obtaining  probates  of  wills,  which  is 
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1851.        expressly  mentioned  in  that  section.     In  other  wordi 
«     *"^^         apprehend  that  wherever  a  person,  not  a  proctor,  is 
V.  merely  a  recipient  of  profits,  but  is  an  actor  in  the  do 

106IN80N.    ^^^^  which  is  made  so  highly  penal  in   the  proctor  by 
Mr.  Jastice    9th  section,  he  brings  himself  within  the  true  meaning 
*^^*^'      the  10th  section,  and  is  liable  to  be  sued  for  the  penalty 
50/. ;  as,  for  instance,  if  he  obtains  probate  of  a  will 
his  own  gain  in  the  name  of  a  proctor.     It  is  true  that  i 
10th  section  does  not  use  the  words,  ^^  obtaining  proba 
of  wills,  letters  of  administration,  or  marriage  Ucense 
which  are  found  in  the  9th  section.     The  words  used  a 
I  i|  ^^  In  case  any  person  shall  in  his  own  name,  or  in  the  na 

of  any  other  person,  make,  do,  act,  exercise,  or  perfo 
any  act,  matter,  or  thing  whatsoever  in  any  way  app 
taining  or  belonging  to  the  office,  function,  or  practice  o 
proctor,  for  gain."  But  as  the  9th  section  has  specif 
the  obtaining  probates  of  wills,  and  thereby  treated  it 
^1  ¥rithin  the  practice  of  a  proctor  (to  say  the  least  of  it) 

cannot  doubt  that  it  comes  within  the  words  of  the  1( 
section,  as  an  ^*  act,  matter,  or  thing  in  any  way  app 
taining  to  the  office,  function,  or  practice  of  a  proctor,^ 
at  any  rate,  wherein  a  proctor'^s  name  is  used. 

The  10th  section,  however,  applies  to  cases  where  1 
act  done  by  a  person  not  a  proctor  is  done  in  his  own  nan 
no  real  proctor's  name  being  used ;  cases  which  manifesi 
do  not  fall  within  the  9th  section  at  all,  that  section  i 
lating  only  to  the  acts  of  persons  who  really  are  procto 
The  case  put  in  your  Lordships^  second  question  is  that 
a  person  not  a  proctor  doing  acts  for  obtaining  probates 
wills  in  his  own  name  for  gain ;  at  least,  so  I  take  t 
question  to  import,  for  it  cannot  be  intended  to  relate  tc 
person  obtaining  probate  on  his  own  behalf.  Now  I  cam 
think  that  the  words,  '*  any  act,  matter,  or  thing  what 
ever  in  any  way  appertaining  or  belonging  to  the  offi< 
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function,  or  practice  of  a  proctor,^  ought  to  receive  a  dif- 
ferent construction  where  a  proctor^s  name  is  not  used  from 
that  which  I  have  already  endeavoured  to  show  that  thej 
must  receive  if  a  proctor^s  name  be  used.  In  either  case,  I 
think  that  they  must  be  construed  with  reference  to  the 
9th  section,  and  that  the  Legislature  must  be  taken  to  have 
exclusively  enacted  in  the  statute  that  the  obtaining  pro- 
bate of  a  will  is  an  act  in  some  way  appertaining  and 
belonging  to  the  office,  function,  and  practice  of  a  proctor, 
and  so  that  the  very  case  arises  to  which  I  referred  in  my 
answer  to  your  Lordships*  first  question,  namely,  that  in 
which  the  Court  or  Judge  is  bound  to  take  judicial  notice 
of  the  character  and  relation  of  the  act  done,  by  reason 
of  the  enactments  of  the  statute,  and  by  consequence  to 
exclude  any  evidence  of  the  practice  of  Ecclesiastical 
Courts. 

With  regard  to  any  distinction  between  registrars  of  the 
Ecclesiastical  Courts  and  other  persons  unconnected  with 
such  courts,  I  am  unable  to  see  on  what  ground  it  can  be 
made ;  the  statute  in  the  two  sections  in  question  has  made 
no  exception  in  favour  of  registrars ;  indeed,  it  does  not 
mention  or  allude  to  them  at  all.  It  is  plain  that  the  ol>- 
taining  probate  of  wills  can  be  no  part  of  their  duty  as 
registrars ;  if  it  was,  they  would  have  some  remuneration 
assigned  them  for  doing  it,  or  must  do  it  gratuitously ; 
neither  of  which  state  of  things  is  pretended  to  exist ;  and 
their  duty  as  officers  of  the  courts  would  seem  in  many 
respects  to  be  inconsistent  with  their  practising  in  any  way 
in  those  courts.  They  must,  therefore,  be  treated  with 
reference  to  this  statute  in  the  same  way  as  mere  strangers 
wholly  unconnected  with  the  courts.  Assuming  them  to 
have  been  in  the  habit  of  obtaining  probates  of  wills  and 
doing  other  acts  not  of  a  contentious  nature  for  gain,  that 
habit  cannot  legalize  what  is  in  itself  illegal,  much  less  can 
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1801.         it  alter  the  provisionB  of  a  statute.     If,  indeed,  the  qua 

Stbphmsom   ^^""'^  ^  *"*  "P^"  ""^  "^  ^^^^  '''■*  habit  would  be  evidi 

«.  of  the  character  of  the  act  done ;  but,  as  I  have  aln 

toaiMBOM.    ^j^  j^  appears  to  me  that  the  question  is  not  an  open 

Mr.  JnMee    of  fact,  but  ODe  which  is  conclusively  determioed  by 

PatttMD.      enactraeDts  of  the  Legislature. 

It  is  argued  that  the  10th  secti<»i  is  framed  f(V  tbe  j 
tection  of  proctors,  and  applies  only  to  acta  which  ap\ 
tain  to  the  office,  function,  and  practice  of  a  proctor, 
elusive  of  all  other  persons,  and  that  obtaining  probate 
wills,  and  other  such  ex  parte  and  voluntary  proceedi 
not  bdng  of  a  contentious  character,  and  which  do 
require  any  proxy  to  be  exhibited,  and  which  are  done 
a  person  in  his  own  name,  not  practising  aay  deceptitm  i 
pretoiding  to  be  a  proctor,  are  not  within  the  section, 
cannot,  however,  gather  any  such  intention  from  tbe  wu 
used  by  tbe  Legislature,  which  are  '*  in  any  way  apf 
taining ;"  words  of  as  large  and  extensive  a  meaning  a 
can  well  conceive  to  have  been  used ;  nothing  being  said 
to  falsely  pretending  to  be  a  proctor,  or  anything  of  i 
kind.  I  should  rather  conjecture,  if  this  was  pn^ 
matta  of  conjecture  at  all,  that  the  Legislature  had 
view  acU  of  the  very  like  description  mentioned  in  yc 
Lordships'  second  question ;  for  it  is  hardly  likely  tl 
any  person  could  do,  in  his  own  name,  acts  which  requii 
the  exhibition  of  a  proxy,  or  any  acts  but  those  of  a  ca 
mon  and  ordinary  character.  Conjecture,  however,  is  i 
admissible.  I  found  my  opinion  on  the  words  of  tbe  i 
tute,  the  construction  of  which  appears  to  me  to  be  si 
that  I  am  bound  to  answer  the  second  queation  in  i 
affirmative. 

Some  doubt  may  exist  whether  one  or  two  of  the  s 
specified  in  the  question  may  not  rather  be  acts  <A 
Court  than  proctorial  acts ;  but  as  most  of  them  are  plaii 
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of  the  latter  character,  I  presume  that  it  is  not  material         1861. 
to  enter  into  any  discussion  in  that  respect.  Stephwisok 

V, 
^r        -n  -w*       w  HlOOIirSOlf, 

Mr.  Baron  Parke : 

The  answers  which  I  give  to  the  two  questions  pro* 
posed  by  your  Lordships  to  her  Majesty^s  Judges  are, 
in  the  negative  to  the  first,  and  the  affirmative  to  the 
second ;  and  in  giving  my  reasons  for  these  answers,  it 
will  be  convenient  to  consider  both  the  questions  to- 
gether. 

They  both  depend  on  the  true  construction  of  the  64 
Geo.  8,  c.  68,  the  two  material  sections  of  which  are  the 
9th  and  10th.     (The  learned  Judge  read  the  two  sections.) 

Under  the  9th  section,  if  any  proctor  in  any  ecclesiastical 
court  in  which  he  shall  be  entitled  to  act  as  proctor  shall 
act  as  such,  or  permit  or  suffer  his  name  to  be  used  in  any 
suit,  &c.,  or  permit  his  name  to  be  used  in  obtaining  pro- 
bates of  wills,  letters  of  administration,  or  marriage  licenses, 
for  or  on  account,  &c.  of  any  person  not  entitled  to  act  as 
proctor,  he  shall  be  struck  off  the  roll  of  proctors. 

Now  I  think  that  this  is  a  clear  legislative  declaration 
that  the  obtaining  probates  of  wills,  letters  of  administra- 
tion, and  marriage  licenses  is  lawfully  a  part  of  the  business 
of  the  proctors  within  the  meaning  of  the  Act,  for  they  are 
heavily  punished  for  acting  themselves  or  permitting  their 
names  to  be  used  in  doing  those  acts  for  the  benefit  of 
others;  and  the  Legislature  could  never  have  intended 
those  very  Acts  to  be  lawfully  performed  by  any  person 
whatever,  without  using  the  name  of  a  proctor  at  all,  which, 
by  so  severe  a  penalty,  it  prohibited  the  proctors  doing  for 
the  benefit  of  others,  or  lending  their  names  to  others  to 
enable  them  to  do.  Surely  it  could  not  have  intended  to 
permit  all  those  acts  in  others,  and  punish  the  proctors  for 
a  fraud  in  permitting  their  names  to  be  used,  or  acting 
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1861.         themsdves  in  them  for  the  benefit  ol 
„  ^rtlg.„   fraud  was  totally  unnecegsary  and  ua 

U  loaiNfloti. 


Parke. 


It  is  said  that  the  Act  meant  to 

proctors ;  that  is,  the  doing  of  acts  n 

Mr.  Baton     to  be  proctors  when  they  really  were 

But  the  10th  section  imposes  the  { 
BOD  doing  the  act  prt^ihnted,  vii.,  anj 
way  belonging  to  the  office,  function, 
tor ;  not  upon  his  doing  it  as  a  procti 
tor,  for  it  applies  as  well  to  acts  d 
as  to  those  done  in  the  name  of  anot 
example. 

The  prohibition  in  section  9  affect 
tors,  and  those  only ;  and  the  "  actinj 
several  particulars  therein  mentioned, 
by  deprivation  of  office,  cannot  meai 
proctors  whra  they  are  not,  and  thi 
under  the  false  representation  of  their 
section  clearly  means  to  prohibit  th 
proctors  from  acting  in  that  capacity 
lars  and  under  the  circumstances  thei 
and  reward  to  be  substantially  receiv 
enactment  is  not  for  punishing  fra 
employing  and  consulting  others  in 
usually  done  by  proctors,  by  persoi 
selves  impliedly  to  have  skill  and  exp 
not  possess,  for  it  applies  to  proctors 
Bonally  in  suits  or  other  matters,  and 
of  their  skill  and  knowledge  to  their  < 
do  it  for  the  gain  of  others.  It  is  cli 
the  L^slature  was  to  insure  the  gaii 
proctors  to  those  who  are  duly  entitle 

These  considerations  lead,  I  think, 
ticm  of  the  10th  section,  which  impost 
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any  person  who,  in  his  own  name  or  in  the  name  of  another,  1861. 
does,  acts,  exercises,  or  performs  any  act,  matter,  or  thing  stephbicson 
whatsoever  in  any  way  appertaining  or  belonging  to  the 
office,  function,  or  practice  of  a  proctor  for  or  in  considera- 
tion of  gain.  This  certainly  does  not  prevent  parties  acting 
for  themselves  nor  for  others  gratuitously,  for  the  clause 
only  prevents  the  doing  these  acts  for  gain,  fee,  or  reward ; 
but  for  gain  or  reward  to  himself  or  others  it  is  clear  that  a 
person  not  admitted  and  enrolled  as  a  proctor  cannot  act  in 
a  suit,  for  it  is  beyond  a  doubt  that  suits  are  part  of  the 
business  of  proctors. 

Obtaining  probates  and  acts  enumerated  in  the  9th  sec- 
tion, when  done  for  others  for  reward,  are  also,  I  think, 
clearly  meant  to  be  prohibited  in  all,  except  proctors  duly 
admitted  and  enrolled ;  and  strangers  wholly  unconnected 
with  the  spiritual  court  would  be  clearly  liable  to  the  penal- 
ties for  such  acts. 

If  so,  it  is  impossible  to  contend  that  there  can  be  any 
implied  exception  of  registrars  or  their  deputies  from  the 
nature  of  their  offices.  There  is  a  stronger  reason  for  pro- 
hibiting registrars  than  mere  strangers.  Knowledge  of  the 
forms  and  practice  of  the  Court  they  have,  and  are  there- 
fore qualified  to  do  all  those  acts  correctly  ;  but  their  duties 
are  wholly  inconsistent  with  those  of  agents  or  representa- 
tives of  suitors.  They  are  officers  of  the  Court ;  deputies 
of  the  Judge  for  certain  purposes.  It  is  their  business  to 
act  in  each  case  judicially ;  to  do  all  curial  acts  without 
favour  to  anybody.  To  allow  the  registrars  to  have  the 
profits  of  the  business  of  proctors,  even  in  unlitigated  cases, 
is  to  set  their  interest  against  their  duty.  It  is  a  part  of 
their  office  to  tax  proctors^  bills,  and  how  can  it  be  expected 
that  this  duty  will  be  performed  fairly,  if  they  themselves 
can  act  in  any  cases,  and  lawfully  claim  the  fees  and  emolu- 
ments of  proctors  for  so  doing?     If  there  is  no  implied 
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exception  independently  of  usage,  it  is  dear  that  unge, 
however  long,  can  never  support  an  exception  to  an  Act  of 
Parliament.  I  am  of  opinion,  therefore,  that  ycnir  Loid- 
ships^  questions  should  be  thus  answered : — 

First,  that  in  an  action  at  law  brought  against  the  regis- 
trar of  an  ecclesiastical  court  in  Ireland  to  recover  a  penalty 
claimed  by  the  declaration  to  have  been  forfeited  by  the 
doing  of  certain  acts  alleged  to  appertain  to  the  office,  finie- 
tion,  or  practice  of  a  proctor,  it  would  not  be  competent  to 
the  defendant  to  give  evidence  that  for  several  years  it  bad 
been  the  practice  of  registrars  of  different  eccleiiasticil 
courts  to  do  such  acts  as  those  referred  to  in  common  with 
pro  tors,  for  the  purpose  of  exempting  registrars  from 
liability,  on  the  ground  of  an  usage  for  registrars  to  do 
proctors*  duty.  But  with  respect  to  those  acts  which  did 
not  fall  within  the  description  of  obtaining  probates  of 
wills,  letters  of  administration,  and  marriage  licenses,  such 
evidence  would  be  admissible  to  show  that  they  did  not 
appertain  to  the  office,  function,  or  practice  of  a  proctur. 

Secondly,  such  a  declaration  would  be  sustained  bj 
proof  that  the  defendant  was  not  a  proctor,  and  that  be  had 
prepared  the  documents  and  done  the  acts  necessary  for  and 
connected  with  the  obtaining  and  procuring  letters  testa- 
mentary and  probates  of  wills,  and  extracting  probates  of 
wills,  and  drawing  and  preparing  inventories  of  goods  of 
deceased  testators,  schedules  of  such  goods  and  affidavits  of 
verification,  and  certificates  thereto  annexed,  and  renuncia- 
tions of  executors,  in  the  absence  of  any  evidence  that  tbe 
acts  done  and  instruments  and  documents  so  prepared 
appertained  and  belonged  to  the  office,  function,  and  prac- 
tice of  a  proctor,  for  they  all  appear  to  be  acts  for  obtain* 
ing  probates  or  letters  of  administration,  as  also  preparing 
the  fiat  for  a  commission  to  swear  executors.  The  com- 
pleting the  fiat  I  suppose  to  be  a  curial  act. 
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The  Lord  Chancellor  (Lord  Truro) :  1851. 

My  Lords,  I  have  to  express  the  obligations  we  are  grB^^^^goii 
under  to  the  learned  Judges  for  the  attentive  consideration  ^  v. 
they  have  given  to  this  case,  and  for  the  valuable  assistance 
they  have  rendered  to  your  Lordships  by  the  opinions 
which  you  have  now  heard ;  from  which  it  appears  that  the 
learned  Judges  are  equally  divided  upon  the  questions 
which  have  been  submitted  to  them  ;  and  I  will  now  move 
your  Lordships  that  the  further  consideration  of  this  case 
be  adjourned  to  a  future  day. 

Lord  Brougham : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned 
friend  that  we  must  adjourn  the  further  consideration  of 
this  question.  In  the  mean  time  we  shall  have  the  opinions 
of  the  learned  Judges  printed.  We  are  extremely  indebted 
to  them  for  the  great  pains  which  they  have  bestowed  upon 
the  subject,  and  we  shall  of  course  take  their  opinions  into 
the  most  deliberate  consideration.  I  should  like  also  to  have 
a  further  opportunity  of  considering  the  very  learned  and 
able  opinions  of  the  learned  Judges  in  Ireland  in  the  Court 
below,  one  of  which  I  confess, — that  of  the  very  learned 
Chief  Justice,  deeply  impressed  my  mind.  Under  the  pre- 
sent circumstances  of  this  case,  with  an  equal  division  of 
the  learned  Judges  upon  the  questions  which  have  been 
propounded  to  them,  I  think  it  would  not  be  possible  for 
us  to  dispose  of  this  question  during  the  present  session. 

Further  consideration  adjourned  sine  die. 

Lord  Truroy  after  stating  the  nature  of  the  action,         1862. 
the  statute  on  which  it  was  founded,  the  plea  put  on  the 
record,  and  the  trial,  and  the  evidence  there  offered,  said  r 
The  object  of  this  evidence  was  professedly  intended  to 
show  that  the  acts  alleged  to  have  been  performed  by  the 
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1852.         defendant  were  not  acts  which,  within  the  meaning  of  the 
Stephenson  ®^^"*^>  appertained  to  the  office,  functions,  and  practice  rf 
«•  a  proctor.     The  evidence  was  objected  to  on  the  part  of  the 

iGoiNsoN.  pjj^jn^ijp^  ^jjQ  insisted  that,  by  the  9th  secticm  of  the  sta- 
tute, the  acts  done  by  the  defendant, — by  the  doing  of 
which  it  was  insisted  that  he  had  incurred  the  penalties  now 
sought  to  be  recovered, — were,  by  the  very  statute  itsd^ 
deckred  to  be  acts  appertaining  to  the  office  of  a  proctor; 
and  therefore  that  no  evidence  adduced  to  show  a  practice 
in  an  Ecclesiastical  Court  was  admissible  to  countervail  the 
effect  and  authority  of  the  statute,  and  consequently  that 
this  evidence  was  irrelevant,  and  ought  not  to  be  received. 
The  learned  Judge  was  of  opinion  that  the  evidence  was 
admissible  in  order  to  prove  what,  in  point  of  fact  and 
practice,  did  appertain  to  the  office  of  a  proctor.  The 
evidence  was  accordingly  received,  upon  which  the  plain- 
tiff^s  counsel  excepted  against  its  admissibility.  Several 
witnesses  were  called,  all  of  whom  gave  evidence  to  the 
same  effect.  An  exception  was  tendered  against  the  recep- 
tion of  the  evidence  of  each.  One  of  them  proved  that  in 
some  dioceses,  particularly  in  the  diocese  of  JElphifij  there 
was  no  proctor,  and  in  that  diocese  the  business  was 
done  by  the  registrar,  or  by  his  deputy ;  and  that  there^ 
if  any  matter  occurred  in  which  the  interference  of  a  proc- 
tor was  necessary,  he  was  sent  for  fix>m  Dublin^  or  else- 
where. 

The  declaration  having  averred  that  the  several  acts  im- 
puted to  the  defendant  all  appertained  to  the  office  of  a 
proctor,  and  the  plaintiff  not  having  given  any  evid^ioe 
on  the  subject,  the  learned  Judge  told  the  jury  that,  in  his 
opinion,  the  plaintiff  had  not  made  out  a  case,  and  that  the 
verdict  ought  to  be  for  the  defendant  upon  the  evidence  so 
given ;  and  accordingly  a  verdict  was  given  for  the  de- 
fendant.    But  previously,  and  correctly,  a  bill  of  excep- 
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lions  was  tendered  to  the  direction  of  the  learned  Judge,         1852. 
and  judgment  followed  upon  that  bill  of  exceptions.  «     ""^ 

(His  Lordship  detailed  the  further  progress  of  the  cause,    ^     ©, 
up  to  the  time  of  the  questions  put  to  the  Judges  in  this 
House.) 

My  Lords,  three  of  the  learned  Judges  expressed  their 
opinion  that  the  evidence  to  which  the  first  question  put 
to  them  was  directed  was  not  receivable,  and  also  that  the 
evidence  which  is  stated  in  the  second  question  did  support 
the  declaration.  Mr.  Baron  Martin^  who  had  attended 
during  a  great  part  of  the  argument,  but  had  not  attended 
during  the  whole  of  it,  gave  no  opinion,  (w)  The  other 
Judges  gave  their  opinion  that  the  judgment  ought  to  be 
a£Srmed,  that  the  evidence  was  receivable,  and  that  the 
evidence  given  on  the  part  of  the  plaintiff  did  not  support 
the  declaration,  and  therefore  that  the  ruling  of  the  learned 
Judge  at  the  trial  was  right 

Under  these  circumstances  the  case,  presenting  these  dif- 
ficulties, comes  before  your  Lordships  for  decision,  with  this 
difference  of  opinion  existing  among  the  Judges,  both  in 
Ireland  and  here.  The  case  turns  upon  the  construction 
of  the  two  sections  of  the  statute  of  the  54  Creo.  S,  c.  68. 
The  particular  section  imposing  the  forfeiture,  which  is 
sought  to  be  recovered  in  this  action,  is  the  10th,  and  that 
says — [His  Lordship  read  the  section.]  The  question 
turns  upon  the  construction  of  that  section ;  but  inasmuch 
as  it  would  appear  that  its  construction  is  said  to  be  in 
fact  governed  by  the  contents  of  the  previous  section,  I 
should  also  beg  your  Lordships'*  attention  to  the  contents 
of  the  9th  section.  [His  Lordship  read  it  to  the  words, 
*^  such  proctor  so  offending  shall  be  struck  off  the  roll  of 
proctors.^]  There  are,  then,  certain  cases  of  exception, 
with  which  it  is  not  material  to  trouble  your  Lordships. 

(x)  Mr.  Baron  Aldenon  has  stating  that,  for  the  same  reason, 
favoured  the  reporter  with  a  note      he  gave  no  opinion. 
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The  penalty  sought  to  be  recovere 
penalty  imposed  by  the  10th  section, 
extensive  in  its  terms,  snd  imposes 
"  any  act,  matter,  or  thing  whatioev 
taining  or  belonging  to  the  office,  fui 
a  jHoctor."  In  construing  an  Act  of 
hend  every  word  must  be  understo 
le|^  meaning,  unless  it  ^all  appear 
the  L^slature  has  used  it  in  a  pop 
sense;  that  is  the  general  rule;  but  i 
where  you  depart  from  the  ordinary  i 
used,  the  intention  of  the  L^slatu 
should  be  understood  in  a  more  lai 
must  plainly  appear.  The  applicatio 
be  found  of  importance  in  this  case. 

It  becomes  necessary  here  to  confl 
office  of  a  proctor.  A  proctor  isdescril 
in  DomaCa  Civil  Law  (y),  which  is 
Ecclesiastical  Law  (x) ;  and  some  othe 
and  it  ia  suted  that  "  proctors  are 
represent  in  judgment  the  parties  wl 
warrant  under  thdr  hand,  called  a  | 
them,  to  explain  their  rights  and  instr 
demand  judgment  ;^  and  the  office  ii 
office  in  various  statutes.  By  the  3  ■ 
recusant  convict  is  to  be  allowed  to  p 
as  proctor.  By  the  5  Geo.  S,  c.  18,  i 
proctors  in  any  court  are  incapable 
shall  continue  in  the  business  and  prai 
being  justices  of  the  peace.  By  th 
stamp  is  imposed  upon  the  admissi 
proctor,  and  every  practising  proctt 
out  an  annual  certiBcate.   The  genen 

{y)  Vol.  i.  bk.  1.  «t.  15  ;  and  {z)  1 

vol.  ii.  bk.  ii.  liL  S,  s.  2.  wtore)  t 
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of  the  office  seems  to  be,  that  the  proctor  is  to  represent         1862. 
parties  in  judicial  proceedings  in  the  courts  in  which  he  s^B^^^goH 
has  been  admitted  as  a  proctor ;  but  independently  of  the  «. 

particular  duties  strictly  incident  to  the  office  of  proctor, 
persons  holding  that  office  (as  is  also  the  case  with  attorneys 
and  solicitors)  perform  various  services  more  or  less  con- 
nected with  the  courts  of  which  they  are  officers ;  but  many 
of  those  services  and  employments  are  wholly  unconnected 
with  any  court — such  as  preparing  letters  of  attorney,  con- 
veyances, settlements,  and  numerous  other  instruments. 

The  statute  in  question  is  entitled,  ^^  An  Act  for  the 
better  regulation  of  Ecclesiastical  Courts  in  Ireland."^  The 
10th  section  says  that,  if  any  person  not  being  a  proctor 
shall,  for  profit  or  with  a  view  to  participate  in  the  benefit 
to  be  derived  from  the  office,  functions,  or  practice  of  a 
proctor,  either  in  his  own  name  or  in  the  name  of  any  other 
person,  do  any  act,  matter,  or  thing  whatsoever  appertain- 
ing or  belonging  to  the  office,  functions,  or  practice  of  a 
proctor,  he  shall  forfeit  50/. 

Now,  in  construing  this  clause,  it  is  necessary  to  con- 
sider whether  the  Legislature  means  to  prohibit  persons 
not  being  proctors  from  doing  any  acts  which  proctors 
might  be  in  the  habit  of  doing,  but  which  are  not  incident 
to,  nor  form  part  of,  the  duties  of  the  office  of  proctor,  and 
which,  prior  to  the  statute,  others  as  well  as  proctors  might 
lawfully  do ;  or  whether  the  prohibition  extended  only  to 
those  acts  and  that  business  which  properly  was  incidental 
to  the  office  of  proctor.  The  expression  used  is,  ^^  apper- 
taining or  belonging  to  the  office,  functions,  or  practice  of 
a  proctor."  What  is  the  correct  meaning  of  these  words, 
^^appertaining  or  belonging?^  I  understand  them  to 
mean,  ^^  legally  incident  to  the  office  i^'  not  anything  which 
proctors  may  think  fit  to  do,  but  that  which  of  legal  right 
belongs  to,  or  attaches  to,  their  office.  I  am  not  aware  that 
the  word  ^^  appertaining^  is  to  be  found  in  any  dictionar}' 
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ISSS,         profesaog  to  give  legal  definitionB,  or  that  it  has  acq 
„     ^"^         any  peculiar  meaniDg  in  the  law ;  and  I  apprehend 
V.  it  is  used  in  the  law,   and    must   be   so   understoi 

looiMio  .  gtatutes,  in  its  ordinary  and  proper  sense,  where  th 
nothing  in  the  context  of  the  statute  to  extend  or  cc 
it.  In  JohnaorCa  Dictionary,  the  explKQations  given 
"  to  belong  to  as  of  right — to  belong  to  by  nature  a 
pointment — that  which  belongs  to  any  rank  or  digi 
And  in  every  example  given  of  its  use  it  is  connected 
the  matter  to  which  it  refers  in  the  sense  of  right.  "] 
are  several  instances  given  of  this  application  of  it. 
I  conceive,  used  in  this  section,  therefore,  synonymi 
with  the  words  which  follow,  "  belonging  to.''  Now, 
which  before  the  statute  were  lawfully  done  by  othei 
common  with  proctors,  could  in  no  correct  sense  be  as 
belong  to  the  office,  functions,  or  practice  of  a  proct(» 
word  "  bdong"  implying  that  it  belonged  as  of  right 
in  an  exclusive  sense.  The  practice  incident  to  the  oA 
functions  of  a  proctor  seems  to  me  to  mean  the  practi 
the  Court  of  which  the  proctor  is  an  officer,  in  the  con 
of  matters  in  which  the  proctor  is  officially  coocemed, 
which  Court  it  was  the  object  of  the  statute  to  regu 
Such  practice  may,  therefore,  he  ascertained ;  but  the  j 
tice  of  proctors  in  any  other  sense  will  admit  of  conade 
diveraty ;  it  will  be  found  to  vary  in  different  loi^ 
and  not  to  be  uniform  in  the  same  localities,  and  woul< 
fact,  be  very  difficult  of  attainment,  and  is  by  far  toe 
defined  to  be  expected  to  be  found  in  a  penal  statute. 
appears  by  the  evidence  set  out  on  the  record  in  this  • 
that  in  some  dioceses  there  are  no  proctors,  and  that  i 
business  occurs  in  which  a  proctor  is  required,  a  proct 
sent  for  from  a  distance.  In  such  a  locality,  where  th( 
no  practice  of  a  proctor  because  there  is  no  such  pi 
within  the  diocese,  the  practice  is  to  be  leamt  from  an 
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locality.    The  act  which  may  be  in  question  may  in  some         1852. 
localities  be  done  by  proctors,  in  common  with  others  who   g^j^^^gQ,! 
are  not  proctors,  and  in  other  places  not  done  by  proctors  «. 

at  all.  In  the  diocese  of  Elphin,  as  I  before  mentioned, 
there  are  no  proctors,  and  various  acts  are  necessary  to  be 
done  in  that  diocese  in  which  no  proctor,  independently  of 
what  is  said  to  be  the  construction  of  this  statute,  is  re- 
quired, and  all  such  business  is  to  be  done  by  the  registrar 
or  his  deputies.  It  seems  to  me,  therefore,  that  the  words 
'« appertaining  or  belonging,""  are  words  used  in  their  proper 
sense  and  meaning, — that  is,  in  the  sense  of  rightly  and 
exclusively  belonging  to  the  office  of  proctor.  Besides  the 
words  «« appertaining  and  belonging,""  the  meaning  of  which 
I  have  just  observed  on,  it  must  be  noticed  that  the  10th 
section  includes  in  the  prohibition  also  the  words  ^*  func- 
tion or  practice  of  a  proctor,"  the  meaning  of  which  it 
becomes  necessary  likewise  to  consider.  The  question  is, 
whether  the  words  ^*  function  and  practice""  should  be 
understood  in  the  sense  of  the  functions  and  practice  legally 
incident  to  the  discharge  of  the  duties  connected  with  the 
office  of  proctor,  or  whether  they  are  used  as  intending  to 
embrace  the  functions  and  practice  not  necessarily  incident 
to  the  office,  but  such  acts  as  those  who  filled  the  office 
were  in  the  habit  of  exercising. 

The  observations  I  have  made,  in  stating  what  I  conceive 
to  be  the  true  construction  of  the  words  *^  appertaining  or 
belongiiig  to  the  office  of  a  proctor,""  are  applicable  to  this 
part  of  the  case,  and  induce  me  to  conclude  that  the  words 
^^  functions  or  practice""  are  used  in  the  restricted  sense  of 
functions  and  practice  incident  to  the  office,  and  that  the  sta- 
tute professing  to  be  an  Act  for  the  better  regulation  of  the 
Ecclesiastical  Courts,  well  justifies  the  conclusion  that  the  sub- 
sequent regulations  relate  to  the  duties  of  the  officers  of  the 
Court,  as  such,  rather  than  to  the  incidental  employment  and 
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1852.         business  which  any  such  officers  may  think  fit  to  undertake 
Stbphknson   ^^^  reward,  in  addition  to  their  official  duties,  except  wheie 
V.  the  terms  of  the  statute  impart  a  more  extended  meaning. 

If  the  construction  which  I  have  suggested  is  correct,  then, 
as  far  as  this  section  is  to  be  considered,  no  information 
whatever  is  afforded  by  the  Legislature  as  to  what  acts, 
matters,  or  things  do  appertain  or  belong  to  the  office, 
functions,  or  practice  of  a  proctor;  and  in  any  action 
brought  to  recover  a  penalty  which  is  allied  to  have  been 
incurred  by  a  breach  of  this  section,  it  would  be  by  evi- 
dence alone  that  the  Court  and  jury  could  be  informed 
whether  the  act  by  which  the  forfeiture  was  said  to  be 
incurred,  did  or  did  not  fall  within  the  terms  of  the  prohi- 
bition ;  and  such  evidence  would  not  only  be  receivable, 
but  would  constitute  an  essential  part  of  the  plaintiff's 
case ;  and  if  the  plaintiff  gave  no  such  evidence,  it  would 
be  the  duty  of  the  judge  to  direct  the  jury  that,  by  the 
law,  the  verdict  ought  to  be  for  the  defendant.  Supposing, 
therefore,  that  the  true  construction  of  the  10th  section  is 
to  be  collected  from  the  terms  of  that  section  only,  and  that 
such  construction  is  not  affected  by  any  other  part  of  the 
statute,  then  the  learned  judge  was  correct  in  law  in  re- 
ceiving the  evidence  which  was  excepted  to,  and  the  Court 
was  right  in  affirming  the  judgment  pronounced  upon  the 
verdict  for  the  defendant,  which  was  given  in  pursuance  of 
the  judge's  direction  ;  and  in  that  case  the  judgma:it  of  the 
Court  below  ought  to  be  affirmed. 

But  the  main  argument  in  the  Court  below  was,  and  has 
been  at  your  Lordships'  bar,  that  the  true  construction  of 
the  10th  section  is  not  to  be  collected  from  the  terms  of 
that  section  only,  but  that  the  10th  section  must  be  con- 
strued in  connection  with  the  9th  section  ;  and  the  objectioo 
to  the  admissibility  of  the  evidence  of  the  usage  and  prac- 
tice of  the  registrars,  as  well  before  as  since  the  statute^  to 
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do  the  several  acts  set  forth  in  the  different  counts  of  the        1862. 
declaration,  arises  out  of  the  9th  section ;  and  it  is  said   s-B^rXgow 
that  the  9th  section  declares  that  ^^  the  obtaining  probates    _     v. 
of  wills,  letters  of  administration,  or  marriage  licenses,*"  are 
acts  which  appertain  or  belong  to  the  oflSce  of  a  proctor, 
and  therefore  that  the  evidence  of  usage  by  the  registrars 
to  do  those  acts  was  irrelevant,  because  no  usage  could 
render  that  lawful  which  the  statute  prohibited.     It  there- 
fore becomes  necessary  to  refer  to  the  language  of  the  9th 
section. 

The  9th  section  prohibits  proctors  from  using  or  suffer- 
ing their  names  to  be  used  for  the  profit. of  others,  in  any 
suit,  the  prosecution  or  defence  ivhereof  appertains  to  the 
office  of  a  proctor,  or  in  obtaining  probates  of  wills,  letters 
of  administration,  or  marriage  licenses.  The  question 
which  is  raised  upon  this  section  is,  whether  the  words, 
^*  appertain  to  the  office  of  a  proctor,^  ^PP^y  ^^  ^^U  to  the 
sentence  which  follows  them,  viz.  ^*  or  in  obtaining  probates 
of  wills,  letters  of  administration,  or  marriage  licenses,"^  or 
apply  only  to  the  prosecution  and  defence  of  the  suits  pre- 
viously mentioned  ? 

In  considering  this  question,  it  must  be  observed  that  the 
word  **  appertain,''  as  used  in  this  section,  is  here  connected 
only  with  the  words  "  office  of  proctor  ;  **  and  it  is  proved 
by  the  evidence  that,  prior  to  the  statute,  the  probates  of 
wills,  letters  of  administration,  or  marriage  licenses,  were 
acts  done  by  other  persons  than  proctors,  and  that,  in  truth, 
those  acts  do  not  appertain  to  the  office  of  proctor,  accord- 
ing to  what  I  understand  to  be  the  meaning  of  that  word. 
Supposing,  therefore,  the  Legislature  to  have  declared  and 
enacted,  as  is  contended  on  the  part  of  the  plaintiff,  that 
they  did  so  appertain ;  although  the  statute  might  be  bind- 
ing for  the  future,  yet  the  enactment,  according  to  the  evi- 

8  A 
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1862.        dence,  would  have  added  new  incidents  to  the  office  of 

Stsphbksok  P'^^^^'^*  which  is  more  than  it  professed  to  do. 

V.  It  is  material  to  obsenre,  however,  the  positioD  of  the 

words  that  are  under  consideration.  The  words  are  wd 
satisfied,  by  being  applied  to  the  suits  whidi  are  meDtiaDed 
immediately  before;  and  it  seems  to  me  that  the  poddoa 
of  the  words  tends  to  show  caution  in  the  Legislature  to 
exclude  the  construction  contended  for,  rather  than  to 
warrant  it.  If  the  word  *^  appertain**^  was  intended  to 
apply  to  the  obtaining  of  probates  of  wills,  letters  of  admi- 
nistration, and  marriage  licenses,  the  natural  position  of  the 
words  ^<  appertain  to  the  ofiice^  would  have  been  after  the 
enumeration  of  all  the  matters  intended  to  be  comprised 
within  it,  and  not  in  the  middle  of  the  enumeratioD,  iriiere 
it  is  [^oed  ;  and,  except  for  the  high  authority  which  hm 
taken  a  contrary  view,  I  should  have  thought  it  plam  that 
the  structure  of  the  section  manifested,  that  although 
proctors  were  prohibited  from  using  or  lending  their  names 
for  the  benefit  of  others  in  obtaining  probates  of  wills, 
letters  of  administration,  and  marriage  licenses,  yet  thiC 
those  acts  were  not  understood  by  the  Legislature,  still  kn 
intended  to  be  declared  by  it,  as  appertaining  to  the  office 
of  a  [MToctor. 

That  the  prohibition  in  the  10th  section  upon  persons 
acting  as  proctors  was  not  intended  to  be  coextensive  with 
the  prohibition  in  the  9th  section  against  the  proctor  lend- 
ing his  name  for  the  benefit  of  others  in  matters  rdating  lo 
suits,  the  prosecution  and  defence  whereof  appertain  to  die 
office  of  proctor,  or  in  obtaining  probates  of  wills,  lettos 
of  administration,  or  marriage  licenses,  may  easily  be  under- 
stood. There  might  be  good  reason  why  the  Legiskiture 
should  prohibit  proctors  from  lending  their  names  for  the 
benefit  of  others,  in  certain  acts  or  business  done  by  them, 
beyond,  and  independently  of,  their  office  of  proctor,  such 
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as  obtaining  probates  of  wills,  letters  of  administration,  and        1862. 
marriage  licenses.     There  are  many  matters  connected  with   Ste^^^soh 
the  proof  of  wilU,  and  obtaining  letters  of  administration  v, 

and  mamage  hcenses,  requmng  circumspection  m  the 
officers  connected  with  the  departments  in  which  those  pro- 
ceedings are  conducted,  and  which  circumspection  might  be 
exercised  with  much  less  care  when  the  proceedings  were 
conducted  by,  or  at  all  events  in  the  name  of,  a  known 
practitioner  in  the  courts,  and  having  the  security  of  his 
position  and  character,  than  when  they  came  and  were 
sought  to  be  transacted  in  the  names  of  unknown  persons. 
And  it  is  a  notorious  fact  that,  in  England^  individuals  of 
very  low  station  were  in  the  habit  of  looking  out  in  the 
neighbourhood  of  public  offices,  where  the  business  of 
proving  wills  and  obtaining  administrations  and  marriage 
licenses  is  transacted,  for  persons  inquiring  for  such  offices, 
or  from  whose  appearance  it  was  suspected  that  they  had 
occasion  for  such  business  to  be  done;  and,  under  pretence 
of  taking  them  to  such  public  offices,  they  were  often  really 
taken  to  the  offices  of  persons  using  the  names  of  proctors, 
who  made  the  men  who  brought  them  thither  c^tain  allow- 
ances. About  one  year  before  this  statute  for  Ireland 
passed,  a  statute  was  passed  regulating  the  ecclesiastical 
offices  in  England^  containing  very  much  the  same  clauses, 
and  it  is  highly  probable  that  in  the  Irish  statute  the  same 
forms  were  adopted  as  in  the  English  Act.  The  same  evil 
had  probably  given  rise  to  the  same  remedial  legislation  in 
both  countries. 

Believing  from  the  evidence,  that  the  acts  did  not,  before 
the  statute,  in  any  correct  sense  appertain  to  the  office  of 
proctor,  and  also  attending  to  the  form  and  language  of 
the  section  itself,  I  entertain  a  very  strong  opinion  that 
there  is  no  sufficient  ground  to  warrant  the  construction 
that  the  9th  section  was  intended  as  a  legislative  declaration 
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1852.         that  the  acts  referred  to  did,  before  the  statute,  appertiiB 

„     ^""^         to  the  office  of  proctor,  or  that  they  should  be  deemed  to 
Stsphbhson  .         .       '^  .  •' 

V.  appertain  to  it  after  the  passing  of  the  statute. 

HiGoiHsoH.        j^  should,  however,  be  remarked,  that  an  important  ob- 
servation  may  be  made  against  what  appears  to  me  to  be 
the  true  construction  of  the  statute.     It  is  said,  if  the  ob> 
taining  of  probates,  letters  of  administratian,  and  manisge 
licenses,  was  not  declared  to  appertain  or  belong  to  the 
office,  function,  or  practice  of  a  proctor,  and  that  the  sta- 
tute did  not  intend  to  prohibit  others  than  proctors  fion 
doing  that  business,  either  in  the  names  of  others  or  in  their 
own  names,  why  did  the  statute  prdiibit  proctcN:s  bam 
using  or  lending  their  names  in  such  businesses  ?     And  it  it 
said  that  the  effect  of  the  construction  I  have  su^esfeed 
leaves  it  open  to  persons  to  use  the  name  of  a  proctor  is 
the  doing  of  the  business  referred  to,  without  being  sutgect 
to  a  penalty  under  this  statute,  when  proctors  are  prohibited 
from  using  or  lending  their  names  in  the  same  business  far 
the  benefit  of  others.      In  reference  to  this  remailc,  the 
statute  may  not  unreasonably  have  prohibited  persons,  not 
proctors,  from  doing  any  acts  which  by  law  ought  to  be 
done  by  proctors,  and  have  left  the  fact  of  doing  in  another 
person's  name  what  they  might  lawfully  do  in  their  own 
names  to  the  existing  law,  under  the  impression  that,  where 
a  proctor  was  not  only  deprived  of  all  motive  for  sanctioDing 
such  conduct,  but  would  have  every  motive  for  preventing  it, 
the  practice  would  not  be  sufficiently  extensive  to  require 
special  penal  enactments.    It  is  consistent  with  the  title  of  the 
statute  to  confine  its  penal  enactment  to  the  business  of  the 
courts,  and  such  other  special  matters,  without  going  fur- 
ther in  a  general  penal  enactment  against  men  obtaining 
money  by  pretending  to  be  what  they  are  not,  or  to  be 
acting  for  Others  in  doing  business  where  they  have  no  deri- 
vative authority.     Admitting,  however,  the  force  of  this 
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remark,  I  still  think  that,  in  construing  this  penal  section         1862. 
by  itself,  the  acts  complained  of  are  not  within  its  prohibi-   «    ^^II-q- 
tion,  and  that  the  true  construction  of  the  9th  section  shows  «• 

that  it  was  not  intended  as  a  legislative  declaration  that  the 
acts  complained  of  did  appertain  to  the  office  of  a  proctor, 
and  therefore  that  the  9th  does  not  control  and  govern  the 
construction  of  the  10th  section. 

The  Judges  seem  to  have  differed  in  opinion  with  regard 
to  the  meaning  of  the  section,  although  they  came,  in  the 
proportionate  number  I  have  mentioned,  to  the  opposite 
conclusion.  Mr.  Justice  Maule  seems  to  be  of  opinion  that 
the  obtaining  these  instruments, — probates  and  marriage 
licenses, — would  be  considered  as  doing  acts  appertaining 
to  the  office,  functions,  or  practice  of  a  proctor,  provided 
they  were  done  in  a  fictitious  name.  By  fictitious,  I  mean 
other  than  the  name  of  the  person  who  really  did  the  act, 
but  that  they  might  be  lawfully  done  where  the  party  did 
them  in  his  own  name.  His  conclusion,  therefore,  although 
upon  a  ground  rather  peculiar  to  his  own  view,  is,  that  the 
judgment  ought  to  be  affirmed.  The  other  Judges  took  a 
somewhat  different  view  of  the  subject ;  but  the  result  of 
their  opinion  is  what  I  have  stated. 

It  may  be  observed  that  the  practice  of  proctors  may 
hereafter  embrace  other  descriptions  of  business  than  what 
they  now  perform,  and  if  the  word  ^^  practice  ^  does  not 
mean  practice  properly  and  legally  incident  to  the  office  of 
proctor,  but  means  all  that  proctors  are  or  may  be  in  the 
habit  of  doing,  the  monopoly  may  be  extended  very  widely, 
including  conveyancing,  marriage  settlements,  partnership 
deeds,  charter-parties,  awards,  and  numerous  other  docu- 
ments,, some  of  which  many  proctors  are  already  accus- 
tomed to  prepare. 

I  therefore  submit  to  your  Lordships  that  the  evidence 
excepted  against  was  properly  received,  and  that  the  direc- 
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1852.        tion  of  the  learned  Judge  to  the  jury,  which  is  also  matter 
Stbphensoii  ^^  exception,  was  correct,  and  therefore  that  the  judgment 
V,  ought  to  be  affirmed. 

I0GIN80N.  J  should  mention  that  it  is  a  matter  of  great  aatisfiustioD 
to  me  that  the  noble  and  learned  Lord,  now  ptesent, 
attended  during  the  argument,  and  gave  me  the  benefit  of 
his  assistance  in  the  consideration  of  this  case ;  and  I  faon^ 
as  far  as  possible,  endeavoured  to  embody  in  what  I  have 
said  his  view  as  well  as  my  own,  which  I  have  no  leasoo 
to  suppose  at  all  differs  from  mine. 

Lord  Brougham  : 
My  Lords,  I  entirely  agree  with  my  noble  and  kamed 
friend  in  the  conclusion  at  which  he  has  arrived,  and  abo 
in  the  argument  by  which  he  has  suppcMled  that  opinioo. 
When  the  case  came  before  your  Lordships  last  session,  I 
stated  that  I  was  very  much  moved  by  the  opinion  of  the 
very  learned  person,  now  Lord  Chancellor  of  Ireiandy  but 
then  Chief  Justice  Blackbume.     I  have  since  reccxisideied 
that  opinion,  as   well  as  the  opinion  of  the  two  learned 
Judges,  his  brethren,  who  concurred  with  him  in  it,  and, 
on  the  whole,  I  have  come  to  a  very  clear  conclusion,  agree> 
ing  with  my  noble  and  learned  friend,  and  with  those  learned 
Judges.     Although  Mr.  Baron  Martin  did  not  give  his 
opinion  to  the  House,  yet  he  attended  and  joined  in  the 
opinion  of  Mr.  Justice  Maule,  Mr.  Justice  Talfourdj  Mr. 
Justice  Williamsj  and  Mr.  Justice  Erie.     Those  learned 
Judges  came  to  the  same  conclusion,  although  not  exactly 
by  the  same  means,  nor  exactly  by  the  same  rules ;  but, 
upon  the  whole,  they  entirely  agree  in  answering  the  two 
questions  put  to  them   by  your  Lordships,  one  in  the 
affirmative,  and  the  other  in  the  negative.     I  have  also, 
with  my  noble  and  learned  friend,  well  considered  the  argu- 
ments of  the  learned  Judges  on  the  other  side ;  and,  after 
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giving  the  utmost  attention  in  my  power  to  their  argu-        1852. 
ments,  I  am  still  of  opinion  that  the  judgment  below  ought  s^sphrnsoii 
to  be  affirmed.  v- 

I  do  not  know  whether  it  is  worth  setting  right  an  error 
which  I  find  has  crept  into  the  copy  of  your  Lordships' 
paper  containing  the  learned  Judges^  opinions  (a),  as  to  what 
passed  when  one  of  the  Judges  (Mr.  Baron  Alderson)  was 
allowed  by  special  permission  to  read  the  opinion  of  Mr. 
Justice  Coleridge.  It  is  there  said,  referring  to  the  Bethnal 
Green  case,  that  I  used  these  words :  ^^  in  which  there  was 
great  difference  of  opinion  in  the  Exchequer  Chamber,  and 
in  which  case  we  had  the  benefit  of  having  the  manuscript 
judgments  of  those  learned  persons,  which  were  not  used  in 
moving  the  judgment  of  your  Lordships.^  It  was  I  that 
moved  that  judgment,  and  I  have  a  very  distinct  recollection 
of  having  very  great  difficulty  and  embarrassment  from  the 
conflicting  opinions  of  those  learned  Judges.  But  I  am  quite 
confident,  instead  of  saying  they  were  not  used  in  moving 
the  judgments  of  your  Lordships,  it  ought  to  have  been  dis- 
tinctly, that  they  were  used,  and  great  reliance  was  placed 
on  the  arguments  of  some  of  those  learned  Judges.  I  am 
quite  certain  that  those  judgments  were  used  in  the  course 
of  that  argument. 

Judgment    of    the    Court    below    affirmed    with 
costs  (6). 

(a)  See  Lord  Brougham*8  observations  printed  from  this  paper, 
anUy  p.  (im, 

{h)  Lords'  Journals,  16th  June,  1852,  p.  263. 
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1862. 
March  90. 


Dismissal  of 

Appeal. 

Costs. 


-    Appellant. 

D'Abcy  and  William  Abm-1  ^  ,    , 

I*  BesponaenU 


Andrew  Pbbsse  Mabtin 

Dominic 

Stbono 


In  an  appeal  from  a  decree  in  the  Court  of  Chancery  in  Irtlmif 
where  no  one  appeared  for  the  appellant,  hut  counsel  did  appear  for 
the  respondent,  the  appeal  was,  without  the  lepondent's  oonnad 
heing  called  on,  dismissed  with  costs. 


This  was  an  appeal  against  a  decree  of  the  Court  of  Chan- 
cery in  Ireland.    When  the  case  was  called  on, 

Mr.  Keogh  appeared  for  the  respondents,  and  prayed 
that  the  judgment  might  be  affirmed  and  the  appeal  dis- 
missed.    No  one  appeared  for  the  appellant. 

The  Lord  Chancellor^  without  calling  on  the  respon- 
dents^  counsel  to  state  the  nature  of  the  case,  moTed  that 
the  appeal  should  be  dismissed,  with  costs. 
Ordered  accordingly(a). 


1862. 
June  3. 


John  Hendebson  and  others 
James  Sandebson 


Appellants. 
Reepondent. 


Joint  iS^i  Co.   The  name  of  a  person  who  had  purchased  shares  in  a  joint-stock 


Contrihutory 
Date  of  his 
UabUity. 


bank  was,  after  the  stoppage  of  that  bank,  placed  on  the  list  of 
contributories,  but  only  from  the  date  at  which  he  made  the  pur- 
chase. An  appeal  was  presented  by  the  official  managers  against 
this  qualification  of  his  liability.  When  the  case  was  called  on, 
thb  qualification  was,  by  agreement^  struck  out,  and  the  order  of 
the  Court  below  varied  in  that  respect. 


In  this  case  Vice-Chancellor  Knight  Bruce  made,  on  the 

7th  /w/y,  1849,  an  order  by  which  Mr.  Sanderson's  name 

(a)  Lords*  Journals,  30th  Maixh,  1852. 
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was  retained  on  the  list  of  contributories  to  the  North  of 
England  Joint  Stock  Banking  Company,  but  only  from 
the  28th  of  January^  1847,  the  date  of  the  contract  by 
which  he  had  become  the  purchaser  of  fifty  shares  belong- 
ing to  a  person  deceased. 

The  Vice-Chancellor  in  giving  judgment  said :  "  How- 
ever the  law  may  be  as  to  creditors,  I  apprehend  that, 
as  between  the  partners  themselves,  this  gentleman  is  only 
liable  for  losses  from  the  S8th  of  January^  1847 '^(a). 
The  appellants  were  the  oflScial  managers  of  the  company, 
and  their  petition  of  appeal  prayed  that  ^<  the  name  of  the 
said  James  Sanderson  ought  to  be  retained  on  the  said  list 
of  contributories  without  any  qualification.**^  Mr.  Sanderson 
presented  a  cross  appeal,  praying  that  his  name  might  be 
altogether  struck  out  of  the  list  of  contributories,  on  a 
ground  on  which  he  rested  his  case  at  the  hearing,  that  the 
contract  of  sale  had  not  been  completed.  When  the  case 
was  called  on — 

Mr.  Prior  appeared  on  behalf  of  the  appellants,  and 
announced  that  by  agreement  between  the  parties  the  cross 
appeal  was  to  be  dismissed,  and  the  original  appeal  allowed. 

An  order  was  accordingly  made  directing  that  the  order 
of  the  Court  below  should  be  varied  by  leaving  out  the 
qualification  restricting  the  liability  of  Sanderson  to  the 
date  of  his  purchase  of  the  shares  (6). 


1862. 

Henderson 
and  others 

V. 

Sandebson. 


(a)  3  De  Gex  &  S.  66,  78.         (6)  Lords'  Journals,  drd  June,  1862. 
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1862. 
June  5. 


Covenaia. 
Practice, 
Costi. 


Elizabeth  Jones 
Samchbl  Cannock 


Plaintiff'  in  Error. 
Defendant  in  Error. 


A  lease  contained  a  covenant  by  the  lessor  to  do  oertaiii  wtark,  aad 
at  the  end  of  the  covenant  were  these  words  s  ^  and  the  wheU  of 
which  is  agreed  to  be  left  to  the  superintendence  of  the  defendant 
and  the  plaintiflf's  son  :" 

Held,  that  this  was  neither  a  condition  precedent  to,  nor  ooncor- 
rent  with,  the  covenant. 

In  a  writ  of  error  where  no  one  appeared  for  the  plaintifF  in  error, 
the  counsel  for  the  defendant  in  error  was  required  to  stele  the 
nature  of  the  case,  and  the  judgment  of  the  Court  below  was  tim 
affirmed,  with  costs. 


This  was  a  writ  of  error  od  a  judgment  of  the  Court  of 
Exchequer  Chamber.  Cannock  brought  an  action  of  cawe- 
nant  against  Jones  on  a  former  lease,  which  cootained  two 
clauses  as  to  the  repair  of  the  premises.  By  the  first.  Can- 
nock  engaged  to  keep  the  premises  in  repair  ^<  when  and  so 
often  as  occasion  shall  require,  the  said  farm-house  and 
buildings  being  previously  put  in  repaur  and  kept  in  repair 
by  the  said  £.  J.*^  The  second  clause  was  as  follows : 
^  The  said  Elizabeth  Jones  shall  and  will,  within  eighteen 
months  from  the  date  of  the  lease,  erect  and  build  a  new 
shed  and  stalls  for  feeding  cattle,  complete,  at  the  upper 
end  of  the  bam,  &c.,  and  the  whole  of  which  is  agreed  to  be 
left  to  the  superintendence  of  the  said  ^S'.  Cannock  and 
Edwin  Jones  her  (sic)  wnP  The  Court  of  Exchequer  held 
that  the  concluding  words  of  the  first  clause  amounted  to 
an  absolute  and  independent  covenant  on  the  part  oiEUxor 
heth  Jones  to  put  the  premises  into  repair,  and  that  the 
provision  in  the  second  clause,  that  the  work  should  be  left 
to  the  superintendence  of  Cannock  and  of  the  son  of  Elixa- 
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beth  JoneSf  was  not  a  condition  precedent  to,  or  concurrent 
with,  the  covenant  by  her  to  do  the  work  covenanted  for  in 
the  previous  clause  (a).  On  error  the  Court  of  Exchequer 
Chamber  affirmed  this  decision  {b). 

When  the  case  was  called  on  in  this  house, 

Mr.  Keating  and  Mr.  Gray  appeared  for  the  defendant 
in  error.  No  one  appeared  for  the  plaintiff  in  error,  and 
they  prayed  the  judgment  of  the  House. 

The  Lord  ChanceUor  directed  the  counsel  to  state  the 
nature  of  the  case. 

Mr.  Keating  did  so,  after  which. 


1862. 

JONBS 
V, 

Cannock. 


The  Lord  ChanceUor  said : — 
My  Lords,  the  plaintiff  in  error  does  not  appear  at  your 
Lordships'  bar  to  support  the  case  which  she  has  brought 
before  you.  The  only  question,  therefore,  for  the  House  is  this, 
whether  your  Lordships  will,  according  to  the  modem  pre- 
cedents, affirm  the  judgment  of  the  Court  below,  or,  accord- 
ing to  a  more  ancient  one,  simply  dismiss  the  appeal.  It  is  for 
that  reason  that  I  have  heard  the  short  opening  of  the  case, 
not  with  a  view  of  forming  any  absolute  decision  upon  it, 
but  for  the  purpose  of  infcnming  my  own  mind,  and  com- 
municating judicially  to  your  Lordships  my  opinion  wbe* 
ther,  on  the  part  of  the  plaintiff  in  error,  there  is  any  case 
in  point  of  law.  I  am  of  opinion  that  there  is  not.  I  shall 
therefore  move  your  Lordships,  not  simply  to  dismiss  the 
appeal,  but  to  affirm  the  judgment  of  the  Court  below. 


(a)  3  Exc.  Rep.  233. 


(J)  6  Exc.  Rep.  713. 
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1852.        Frederick  Mangles  and  others  - 
June  17, 

*       William  Dixon  and  others  - 


-  Appellants^ 

-  JSespandeni 


Dttcloikig 
facts. 
Charter- 
party. 


The  assignee  of  a  chose  in  action,  or  security  of  any  kind,  whei 
there  has  been  no  fraud,  stands  in  exactly  the  same  situation  i 
the  assignor  as  to  the  equities  arising  upon  it.  He  must  be  take 
to  be  cognisant  of  them.  It  is  his  duty  to  make  inquiries^  anc 
as  a  general  rule,  the  creator  of  the  security  thus  assigned  is  nc 
bound,  on  receiving  a  simple  notice  of  the  assignment,  to  volun 
teer  information.  If  a  loss  arises,  it  falls  upon  him  whose  dut; 
it  is  to  make  the  inquiries  and  who  has  not  made  them. 

But  if  the  notice  given  by  the  assignee  discloses,  on  the  face  of  i\ 
that  which  induces  the  belief  that  he  has  been  deceived  in  accept 
ing  the  assignment,  the  creator  of  the  security  is  bound  to  infom 
the  assignee  of  the  real  circamstances,  and  if  he  should  not  d< 
so,  he  will  be  bound  to  perform  the  stipulations  of  the  security 
and  cannot  be  allowed  to  take  advantage  of  the  equities  existinf 
as  between  the  assignor  and  himself. 

The  performance,  by  the  creator  of  a  security,  of  any  intennediai 
stipulations  in  it,  after  he  has  received  notice  of  its  assignmeni 
being  an  act  done  under  both  a  legal  and  an  equitable  liability,  cai 
never,  in  itself,  be  considered  as  a  ground  for  fixing  him  with  \ 
liability  to  something  beyond  that  by  which  he  is  equitably  bound 

A.  was  the  owner  of  a  vessel.  B,  was  to  charter  it  for  a  particula 
voyage  to  seek  a  particular  cargo.  Its  tonnage  was  larger  thai 
B,  required.  A.  was  willing  to  undertake  half  the  risk,  and  wa 
to  have  half  the  profits.  A  charter-party  was  executed,  on  thi 
24th  of  Aprils  1845,  by  which  the  vessel  was  declared  to  be  let  t 
freight,  at  16s.  a  ton  per  month,  to  B.y  and  bills  were  to  be  gives 
and  payments  from  time  to  time  made,  by  B.^  which,  taken  togc 
ther,  would  cover  one-half  of  the  amount  stipulated  for  th 
freight.  On  the  arrival  of  the  sliip  at  home,  B.  was  to  give  a  bill  i 
ninety  days'  date  for  the  remainder  of  the  freight.  Two  other  u 
struments  were  executed  on  the  same  day  ;  by  the  first  of  whic 
A,  was  to  join  in  the  adventure,  and,  '*  after  payment  or  deductio 
of  the  freight,  and  all  incidental  expenses,  the  profit  or  loss 
was  to  be  borne  by  the  parties  in  equal  moieties ;  and  by  the  othi 
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A.  gave  to  ^.  a  guarantie  for  the  due  performance,  by  the  clerk, 
of  the  stipulations  he  had  entered  into.  On  the  Ist  of  December^ 
1845y  while  the  ship  was  on  the  voyage.  A,  assigned  to  C.  th^ 
charter-party,  and  wrote  on  the  margin  thereof  a  note  addressed 
to  B,y  requesting  him  to  pay  "  what  is  due."  C.  gave  B.  notice  of 
this  assignment  and  note.  The  notice  was  in  the  ordinary  form, 
and  C,  made  no  inquiries  of  B»  B,  continued  the  payments  which, 
by  the  stipulations  in  the  charter-party,  he  was  bound  to  make* 
The  vessel  returned  in  Auput^  1846,  and  the  adventure  turned 
out  a  loss.  B,  claimed,  as  against  C,  to  balance  the  accounts  of 
profit  and  loss,  as  he  would  have  been  entitled  to  do  with  A,  had 
the  charter-party  not  been  assigned : 
Held,  that  in  equity  he  was  entitled  to  do  bo. 


1852. 

Mavolbs 

V, 

Dixon 
and  others. 


This  was  an  appeal  against  a  decree  of  Lord  Chancellor 
Cottenhaniy  which  had  reversed  a  previous  decree  of  Vice- 
Chancellor  Knight  Bruce. 

The  appellants  were  merchants  in  the  city  of  London^  and 
in  the  month  of  Aprils  1845,  through  their  agent,  entered 
into  a  contract  of  charter-party  with  the  agent  of  Messrs. 
Hoyd  and  Co.,  who  were  shipowners,  for  the  use  of  a  vessel 
called  the  Fifeshire^  of  463  tons  burden,  for  a  voyage  to 
bring  home  a  cargo  of  guano.  Tiie  charter-party,  which  was 
dated  on  the  23rd,  but  was  executed  on  the  24th  April,  1845, 
declared  that  the  ^^  charterers  agree  to  hire  the  said  vessel 
for  the  term  of  six  calendar  months  from  the  time  of  the 
ship  being  ready  to  sail,^  and  for  such  further  term  as  the 
charterers  should  think  proper,  not  exceeding  eighteen 
months  in  the  whole,  on  certain  conditions.  ^*  That  the 
charterers  shall  possess  the  entire  and  exclusive  use  of  the 
whole  reach  and  burden  of  the  vessel,^  with  the  exception 
of  what  was  necessary  for  the  use  of  the  master  and  crew ; 
^^  that  the  freight,  &c.  shall  be  for  and  payable  to  the 
charterers,  or  their  order ;  ^  that  '^  the  charterers  shall  be 
at  liberty  to  send  a  supercargo,^  &c«  8ec.  ;  and  then  came 
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the  following  ■dpuUrion : — "  In  oonsiderfttioii  of  the  t 
goiog,  the  charterers  agree  to  pay,  or  cause  to  be  paid 
the  captain  or  owner  of  the  said  vessel,  at  aad  after  the  i 
of  16s.  per  ton,  old  re^pster  measurement,  per  calen 
month,  and  in  like  proportion  for  aaj  fractional  pi 
thereof,  until  the  fioal  discharge  at  a  port  in  the  Unii 
Kingdom  ;  the  payment  for  victualling  tbe  men  is  to  a 
tinue  as  long  as  they  are  on  board  ;  the  freight  to  be  pi 
as  follows— say,  400/.  by  the  owners'  draft  on  tbe  tin 
terers,  payable  at  four  months'  date  from  the  time  of  I 
vessel  being  ready  to  proceed  from  Uvarpool ;  the  furtli 
sum  of  600/.  at  the  expiration  of  four  mooths  from  the  di 
of  the  ship  sailing,  by  a  like  draft  of  the  owners  on  tl 
charterers  at  four  months'  date ;  and  a  further  sum  of  151 
in  cash  at  the  expiration  of  eight  months'  from  tbe  dme 
sailing ;  and  a  like  payment  of  150/.  at  the  expiration 
every  succeeding  month  until  the  terminatioa  of  tbe  ei 
ployment  of  the  ^ip ;  and  the  remaiodo:,  on  unloading  ai 
right  delivery  of  tbe  cargo  in  the  United  Kif^dom,  by 
good  and  approved  bill  on  London  at  ninety  days'  datc^ ' 
cash  equal  thereto."  The  charterers  were  to  pay  all  pa 
charges,  &c. 

Two  other  instruments  were  executed  at  the  same  timt 
the  first  of  which  was  a  memorandum,  in  the  foUowii 
terms: — "  Memorandum,  that  Messrs.  Martlet,  Pric 
and  MooTe  having,  by  a  charter-party  dated  the  2Si 
AprU  instant,  hired  the  ship  Fifeahire  for  the  term  and 
the  freight  therdn  mentioned,  it  is  hereby  agreed  betva 
them  and  Mr.  G.  J.  AthUm,  that  the  trading  which  ahi 
be  carried  on,  and  all  cargo  and  prcxluce  which  shall  I 
sent  on  board  the  said  ship  in  purBuance  of  the  said  diarte 
party,  and  all  benefits  and  advantages  which  shall  be  derivi 
therefrom,  shell  be  for  and  upon  the  joint  account  and  rii 
<tf  the  said  Manglea,  Price,  and  Moore  of  the  <Hie  part«  ai 
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the  said  G.  J.  Aahton  of  the  other  part,  in  equal  propor- 
tions, and  that  after  payment  or  deduction  of  the  freight 
and  all  incidental  expenses,  the  profits  or  loss  which  shall 
arise  shall  be  borne  and  received  or  paid  by  the  said 
parties  in  equal  moieties.^  This  memorandum  was  signed 
by  G.  J.  Aahton. 

The  second  of  these  papers,  dated  on  the  same  day,  was 
a  guarantie  given  by  Boyd  and  Ca  for  the  due  perform- 
ance of  the  memorandum  of  agreement  thus  entered  into 
by  Ashton^t  that  agreement  being,  in  fact,  entered  into  by 
him  on  their  behalf.  The  guarantie  was  in  the  foUowing 
terms : — ^^  To  Messrs.  Mangles  and  Co.  Gentlemen, — In 
consideration  of  your  having  agreed  with  Mr.  George 
Joseph  Ashton  that  he  shall  be  entitled  to  one  moiety  of 
the  profits  to  be  earned  by  you  in  trading  with  the  ship 
Fifeshire,  in  pursuance  of  the  charter-party  entered  into 
between  you  and  ourselves  (Mr.  George  Joseph  Ashton  also 
bearing  one  moiety  of  the  expenses  and  loss,  if  any,  attend- 
ing the  same),  we  hereby  jointly  and  severally  guarantee 
and  undertake  and  agree,  from  time  to  time,  and  at  all 
times  hereafter,  to  save  you  harmless,  and  indenmify  you 
and  each  of  you  from  and  against  the  part  or  share  of  all 
such  charges,  expenses,  and  loss,  as  may  be  sustained  or 
happen  in  the  course  of  sudh  trading,  which  Mr.  George 
Joseph  Ashton,  by  virtue  of  your  agreement  with  him, 
would  be  liable  and  ought  to  pay ;  and  also  undertake  and 
agree,  from  time  to  time,  when  required,  to  repay  and 
reimburse  to  you  and  each  of  you  all  and  every  sums  and 
sum  of  money  which  you  or  either  of  you  may  pay  or  be 
liable  to  pay  for  or  by  reason  of  the  nonpayment  by 
Mr.  George  Joseph  Ashton  of  his  moiety  or  share  of  all  such 
charges  and  expenses  and  loss,  or  any  part  thereof.^  This 
guarantie  was  signed  by  Boydy  on  behalf  of  himself  and 
partners. 


1862. 
Manolis 

V. 
DiXOM 

and  others. 
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1852. 

Maxolks 

V. 
DlXOH 

and  othen. 


The  appellants  paid  the  sums  of  money  idpuljiled  m  the 
charter-party  and  accruing  due  before  the  14ch  of  Mmnk, 
1846,  on  which  day  they  received  a  notioe  from  the  re> 
spondents  that,  on  the  1st  of  December,  1845,  the  chnter- 
party  had  been  deposited  with  them  by  Boyd  and  Ca  **for 
a  valuable  consideration  in  money,  and  the  said  Bojfdmi 
Ca  did  on  that  day  authorize  you  to  pay  us  the  amoimtaf 
all  moneys  then  due,  or  thereafiter  to  become  due,  on  tilt 
said  charter-party  ;^  and  the  respondents  thereby  vequind 
the  appellants  to  pay  the  same.  This  notice  was  aoooB- 
panied  by  a  copy  of  an  order  of  the  date  of  the  lH 
of  Decembery  1845,  made  on  the  margin  of  the  charier 
party,  and  signed  by  Boyd  and  Co.,  which  order  was  k 
the  following  terms : — ^^  Messrs.  Mangles  and  Cot.  PksK 
pay  the  amount  of  what  is  due  from  this  date  to  Mesn. 
Dixon  and  Ca,  or  their  order.^  A  monthly  instalmflU 
became  due  on  the  1st  of  JUayy  1846.  It  was  duly  (fe* 
manded  by  the  respondents^  solicitor ;  and  after  some 
tation  in  paying  it,  on  the  ground  that  Boyd  and  Ca 
then  insolvent,  and  that  the  money  might  be  demanded 
from  the  appellants  by  the  assignees,  it  was  paid,  and  t 
stamped  receipt  asked  for  and  given.  The  Jtme  and  Jt^ 
instalments  were  voluntarily  paid. 

On  the  17th  of  August^  1846,  the  Fifeshire  arrived  in 
London^  and  was  taken  possession  of  by  the  appellants,  who 
sold  the  cargo.  It  was  then  discovered  that  the  adventuie 
had  terminated  in  a  loss,  and  the  appellants  deliveied  the 
accounts  showing  the  loss,  and  contended  that  Boyd  and  Ca 
were  liable  for  a  moiety  thereof,  and  offered  to  make  up  the 
accounts  with  the  respondents  on  that  footing.  The  respond- 
ents refused  to  accede  to  this  arrangement  of  tbe  busiiieBS, 
and  brought  an  action  in  the  Court  of  Exchequer  in  the  name 
of  Boyd  and  Co.  to  recover  the  balance  of  the  whole  freight 
due  upon  the  charter-party ;   in  which  action  a  verdict  and 
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judgment  were  recovered,  and  the  money  paid  (a).  On  the 
24th  of  February^  1847,  the  appellants  filed  their  bill  in 
Chancery  against  the  respondents,  and  Boyd  and  Co.  and 
their  assignees,  in  which  they  ^t  forth  the  whole  of  these 
matters,  and  prayed  that  the  accounts  might  be  taken  in 
respect  of  the  partnership  or  joint  adventure  between  the 
appellants  and  Boyd  and  Co.,  and  that  it  might  be  declared 
that  Dixon  and  Co.,  in  respect  of  their  assignment  of  the 
charter-party,  were  only  entitled  to  stand  in  the  place  of 
Boyd  and  Co.  upon  the  footing  of  the  agreement  between 
the  appellants  and  that  firm,  and  for  an  injunction  as  to 
the  action  and  the  judgment  thereon. 

The  respondents  in  their  answer  denied  all  knowledge 
and  notice  of  the  agreement  of  Aahton  and  the  guarantie  of 
Boyd  and  Co.,  and  insisted  that,  by  virtue  of  the  charter- 
party,  and  the  assignment  thereof  to  them,  and  the  order 
written  in  the  margin  thereof,  they  were  entitled  to  the 
whole  freight.  They  set  forth  that,  on  the  S9th  of  May^ 
1845,  they  advanced  to  Boyd  and  Co.  the  sum  of  1S,000/. 
on  their  promissory-note  of  that  date,  payable  with  interest 
on  demand ;  that  there  being  on  the  1st  ot  December ^  1845, 
a  balance  of  11,000/.  and  interest  due,  Boyd  and  Co.,  as  a 
security  to  them,  assigned  the  charter-party  to  them,  and 
that  on  the  14th  of  March^  1846,  they  gave  to  Mangles 
and  Co.  notice  of  such  assignment. 

On  the  28th  of  June^  1848,  the  cause  was  heard  before 
Vice-Chancellor  Knight  Bruce^  who  made  a  decree  in  favour 
of  the  appellants.  An  appeal  was  thereupon  taken  to  Lord 
Chancellor  Cottefiham,  who  reversed  the  decree,  and  ordered 
that  the  appellants'"  bill  should  be  dismissed  with  costs  {h). 
The  present  appeal  was  then  brought  to  this  House. 


1852. 
Manglm 

V, 

Dixos 
and  othen. 


(o)  16  Mee.  &  W.  337 ;  3  Ex.  (b)  1  Macn.  &  Gord.  437. 

Rep.  387. 
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1852. 

MAK0LB9 
DiXOK 


Mr.  Role  And  Mr.  /.  Bailey  (Mr.  Jasiah  SmUh 
with  them),  for  the  appellants : 
The  judgment  of  the  Court  below  proceeds  on  an  ei 
misapprehension  of  the  facts,  and  of  the  equities  to  wi 
they  give  rise.  The  contract  between  MfM/ngles  and 
and  Boyd  and  Co.  consisted  not  of  the  charter-paorty  ali 
but  of  three  instruments,  all  executed  at  the  same  ti 
On  the  1st  of  December^  1845,  Boyd  and  Cou  deposited 
charter-party  with  Dicoon  and  Co.  as  a  security  in  reqf 
of  an  antecedent  debt  of  12,000/.,  not  as  a  valuable  mA 
ment  on  which  future  advances  were  to  be  made.  1 
judgment  of  the  court  below  is  erroneous  in  assuming  tl 
the  money  was  borrowed  for  the  purpose  of  this  joint  adv 
ture.  There  is  not  one  particle  of  evidence  to  wairant  si 
an  assumption.  Dimms  having  this  charter-party  in  tfa 
possession,  gave  Manglea  no  notice  of  the  fact  until  I 
14th  ot  Marchf  1846.  Up  to.  that  time,  the  instalme 
had  been  regularly  paid  by  Mangles  and  Co^  to  Bojfd  a 
Co.  On  recdving  the  notice  of  the  deposit,  MangleM  a 
Co.  inquired  into  the  matter,  and  finding  the  deposit  to 
regular,  paid  the  monthly  instalment  of  150/.,  and  aft 
wards  paid  two  others.  The  ship  arrived  in  August^  m 
then  Mangles  and  Co.  proceeded  to  make  out  the  acooui 
of  the  joint  adventure.  From  the  first  this  was  a  joj 
adventure,  for  the  ship  was  too  large  for  the  purposes 
Mangles  and  Co. ;  and  therefore  the  two  brokers,  in  whc 
hands  the  matter  was  left,  arranged  the  fonn  in  which  t 
business  should  be  managed,  and  arranged  it  under  t 
advice  of  their  respective  solicitors,  in  order  that  everythi 
might  be  correct  in  point  of  law.  What  they  did  wasafti 
wards  expressly  authenticated  by  the  signature  of  Boyd  ai 
Co,  The  depositions  of  the  two  brokers  expressly  establi 
these  facts.  There  was  no  desire  that  this  should  be  a  seci 
transaction,  nor  ought  the  law  to  be  administered  agaii 
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fhe  appellants  on  the  opposite  supposition.  The  install 
tnents  paid  were  those  which,  in  any  event,  were  due  from 
the  appellants,  and  there  is  consequently  nothing  in  those 
payments  at  all  inconsistent  with  the  appellants'  repre- 
sentation of  the  transaction.  The  respondents  saw  the 
provisions  of  the  charter-party,  which  was  left  in  their 
hands,  and  must  have  observed  that  the  payments  made 
only  amounted  to  half  the  sum  therein  mentioned  as  the 
monthly  amount  of  the  freight,  and  yet  they  never  made 
any  inquiry  upon  the  subject,  nor  offered  the  least  objeo- 
tion  as  to  the  amount.  With  the  means  of  knowledge  in 
their  hands,  they  acquiesced  in  what  was  done  in  a  manner 
quite  incompatible  with  the  belief  that  they  thought  them- 
selves entitled  to  the  full  amount  of  freight  stated  on  the 
face  of  the  charter-party.  They  must  have  believed,  if 
they  did  not  actually  know,  that  there  was  another  agree- 
ment, which  qualified  and  controlled  the  stipulations  of  the 
charter-party. 

There  is  no  suggestion,  in  any  part  of  the  answer,  that 
the  respondents  could  have  improved  their  position,  had 
they,  at  any  time  before  the  arrival  of  the  ship,  received 
from  the  appellants  a  full  statement  of  all  the  agreements. 
In  what  respect,  therefore,  is  it  possible  for  them  to  set  up 
a  claim  of  equities  on  account  of  the  absence  of  such  a 
statement  ?  It  is  plain  that  the  assignee  of  a  chose  in 
action  takes  it  subject  to  all  existing  equities :  Coles  v. 
Jones  (e).  That  is  the  case  of  the  assignee  of  a  bond ;  and 
yet  a  bond  is  a  positive  and  absolute  stipulation  to  do  an 
act,  or  to  pay  a  sum  of  money,  apparently  subject  to  no  con- 
dition but  what  is  stated  on  the  face  of  the  bond.  Turton 
v.  Benson  (d)  is  to  the  same  effect.  It  is  for  the  assignee 
to  show  any  special  circumstances  which  take  him  out  of 
the  operation  of  that  rule.     None  such  exists  here.     The 

(c)  2  Vera.  092,  (</)  Id.  7(U ;  1  P.  Wms.  400. 

3b2 


1852. 
Manolis 

9. 
DlZON 

and  cfthionk 
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giring  bi  the  appellants  notice  of  tbe  asngmnent  did 
impose  on  them  the  oblij^tion  to  give  notice  of  t 
existing  equities.  If  they  wanted  information,  tbey  i 
bound  to  make  the  inquiry — they  had  ample  material 
put  them  on  making  the  inquiry. 

[The  Lord  CAancelfer.— Have  they  not  a  rigbt  to 
that  you  oug^t  to  have  informed  them  of  the  equities?] 
That  might  be  so  if  any  new  liability  was  sought  U 
imposed  oo  them.  But  that  is  not  so  here.  The  af^ 
lants  admit  that  1^79/.  are  due,  and  the  Vice-Cbancdl 
decree  was  made  for  paymait  of  that  amount.  Tl 
ought  to  have  inquired,  and  their  rights,  to  some  deg 
depend  on  the  particularity  of  thrir  inquiry ;  IbbiM 
V.  Rkadet  (e),  where  an  issue  was  directed  to  tiy  whet  \ 
the  infiMination  given  when  the  inquiry  was  made.  Li 
CoUetUtam,  in  the  present  case,  assumed  (/)  that  **it  i 
agreed  between  Boyd  and  Co.  and  MangUa  and  Co.  i 
the  adventure  should  be  on  the  joint  account  of  thoae  t 
houses — that  this  arrangement  was  intended  to  be  secret 
and  that "  it  was  for  that  purpose  made  in  the  flrst  instai 
between  Manglet  and  Co.  and  Mr.  Athton,  a  clerk 
Boyd  and  Co.  ;^  and  then  his  Lordship  supposes  that  I 
13,000/.,  for  which  this  charter-party  was  deposited  at 
security,  might  have  been  borrowed  for  "  tbe  purposes 
the  joint  adventure.'"  There  is  not  a  trace  of  pnx^  in  I 
evidesce  to  justify  these  conjectures,  and  yet  it  is  clear  tl 
Lord  CotlenhanCg  application  of  the  rules  of  equity  « 
mainly  influenced  by  this  supposition  of  secrecy  and  ci 
oealnient.  Thus  he  says  (g) :  **  They  therefore  put  it 
the  hands  of  Boyd  and  Co.  the  means  of  impoong  bii 
others,  not  merely  by  concealing  their  own  right,  but 
declaring  that  they  had  no  such  right,  but  that  tbe  wit 

(«)  2  Vem.  854.  (s)  1  Macn.  &  Gord.  446. 

(/)  1  Macn.  &  Gord.  «S. 
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belonged  to  Boyd  and  Co."*^    There  was  no  concealment ;         1852. 
the  whole  matter  was  left  in  the  hands  of  the  brokers,  who      m angles 
did  what  they  thought  was  necessary  to  charter  the  ship  in  o> 

due  form,  and  to  secure  to  Boyd  and  Co.  a  power  of  pai^  m^j  othen^ 
ticipating  in  what  was  expected  to  be  a  profitable  adventure* 
Lord  Cottenham  then  says  (h) :  "  It  is  a  well-known 
rule,  that  a  party,  having  a  secret  equity,  who  stands  by  and 
permits  the  apparent  owner  to  deal  with  others  as  if  he  was 
absolute  owner,  and  as  if  there  was  no  such  secret  equity, 
shall  not  be  permitted  to  assert  such  secret  equity  against 
a  title  founded  upon  such  apparent  ownership.^  This  rule 
is  not  applicable  here,  for  the  appellants  did  not  stand  by 
and  allow  the  respondents  to  advance  their  money  on  any 
such  supposed  ownership.  The  appellants  knew  nothing  of 
the  transactions  between  Boyd  and  Co.  and  the  respondents, 
until  the  latter  gave  notice  that  they  stood  in  the  situation 
of  Boyd  and  Co.  with  respect  to  the  money  due  from  the 
appellants.  The  freight  was  not  assigned  to  the  respond- 
ents independently  of  the  equities  to  which  the  assignors 
were  liable.  The  circumstances  of  this  case  resemble  those 
of  Cator  V.  Burke  (i),  where  the  attempt  to  do  what  is  done 
here  was  met  by  Lord  Loughborough  with  the  remark,  that 
it  was  ^^  turning  an  unassignable  into  an  assignable  secu- 
rity.'* In  Beckett  v.  Cordley  (j).  Lord  Thurlow,  reviewing 
the  cases  upon  this  subject,  said  {k) :  ^^  There  is  no  case  in 
the  books  but  where  the  party  to  whom  the  fraud  is  im- 
puted was  conusant  of  the  treaty  in  which  the  fraud  was 
practised.^  That  was  not  the  case  here,  nor  is  there  the 
least  proof  of  any  intention  to  commit  a  fraud,  or  even  to 
do  anything  in  a  secret  manner.  The  case  of  Priddy  ▼• 
Rose  (/)  very  much  resembles  the  present  in  many  circum- 

(A)  1  Macn.  &  Gord.  446.  (k)  1  Bro.  C.C.  367. 

(«)   1  Bro.  C.  C.  434.  (0  3  Mer.  86. 

( j)  Id.  353. 
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stances,  and  tliere  Sir  IK.  Gmn/ said  (m):  "Whyiaal 
person,  who  asked  no  question  on  the  subject,  and  gMi 
notice  of  his  having  any  interest  in  the  matter,  to  t^ 
trustees  that  it  was  their  duty  towards  him  to  bave  et 
in  the  debt  sooner  p  •  •  •  Tlie  person  prc^xising  to  i 
the  assignment  could  ask  the  trustees  whether  that  dk 
was  paid ;  but  the  trustees  had  no  apportimity  of  iqq 
ing  him  that  it  was  not  paid,  for  they  knew  nothiiij 
the  transaction.  They  have  been  guilty  of  no  bad  £ 
towards  the  plaintiffs ;  but  the  plaintiffs  have  been  wani 
in  common  prudence  in  not  consulting  the  trustees  be 
tbey  took  the  assignment^  There  is  no  rule  of  law  wt 
lays  it  down  that  a  person  merdy  receiving  notice  of 
assignment  is  bound  to  communicate  to  the  assignee  «U 
transactions  relating  to  it  between  himself  and  the  assigt 
The  assignor  ought  to  inquire,  and  if  he  does  not,  then,  i 
case  like  this,  where  there  is  no  fxetence  for  imputing  hm 
he  must  suffer  the  comequence  of  bis  own  n^ligence. 

Mr.  Purton  Cooper  and  Mr.  Diau^,  for  the 
spondents : 
There  can  be  no  doubt  that  the  name  of  Aahtan  i 
used  as  the  represmtative  of  the  appellants ;  and  the  tM 
at  law  of  the  deposit  of  the  charter-party,  and  of  1 
notice  to  the  appellants,  has  already  been  declucd  («). 
is  clear  that  Messrs.  Diaon  are  entitled  at  law  to  tbe  wh 
freight.  Then  arises  the  question,  whether  tbne  is  a 
equity  stated  in  tbe  bill  to  induce  the  Court  of  Ghana 
to  interfav  and  prevent  them  from  obtaining  the  benefit 
their  legal  rights.  There  are  two  equities  stated  in  the  b 
The  first  is,  that  if  the  effect  of  this  inatrumeut  wm 
entitle  Boyd  and  Co.,  or  their  assignees,  or   the  pers 

(m)  .T  Mer.  107.  3  Ex.  Kep.  387. 

(h)    lU  Mee.    &    W.    air; 
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claiming  under  them,  to  recover  the  whole  of  the  freight*' 
or  more  than  half,  that  was  a  mistake  as  to  the  intentions 
of  the  parties  which  equity  could  correct;  but  equity 
will  not  correct  such  a  mistake,  if  the  appellants  have 
acquiesced  in  Boyd  and  Ca  so  dealing  with  the  instrument, 
especially  as  regards  persons  who  have  had  no  notice  of  the 
mistake,  and  if  the  instrument  itself  has  been  assigned  for 
a  valuable  consideration.  The  other  equity  is,  that  this 
was  a  joint  adventure  both  as  to  profit  and  freight,  and 
that  Boyd  and  Co.  might,  on  a  settlement  of  accounts,  have 
to  refund ;  but  to  that  the  answer  is,  that  Diivons  cannot  be 
affected  with  a  possible  liability  of  Bayds,  of  which  they 
had  no  notice,  and  which  was  not  in  accordance  with  the 
terms  of  the  instrument  assigned  to  them.  This  equity 
could  not  arise  until  after  the  sale  of  the  cargo;  and  the 
title  to  the  payment  of  freight  arose  immediately  upon  the 
the  ship^s  arrival. 

[The  Lord  Chancellor. — There  could  not  be  any  other 
way  of  effectuating  this  agreement  for  the  division  of  the 
freight  than  that  which  has  been  adopted.  You  do  not 
import  the  second  or  third  agreement  into  the  first*  They 
all  constitute  but  one  agreement.] 

The  Court  of  Exchequer  thought  otherwise,  and  held 
that  the  payment  of  the  freight  was  an  abscdute  stipula* 
tion  under  the  charter-party,  and  must  be  made  without 
waiting  for  the  result  of  the  speculation  under  the  agreement 
and  guarantict  As  to  the  facts  of  this  case,  it  is  clear 
that  Messrs.  DuvoUy  by  their  notice  of  the  14th  of  Marchj 
demanded  not  half,  but  the  whole  of  the  freight ;  and  this 
was  the  character  of  their  claim  throughout.  Even  assum 
ing  Dhvon  and  Co.  to  stand  in  the  position  of  Boyd  and 
Co.,  it  is  clear  that  the  latter  would  have  had  a  right  on 
the  arrival  of  the  vessel  to  demand  a  bill  for  the  freight ; 
and  if  that  bill  had  been  refused,  Boyd  and  Co.  would 


1852. 

MAMttLSS 
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have  had  an  action  for  damages ;  and  it  would  have  ben 
no  answer  to  that  action  to  say  that  the  adventure  was  a 
joint  adventure,  which,  when  wound  up,  would  probaUj 
turn  out  to  be  a  loss.  In  such  a  case,  on  a  bill  filed 
the  joint  speculation  and  the  loss,  equity  would  not 
nise  that  loss,  which,  in  fact,  might  constitute  a 
demand,  but  would  not  be  a  set-K)ff  in  equity  against  a 
clear  demand  at  law ;  and  a  court  of  equity  would  not 
interfere.  Lawwn  v.  Samuel  (o).  A  court  of  equity  will 
not  interfere,  on  the  ground  of  an  equitable  set-off,  to  pre> 
vent  a  party  from  recovering  on  a  breach  of  contract, 
though  such  cross  demand  may  arise  out  of  the  oontnKt, 
the  breach  of  which  is  the  subject  of  the  action. 

The  grounds  on  which  Lord  CoUenham  decided  this 
case  were  these, — any  equity  arising  from  mistake  w» 
abandoned.  It  is  shown  by  a  high  authority  (p),  that  ^if 
a  person,  having  a  right  to  an  estate,  permit  or  enoounge 
a  purchaser  to  buy  it  of  another,  the  purchaser  shall  hold 
it  against  the  person  who  has  the  right.*"  Here  the  app4- 
lants,  by  allowing  Boyd  and  Co.  to  hold  a  charter-party 
which  apparently  gave  them  a  right  to  the  whole  of  the 
freight,  had  permitted  them  to  appear  to  have  a  legal  titles 
and  to  deal  on  the  footing  of  that  legal  title ;  and  having 
so  acted,  and  in  that  way  *^  permitted  or  encouraged^  the 
respondents  to  accept  this  charter-party  as  a  security  for 
the  whole  freight,  they  cannot  now  escape  from  the  coiia^ 
quences  of  their  own  act.  The  respondents,  in  their  answer 
in  the  court  below,  spoke  to  a  conversation  in  which  one  of 
the  appellants  had  said  that  if  the  ship  had  brought  home 
a  cargo  of  nitrate  of  soda,  instead  of  guano,  they  would 
have  heard  nothing  about  the  agreement  with  Aahian ;  in 

(o)  Cr.  &  Ph.  161.  peated  in  the  "  Concise  and  Prac- 

(p)  Vendors  &  P.  7  ed.  (1826),      tical  View  of  the  Law  of  Vendon 

p.  717.     This  statement  is  re-      and  Purchasers"  (ecL  1851),  W. 
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other  words,  saying,  that  if  the  adventure  had  been  one 
of  profit,  instead  of  loss,  the  full  freight  would  have  been 
paid  without  remark, — an  allegation  which,  being  quite 
uncontradicted  by  the  evidence,  fully  justified  the  observa- 
tions made  by  the  Lord  Chancellor  in  the  court  below.  In 
Steed  V.  WhUaker  (9),  Lord  Hardwicke  refused  to  set  up 
an  incumbrance  against  a  settlement,  because  the  incum- 
brancer, a  mortgagee,  had  lain  by  and  allowed  the  party 
entitled  under  the  settlement  to  build  upon  the  land  with-> 
out  giving  him  notice  of  the  mortgage.  A  similar  principle 
was  acted  on  in  Troughton  v.  Gitley  (r). 

In  Joyce  v.  De  Moleyna  («),  it  was  held,  that  if  a  man 
advanced  money,  and  without  notice  accepted  as  seciurity 
the  deeds  of  an  estate,  though  the  person  who  so  gave  them 
to  him  had  no  title  thus  to  dispose  of  them,  yet,  having 
the  apparent  ownership,  and  the  other  bandjlde  taking 
them,  the  possession  of  them  by  the  person  so  bona  fide 
taking  them  as  security  for  his  advances  would  be  protected 
by  the  Court.  These  cases  apply  to  and  furnish  the  prin* 
ciple  which  must  govern  the  decision  of  the  present  case* 
The  judgment  of  the  Court  below  proceeded  on  the  ground 
that  the  appellants  were  aware,  in  Marchj  1846,  that  the 
respondents  claimed  the  whole  of  the  freight,  and  they  did 
not  then  intimate  that  there  was  any  secret  partnership 
which  entitled  Boyd  and  Co.  to  but  one  half  of  it.  The 
decree,  therefore,  was  founded  on  the  transactions  betweed 
the  parties,  and  was  warranted  by  the  evidence  as  it  was  by 
the  pleadings.  The  appellants  cannot  be  heard  to  say,  as 
against  Dixon  and  Co.,  that  there  was  any  other  agreement 
in  existence  with  regard  to  the  freight  than  that  which 
appeared  on  the  face  of  the  charter-party.  The  same 
defence  against  the  liability  of  these  appellants  was  in  sub- 

{q)  Bamar.  Ch.  Cas.  220.  («)  2  Jones  &  Lai.  376. 

(r)  Ainbl.  630. 
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1852.  Stance  set  up  in  the  Exdiequer  as  in  Cfaanoery,  but  it  wm 
^^""^  ^  in  eflTect  overruled  in  both.  The  Court  of  Exchequer  tud 
V.  that  the  agreements  were  not  single,  but  sevorable ;  and  die 

and  ^^M.  JU^S™^^  ^^  ^^*  Baron  Parke  was  particularly  addrened 
to  that  point.  The  argument  in  the  Court  of  £zdieqotf 
took  place  after  the  argument  before  Lord  CaHenham^  faai 
before  he  pronounced  his  judgment,  and  the  judges  in  botb 
courts  came  to  the  same  conclusion;  and  there  can  be  do 
doubt  that  they  were  well  warranted  in  so  doing,  for  the  eti- 
dence  oS  Moore  and  Askton  shows  that  the  intentioa  was  thit 
this  charter-party  should  confer  legal  rights,  and  that  d» 
guarantie  and  the  charter-party  must  be  construed  as  dif* 
£etent  instruments.  The  Diwona^  as  the  holders  of  thii 
charter-party,  were  entitled  to  the  full  freight,  notwith- 
standing any  private  arrangement  between  ManglsM  and 
the  Boyda.  It  is  clear  that  Mangles  and  Co.  were  bound, 
on  the  arrival  of  the  vessel,  to  accept  a  bill  for  the  fragiit 
due  upon  the  charter-party.  Had  they  done  ao,  they  could 
not  afterwards  have  proceeded  in  Chancery  to  restram  aa 
action  on  their  acceptance,  upon  the  ground  of  the  ffristpiics 
of  the  collateral  agreement;  the  bill  would  have  beei 
negotiable,  and  would  have  been  enforceable  in  the  haacb 
of  a  third  person :  Burrongh  v.  Moaa  (^),  where  it  was 
decided  that  the  indorsee  of  a  negotiable  instrument,  tbov^ 
liable  to  all  the  equities  on  the  face  of  the  instruoient  itsd^ 
is  not  liable  to  others  which  are  collateral  to  it  (ti). 

[The  Lord  Chancellor.— The  bill  alleges  that  the  three 
instruments  made  but  one  agreement.  Your^mswer  reallj 
amounts  to  this, — that  Mangles  and  Co.  are  bound,  on  the 
ship's  arrival,  to  give  an  acceptance  for  the  whole  fraght 
remaining  due.] 

They  are  so.     If  the  equities  of  this  bill  are  founded  on 

(«)  1 0  Bam.  &  Cr .  558.  mente  affecting  bills  of  exdisnge, 

(u)  See,  as  to  collateral  agree-      Salmon  v.  WM^  ante,  p.  ^10. 
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the  true  effect  of  the  transaction  as  between  Mangles  and 
Bayd^  then,  as  this  is  a  secret  agreement  aifecting  a  con- 
tract by  which  legal  rights  were  created,  Dixona  cannot  be 
affected  without  notice,  and  there  has  not  been  any  notice 
here.  On  the  contrary.  Mangles  and  Co.,  by  paying  all  the 
monthly  instalments  of  freight,  acted  towards  Dioocn  and 
Co.,  until  after  the  loss  was  ascertained,  on  the  footing  oC 
their  rights  being  perfect  under  the  charter-party.  There 
was  nothing  on  the  face  of  the  instrument  itself  to  induce 
Dixon  and  Co.  to  ask  Maples  and  Co.  whether  they  had 
any  claims  inconsistent  with  the  charter-party.  The  coin 
duct  of  Mangles  and  Co.  did  not  give  rise  to  any  question 
on  that  point 

[The  Lord  Chancellor. "--Mangles  and  Co.  are  to  pay 
Ss.  a  ton ;  the  owners  are  to  pay  Ss.  a  ton :  they  did  not 
pay,  they  had  to  receive ;  but  their  nonpayment  was  equal 
to  payment.  At  the  end  of  the  voyage,  and  after  the  deli« 
very  of  the  cargo,  the  differences  would  be  calculated.  It 
was  reasonable  enough  that  Mangles  and  Co.  should  go  on 
paying  the  monthly  instalment  of  150/.,  and  yet  not  hi 
liable  at  the  end  of  the  time  to  the  whole  Ids.  a  toiw 
Nothing  can  be  more  plain  than  the  legal  operation  of  the 
charter-party ;  but  then  the  question  is, — what  is  its  equit^ 
able  construction  ?  Is  there  or  not,  on  the  part  of  Mangles 
and  Co.,  a  right  to  prevent  Dixon  and  Co.,  who  stand  in 
the  place  of  Boyd  and  Co.,  from  recovering,  at  the  close  of 
the  transaction,  what  Boyd  and  Co.  could  not  have  reco- 
vered ?] 

Whatever  might  be  the  equity  in  this  respect  between 
Mangles  and  Boydsy  no  notice  of  this  secret  partnership 
having  been  given  to  DioDons^  it  cannot  be  insisted  on  as 
against  them.  Under  such  circumstances,  the  general  rule 
as  to  the  equities  arising  on  the  transfer  of  a  chose  in  action 
do  not  apply.     This  case  was  properly  decided  on  the 
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principle  laid  down  by  this  House  in  The  Duke  of  Bet 
fort  V.  Neeld  (o),  to  which  Lord  Cottenhatn  referred  (i 
There  was  here,  as  there,  a  representation  on  which  thi 
parties  were  induced  to  act,  and  which,  therefore^  gc^ve  th 
rights  that  could  not  afterwards  be  contested  by  th 
who  made  the  representation.  In  that  case.  Lord  CoUi 
ham  would  not  admit  a  party  to  say  that  his  undiadoi 
authority  had  been  exceeded ;  nor  ought  the  parQr  here 
be  allowed  to  set  up  an  undisclosed  agreement  io  order 
affect  a  valid'  instrument  disclosed  to  third  parties,  si 
acted  on  by.  them. 

In  Hill  V.  Cailhvel(x)f  which  was  a  strong  case*  for  it  w 
one  of  a  post  obit  given  by  a  young  heir,  Lord  Marduna 
s&id  {y)  •  '*  ^^^  ^^^  ^B  right,  that  whoever  takes  the  ass^ 
ment  of  a  bond  being  a  chose  in  action,  takes  it  subjeot 
all  the  equity  in  the  hands  of  the  original  obligee ;  bi 
length  of  time  and  circumstances  may  vary  that,  and  msl 
the  case  of  the  assignee  stronger."^  Undisdosed  agic 
ments,  such  as  existed  in  this  case,  would  certainly  a 
weaken,  but  strengthen,  the  title  of  the  assignee.  H 
authority  of  any  case  may  therefore  be  admitted  wliii 
merely  states  the  general  and  well-known  rule,  that  i 
assignee  takes  subject  to  the  equities  which  aflect  d 
assignor ;  but  where  special  circumstances  exist,  as  they  i 
in  this  case,  that  general  rule,  though  of  unquestioiiafa 
authority  in  itself,  receives  a  modified  application. 

Mr.  RoUf  in  reply : 
The  case  in  the  Exchequer  does  not  affect  the  presa 
Admitting  the  judgment  there,  as  a  judgment  at  law,  to 
right,  tlie  appellants  now  claim  to  be  relieved  against  t 


(v)  12  Clark  &  F.  248. 
{w)  Macn.  &  Gord.  447. 


{x)  1  Ves.  122. 
(y)  Id.  123. 
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effect  of  it  by  the  rules  of  equity.  Lawson  v.  Samuel  is 
not  is  point,  for  in  that  case  there  had  been  a  distinct  breach 
of  agreement.  There  was  none  here.  All  the  three  papers 
constituted  but  one  agreement.  There  was  no  concealment 
intended.  It  was  necessary  that  the  three  distinct  papers 
should  be  drawn  up,  because,  except  by  that  mode  of  pro* 
ceeding,  the  real  intention  of  the  parties  could  not  be  carried 
into  effect.  It  is  because  a  chose  in  action  does  not,  upon 
its  bare  assignment,  disclose  all  the  equities  which  exist  in 
relation  to  it,  that  the  assignee  is  bound  to  inquire  what 
are  those  equities ;  and  if  he  takes  the  instrument  without 
inquiring,  he  must  be  bound  by  them. 


Manolbb 

o. 

Dixoir 

and  others. 


The  Lord  Chancellor : 

My  Lords,— -This  case  is  not  so  important  with  respect 
to  the  amount  of  property  involved  in  it,  as  it  is  with 
regard  to  the  principle  of  equity  which  your  Lordships  are 
called  upon  to  decide.  There  have  been  divided  opinions 
in  the  court  below,  and  your  Lordships  are  now  called 
upon  finally  to  determine  what  is  the  true  construction  of 
the  different  instruments  which  have  been  executed,  and 
what  is  the  rule  of  equity  properly  applicable  to  the  case. 

There  are  two  important  subjects  to  be  considered. 
First,  what  is  the  real  construction  of  the  different 
instruments  as  between  the  parties  to  those  instruments? 
And,  secondly,  what  is  the  construction  and  operation  of 
those  instruments  as  between  the  charterers  and  the 
bankers,  to  whom  the  owners  had  mortgaged,  or  rather 
made,  an  equitable  assignment  of  the  charter-party  ?  I 
propose  to  consider,  first,  the  operation  of  the  instruments 
as  between  the  parties  to  them,  without  any  reference  to 
the  difficulties  which  have  been  introduced  by  the  assign- 
ment of  the  charter-party  to  the  bankers. 

The  agreement  is  clearly  proved ;  but  I  shall  feel  it  my 
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duty,  under  the  peculiar  circumstanoes  of  this  case,  s 
the  facts  do  not  seem  to  have  been  properly  apprebenc 
the  court  below,  to  refer  your  Lordships,  more  than 
in  the  habit  of  doing,  to  documents  to  prcrre  what  i 
was  the  agreement.  The  transaction  was  of  this  m 
Messrs.  Mangles  were  desirous  of  chartering  a  vem 
search  of  guana  Messrs.  Boyd  were  ahipownen 
importers  of  guano  upon  a  large  scale,  and  tb^  b 
vessel,  called  the  Fifeahire^  which  they  were  ready  i 
upon  freight,  to  search  for  and  bring  back  guano. 
vessel  happened  to  be  of  too  great  a  tonnage  for  the 
posed  charterers,  Messrs.  Mangles,  and  tbereficne  it 
suggested,  on  the  part  of  Messrs.  Boyd,  that  they  n 
take  half  and  risk  half  of  the  venture ;  and  in  that 
Messrs.  Mangles  would  have,  indirectly,  the  precise  ^ 
tity  of  tonnage  which  they  required.  The  agree 
which  was  entered  into  upon  that  basis  was  carried 
effect  through  the  instrumentality  of  the  brokers  on 
side. 

It  naturally  occurred  to  the  brokers,  and  had,  inc 
been  suggested  by  the  solicitor  to  one  of  them,  that,  ai 
owners  of  the  vessel,  Messrs.  Boyd,  were  themselves  1 
co-charterers,  a  difficulty  would  arise  unless  the  docun 
assumed  a  particular  shape ;  that  is,  it  would  be  diff 
to  draw  a  contract  which  should  give  a  right  to  Mc 
Boyd  to  recover  only  the  portion  of  the  freight  which 
to  be  paid  by  Messrs.  Mangles,  whilst  Messrs.  I 
appeared  upon  the  face  of  the  charter-party  itself  as 
owners  of  the  very  vessel  which  was  to  earn  the  w 
freight.  Before  stating  how  that  difficulty  was  got  i 
I  must  say  that  the  witnesses  clearly  proved  that  the 
cise  agreement  between  the  parties  was  this,  that 
party  should  bear  half  the  expense.  The  sum  of  1 
ton  was  the  price  fixed  for  the  freight,  and,  acccntlii 
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the  clear  agreement,  without  the  slightest  doubt,  was,  that 
each  party,  the  owners,  and  the  charterers  properly  ao 
called,  should  bear  8s.  of  that  freiglit  (and  in  that  way 
16s.  were  to  be  paid),  and  the  risk  of  the  venture,  whether 
it  turned  out  profitably  or  the  contrary,  was  to  be  borne 
equally  between  them.  I  find  no  fault  with  the  way  in 
which  that  object  was  carried  into  execution.  They 
adopted  this  plan.  There  was  a  pure,  simple  charter* 
party  between  Boyda  on  the  one  hand,  and  Mangles  on 
the  other,  by  which  Boyda  lent  their  vessel  on  freight  to 
Mangles  to  go  in  search  of  guano;  and  the  freight  to  be 
paid  was  at  the  rate  of  16s.  a  ton.  Bills  were  to  be  given, 
at  different  dates,  one  upon  the  sailing  of  the  ship,  another 
at  another  time,  and  so  on  till  a  certain  number  of  months 
had  elapsed,  and  then  a  payment  of  1602.  in  cash  was  to  be 
made  every  month,  for  the  freight,  by  Messrs.  Mangles^ 
the  freighters  upon  the  face  of  this  instrument ;  and 
when  the  ship  came  home,  a  bill  at  ninety  days^  date,  which 
is  a  very  material  circumstance,  was  to  be  given  by  Mangles 
to  Boyd  for  whatever  might  be  the  balance  due  for  freight 
upon  the  adventure,  or  it  was  to  be  paid  in  cash  equal  to  a 
bill ;  that  is  to  say,  there  was  to  be  a  discount  equal  to 
the  term  of  ninety  days,  which  was  the  period  the  bill 
would  have  had  to  run. 

The  first  circumstance  which  would  strike  any  one  con- 
versant with  matters  of  business  on  reading  this  charter- 
party  is,  that  the  sums  which  were  to  be  paid  monthly  for 
freight  were,  as  nearly  in  round  numbers  as  could  be,  just 
one-half  of  the  16s.  a  ton ;  showing,  therefore,  upon  the  face 
of  the  charter-party  itself,  the  intention  of  the  parties  to  carry 
into  effect  the  real  agreement  that,  during  the  voyage  at  all 
events,  Messrs.  Mangles  were  not  to  pay  more  than  their 
half  of  the  freight,  which  was  stated  on  the  face  of  the 
charter-party  to  be  payable. 
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One  important  thing  to  ascertain  is  this,  was  there  ai 
fraud  intended  or  carried  into  execution  ?  was  there  ai 
secrecy  in  the  transaction  P  Clearly  and  indisputably  the 
was  not.  It  was  a  simple  mode  of  carrying  intp  effect  tl 
real  object  of  the  parties ;  and,  conversant  as  I  am  wil 
the  forms  of  conveyancing,  I  do  not  myself  know  bow 
would  have  been  easy  to  carry  their  real  intention  ini 
effect  in  a  better  way. 

The  plan  was  this.  After  that  charter-party  had  bee 
executed,  by  which  no  doubt,  upon  the  face  of  it.  Mesa 
Mangles  were  the  sole  charterers,  and  Messrs.  Bogd  wei 
the  owners  letting  their  ship  at  freight,  a  clerk  of  Messr 
Boydf  of  the  name  of  Aahtoriy  was  put  forward  as  if  be  wi 
a  person  who  was  to  undertake  the  half  of  the  risk,  an 
one-half  of  the  venture ;  he  accordingly  executed  an  agre 
ment,  which  I  will  call  number  two,  and  by  which  he  fix 
mally  assumed  a  share  in  the  adventure.  AIL  the  agra 
ments,  I  must  observe,  were  executed  on  the  same  day, — tli 
24th.  The  charter-party  was  dated  the  SSrd,  and  the  tw 
other  documents  were  dated  the  S4th ;  but  they  were  d 
executed  on  the  same  day  and  at  the  same  time.  There  i 
no  doubt  that  that  stipulation  ot  AshtorCa  included  ton 
nage,  because  the  tonnage  was  to  be  paid,  at  all  events  ii 
account,  to  Messrs.  Boyd  (we  shall  presently  see  how  it  wa 
to  be  paid) ;  and  then  by  another  document,  which  I  wil 
call  number  three,  Messrs.  Boyd  entered  into  a  guaranti 
with  Messrs.  Mangles^  that  Jshton  should  perform  hi 
part  of  the  engagement.  All  this  was  a  mere  contrivance 
a  piece  of  machinery  to  carry  into  effect  that  which  tb 
parties  would  have  done  directly,  but  for  the  difficult 
which  had  been  interposed  by  the  fact  that  Messrs.  Bof 
were  both  owners  of  the  vessel  and  adventurers  on  thi 
voyage  of  speculation.  It  is  admitted  that  Ashton  wi 
merely  a  nominee.     In  this  case  your  Lordships  are  sittio 
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as  a  court  of  equity,  and  therefore,  as  a  court  of  equity, 
you  can  entertain  no  doubt  that  AahUm  represented,  and  in 
point  of  fact  was,  for  all  the  purposes  of  this  cause,  the 
(inn  of  Messrs.  Boyd.  Then  was  there  anything  secret  in 
this  transaction  ?  Decidedly  not.  In  the  first  place,  it  was 
known  openly  to  the  brokers  of  both  parties,  and  carried 
into  execution  by  them  just  in  the  way  they  thought  pro- 
per, and  was  manifestly  communicated  to  their  clerks. 
And  we  have  these  two  remarkable  circumstances,  that 
Messrs.  Boyd  having,  before  the  ship  sailed,  furnished 
certain  materials  and  implements,  which  cost  more  than 
100/.,  for  the  purpose  of  loading  the  vessel  with  guano, 
they,  in  consequence  of  the  agreement  that  the  expenses 
should  be  borne  equally,  made  out  an  account  by  which 
one  moiety  of  the  aggr^;ate  of  those  charges  was  debited 
to  Mangles  and  Co.,  and  paid  by  them.  Now  that  was  neces- 
sarily seen  at  once  by  the  clerks  in  Boyds*  house,  and  they 
and  Ashton^  who  was  one  of  their  clerks,  and  their  brokers, 
and  everybody  in  point  of  fact  that  had  anything  to  do 
with  it,  must  have  perfectly  known  the  real  nature  of  the 
transaction.  There  is  a  still  more  remarkable  circumstance. 
Ashton  had  a  brother  who  was  resident  at  the  Cape,  and 
who  was  there  the  agent  of  Messrs.  Boyd.  In  August  of 
the  same  year,  when  nobody  knew  where  the  vessel  was  or 
whether  the  adventure  was  successful  or  otherwise,  Messrs. 
Boyd  wrote  to  Ashton^  at  the  Capej  their  own  agent,  and 
stated  to  him  that  they  had  got  the  Fifeshire  and  another 
vessel,  the  Jane^  on  a  voyage  for  guano,  and  that  they 
had  taken  half  the  risk  in  both  these  vessels.  So  that  this 
was  not  a  solitary  transaction;  and  so  far  from  desiring  to 
make  it  a  secret  transaction,  they  communicated  it  to  their 
agent  at  the  Cape,  amongst  other  matters  of  business,  with- 
out the  slightest  intimation  that  it  was  to  be  a  secret  matter. 
In  short,  they  were  very  great  importers,  as  appears  from 
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that  letter,  of  guano,  and  it  was  in  the  natural  oouneof 
their  business,  if  circumstances  called  for  it,  that  tbj 
should,  if  they  could,  let  a  vessel  and  join  in  the  adva- 
ture. 

My  Lords,  Aahton^  their  clerk,  has  proved  this.    He 
had  a  conversation  with  Messrs.  Boyd  after  they  hBA9ffaA 
to  take  a  half  of  this  venture,  and  he  asked  them  what  hd 
induced  them  to  do  so.     Upon  that  Messrs.  Bojfd  aid, 
**  Our  inducement  is  this :  we  shall  get  8fi.  a  ton  fjroni  the 
charterers,  Messrs.  Mangles^  and  that  will  pay  the  stap*! 
expenses;  so  that  we  cannot  do  any  great  faann;  and  if 
the  adventure  turns  out  fcnrtunately,  we  shall  have  a  kige 
sum  of  money,  probably,  as  the  return  of  the  voyage;  bit, 
at  all  events,  the  ship's  expenses  are  covered  by  the  8k  a 
ton.^'    This  is  proved  very  clearly  by  the  evideooe  of 
AMhiOfij  who  enters  fully,  in  his  evidence,  into  the  detail 
of  the  matter ;  and  the  agreements  show,  beyond  all  doobt, 
that  which  is  admitted  by  Messrs.  Boyd  themadvea^  in 
their  answer,  in  most  distinct  terms,   and   has,   indeed, 
never  been  disputed,  that  all  three  agreements  made  bat 
one  transaction.     This  is  very  important  with  respect  to 
the  view  in  which  I  am  now  considering  the  effect  of  ihern 
instruments,  namely,  as  against  themselves  ;  and  the  fiut  is 
proved,  not  only  by  the  evidence  of  Ashtauj  bnt  also  hj 
that  of  the  brokers.     [His  Lordship  here  referred  to  aod 
read  several  passages  from  the  evidence  of  these  witnesaei.] 
What  the  real  agreement  was,  therefore,  admits  of  no  doubt, 
and  I  have  now  explained  the  grounds  upon  which  die 
particular  machinery,  thus  employed,  was  adopted.    I  state 
to  your  Lordships,   without  hesitation,    that  thoe  b  no 
trace,  in  any  part  of  these  voluminous  proceedings,  of  say 
intention  to  make  a  secret  arrangement,  or  of  the  slighteit 
desire  to  keep  it  secret. 

The  ship  sailed  on  the  1st  otAugusty  1845 ; — ^but  we  will 
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stop  a  moment  to  consider  how  this  was  to  operate;  and  I 
think  nothing  can  be  more  clear  and  plain.  Messrs.  Boyd 
were  the  owners,  and  they  were  the  half -charterers,  they 
filled  both  characters;  and  Messrs.  Manglea  also  were 
half-charterers,  and  filled  only  that  character.  They 
were  to  pay  by  express  stipulation,  and  they  were  liable  to 
be  sued  at  law  for  the  recovery  of  their  moiety  of  the 
freight.  What  was  that  ?  Eight  shillings  a  ton  a  month. 
The  sums  stipulated  to  be  paid  by  them  during  the  voyage 
and  by  instalments,  were  all,  as  I  have  shown,  measured  by 
that  amount,  being,  as  nearly  as  possible,  one-half  of  the 
whole.  How  was  the  other  half  to  be  borne?  By  the 
other  co-charterers.  Who  were  they  ?  The  owners.  What 
was  the  consequence?  That  they  received  the  money 
every  month ;  they  had  it  in  hand ;  but  if  they  had  to 
receive,  they  had  also  to  pay,  though  the  payment  was  to 
be  made  to  themselves.  They  had  to  pay  as  charterers, 
and  to  receive  as  owners ;  and  in  that  way,  therefcnre,  the 
whole  16s.  a  ton  were  actually  paid  to  the  owners  during 
the  whole  of  the  voyage,  and  up  to  the  moment  the  ship 
arrived  at  its  destination  in  London.  I  deny,  my  Lords, 
that  there  was  a  single  shilling  unpaid  so  far  as  those  two 
sums  represented  the  whole  amount  of  the  two  halves. 
The  whole  freight  was  regularly  paid,  cither  by  moneys 
down  or  by  retaining  them,  which  was  equal  to  moneys 
down,  so  as  to  satisfy  the  whole  16s.  a  ton  during  the 
voyage. 

This  case  has  been  tried  at  law.  It  was  tried  in  the 
Court  of  Exchequer,  and  there  (a)  the  Lord  Chief  Baron 
and  Mr.  Baron  Parke,  having  the  documents  before  them, 
gave  an  opinion  that  the  true  construction  of  the  agreement 
was,  that  the  freight  was  to  be  paid  for  the  whole,  what- 
ever might  be  the  bidance  of  account ;  so  that,  at  the  con- 

(a)  3  Exoh.  Rep.  387. 
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elusion  of  the  voyage,  Messrs.  Mangles  were  bound  to  gifea 
bill  for  the  remaining  half  of  that  freight,  and  that  thej  ooaU 
not  treat  Na  8  and  No.  8  as  part  of  the  original  agreement 
The  case  at  law  assumes  a  very  singular  aspect ;  and  I 
must  say,  shows  the  danger  of  mixing  law  and  equity  toge- 
ther ;  this  being  an  assignment  of  a  chose  in  actiooy  as  it  ii 
called ;  that  is,  of  a  charter-party  which  is  not  assignable 
at  law,  but  may  be  assigned  in  equity  ;  I  will  assome, 
for  a  moment,  the  equitable  assignment  to  Messrs. 
The  action  was  brought,  in  truth,  by  Dueon  ;  but 
sarily  in  the  name  of  Messrs.  Bcyd^  because  die  diarter- 
party  was  not  assignable  at  law;    but  as  they  had  aa 
assignment  in  equity,  they  were  authorized   to  use  tke 
names  of  the  parties  legally  entitled.     In  the  Bxdieqiiav 
the  kamed  Judges  admit  the  action,  not  simply  as  die 
action  of  the  owners  of  the  vessel  for  the  freighty  but  th^ 
admit  it  as  the  action  of  the  owners  in  the  character  of 
trustees  for  the  bankers,  and  they  advert  to  the  equitdUe 
title  of  the  bankers  in  regard  to  thdr  decision.     In  thil 
way,  my  Lords,  they  in  point  of  fact  administer,  as  it  vcrc^ 
equity,  for  they  advert  to  the  equity,  and  yet  they  do  not 
carry  out  the  equity.     Both  the  learned  Judges  say,  titftt 
the  very  construction  that  they  put  upon  the  instnuncot 
was  put  upon  the  instrument  by  Messrs.  Manglee  then^ 
selves ;  for  that,  after  the  equitable  assignment  to  Messrs. 
Diaofiy  the  bankers,  they,  the  Messrs.  Manglee,  made  the 
monthly  payments  to  the  bankers.    But  how  could  diejr 
refrain  from  doing  so?    That  was  part  of  the  contract;  it 
was  intended  that  Messrs.  Mangles  should  pay  the  tonnage 
regularly,  by  monthly  instalments.    After  the  first  pay- 
ment during  the  voyage,  they  could  not  relieve  themsdvei 
from  that  liability,  whatever  might  be  the  result  of  the 
accounts.     It  was  intended  that  the  freight  should  be  pod 
pending  the  voyage,  and  up  to  the  close  of  it,  in  the  way  I 
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have  stated.  Then  what  construction  was  there  to  be  put 
upon  those  payments  ?  None  other  than  that  they  were  made 
in  obedience  to  the  actual  terms  of  the  contract  and  the  real 
intention  of  the  agreement.  I  cannot,  therefore,  draw  that 
infei;^nce  which  the  learned  Judges  have  drawn.  I  think  it 
was  in  perfect  obedience  to  the  contract,  and  according  to  the 
terms  of  the  contract,  that  the  monthly  payments  were  made. 

Let  us  see,  for  a  moment,  what  the  rights  of  the  parties 
were  upon  the  real  merits  of  the  case,  and  according  to 
truth  and  good  conscience.  What  is  the  nature  of  the 
real  transaction  ?  You  shall  pay  8s.,  or  rather,  we  will 
pay  between  us  16s.  a  ton  during  the  voyage;  that  will 
cover  the  ship  expenses ;  you  shall  pay  one  part,  we  will 
bear  the  other  part  ourselves.  There  is  to  be  a  joint 
account  made  out  when  the  voyage  is  ended,  and  then  there 
is  to  be  a  bill  at  ninety  days.  Now  it  would  not  require 
ninety  days, — we  shall  see  it  could  not,-~to  sell  the  cargo; 
and  therefore,  that  distant  day  was,  in  point  of  fact,  named 
to  enable  the  parties  to  wind  up  their  accounts ;  and  the  rea- 
son why,  upon  the  face  of  the  charter-party,  the  charterers 
were  made  liable  to  give  a  bill  at  the  end  of  the  voyage,  was 
manifestly  and  simply  this,  because  it  otherwise  would  have 
been  inconsistent  with  the  principle  of  the  charter-party. 
You  could  not  carry  it  out  as  a  legal  instrument,  unless 
you  carried  it  out  wholly.  If  they  had  not  made  the 
instrument  in  this  form, — and  it  was  but  form  according  to 
my  view  of  the  matter, — if  they  had  not  carried  it  out  to  the 
whole  extent,  they  would  have  disclosed  the  very  thing 
which  they  did  not  want  to  show  on  the  face  of  the  instru- 
ment, namely,  that  there  was  no  legal  right  in  Messrs.  Boyd 
to  bring  an  action  for  the  8s.  a  ton  pending  the  voyage. 

This,  then,  was  the  transaction  between  these  parties: 
Each  is  to  pay  (and  in  this  respect  I  look  upon  Messrs. 
Boyd  as  having  two  perfectly  distinct  characters) ;  Messrs. 
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brought  into  the  account  at  the  end  of  the  voyage,  and  that 
they  should  then  bear  the  profit  or  loss  ?  The  bill  for  ninety 
days  would  not  have  become  due  till  the  7th  of  December* 
On  the  10th  of  November  every  account  is  made  out,  the 
transaction  is  closed,  and  the  balance  of  the  money  is  ready 
to  be  paid  to  the  party  entitled  to  it.  What  would  be  said 
of  equity  in  this  country,  if  a  man  having  the  result  of  an 
account  in  his  hand,  ready  to  pay  over,  is  to  be  told,  in 
point  of  form  be  is  first  of  all  to  pay  that  which  he  never 
contracted  to  pay,  against  which  the  parties  agreed  to 
indemnify  him,  which  they  themselves  were  liable  to  pay, 
and  which,  though  they  were  entitled  to  receive,  they  in 
point  of  fact  had  received  by  retainer  during  the  voyage, 
and  up  to  the  moment  when  the  voyage  closed  ?  Can  we 
be  told  that  it  is  equitable  that  the  supposed  charterav 
should  pay  the  whole,  in  order  afterwards  to  have  the  right 
to  demand  a  part  back  again? 

Some  cases  were  cited  of  cross  demands.  This  is  not  a 
case,  in  my  apprehension,  either  of  a  cross-demand,  or  of  a 
set-off:  strictly,  it  is  neither  one  nor  the  other;  but  it 
depends  upon  the  true  meaning  of  the  agreement  The 
freight  never  became  due  in  equity  from  the  Messrs.  Man-* 
gle8j  because  the  agreement  was,  that  they  never  were  really 
to  pay  it.  The  consequence  of  which  is,  that  it  is  not 
a  proper  subject  to  be  charged  in  this  account  against 
Manglesj  but  relief  to  the  extent  of  half  the  amount  of  the 
stipulated  freight  is  to  be  given  to  them.  I  think  I  never 
saw  anything  much  clearer  than  that,  as  between  Messrs. 
Mangles  and  Co.  and  Messrs.  Boyd  and  Co.,  the  former 
.  were  not  liable  to  pay  the  extra  freight.  It  had  by  the 
force  of  the  agreement  been  already  received  during  the 
voyage,  and  therefore  there  was  a  clear  equity  as  between 
those  parties. 

Tliat  closes  the  transaction  as  regards  these  parties,  and 
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then  the  case  assumes  a  very  different  shape,  and  a  fcij 
important  one,  which  involves  certainly  the  ooosidenitjaa  d 
one  of  the  most  important  points  of  equity  law  that  I  an 
aware  of;  and  it  is  singular  that  it  should  be  reserved  &r 
decision  at  this  time.    The  case  in  that  respect  is  dik 
Messrs.  Dianm^  who  were  the  bankers  of  BojfdSf  had,  st 
an  early  period,  namely,  the  29th  of  Muj^^  1M5,  advaaeed 
IStfiOOl.  to  Messrs.  Bogdy  upon  their   promissory  doIb. 
That  was  entirely  independent  ot  any  transaction  of  the 
diarter-party ;  it  liad  nothing  whatever  to  do  with  it;  it 
was  not  advanced,  as  it  seems  to  have  been  undentood  b^ 
the  Lord  Chancellor  in  the  court  bdow,   on   the  joist 
account  of  these  charterers.     I  have  read  every  word  sf 
these  proceedings,  and  sought  in  vain  for  any  trace  sf 
justificaticm  for  such  a  notion.   The  bankers  admit  that  the 
advance  was  not  made  on  the  security  of  the  cfaarterfsrtj) 
that  they  did  not  originally  look  to  it  as  their  security,  and 
they  also  admit  what,  by-and-by,  will  be  important,  thst 
they  advanced  no  further  sum  after  they  got  the  assigmncat 
of  the  charter-party.     They  remain  for  some  time  upon  the 
security  of  the  promissory  note ;  but  they  become  a  littk 
alarmed,  apparently ;  for  there  were  11,0001.  sdll  doe  to 
them  upon  that  account,  and  I  suppose  they  called  fiir  s 
security.     The  result  was,  that  Messrs.  Boyd  gave  tbem 
the  charter-party,  and  we  must  take  it,  gave  to  them  d» 
charter-party  alone ;  and  in  the  margin  of  that  instruOMat 
this  was  written:  ^^  Messrs.  Mangka^PricSy  and  Co.,  pktse 
to  pay  the  amount  of  what  is  due  from  this  date  to  Mi 
Dixon  and  Co.,  or  their  order.    Boyd  and  Co.,  1st 
her^  1846.^'    It  will  not  be  disputed  that  that  is  a  mere 
direction  to  pay  the  amount  of  what  was  due,  withoot 
stating  any  particulars;  it  does  not  state  16s.  a  ton  to  be 
due  as  stipulated  by   the  charter-party;    it   only   says, 
**  Please  pay  what  is  due,"^  and  that  will  not  be  disputed 
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to  be  a  good  equitable  asagninent  of  what  was  due.  They 
remained  upwards  of  three  months  upon  that  security, 
without  giving  notice  to  Messrs.  Mangles  that  they  had 
taken  that  assignment,  and  yet  we  all  know  that  that  notice 
was  exceedingly  essential  to  their  own  safety  in  many 
respects;  but  being  satisfied  with  the  dealings  between 
themselves  and  the  Boyds,  they  did  not  give  any  notice 
until  the  14th  of  March^  1846,  when  they  gave  notice, 
but  not  quite  in  the  terms  of  the  endorsement  which  I  have 
read,  for  they  introduce  words  rather  more  copious  than 
the  words  used  in  the  assignment  to  them.  So  that  they  first 
of  all  remain  five  months  without  any  security  whatever, 
and  then  they  take  a  security  for  the  balance ;  they  then 
remain  above  three  months  without  giving  any  notice  of 
this  security  they  have  taken ;  they  make  no  communica- 
tion to  the  Messrs.  Mangles^  and  they  ask  no  question  of 
Messrs.  Mangles.  Very  shortly  after  that,  namely,  about 
two  months  afterwards,  the  Messrs.  Boyd  became  insol- 
vent. The  question  now  is,  what  are  the  rights  of  Messrs. 
Diaim  under  these  circumstances?  Just  stop  at  this 
moment  and  see  what  were  the  rights  of  these  parties  when 
the  actual  notice  was  given.  If  there  is  one  rule  more 
perfectly  established  in  a  court  of  equity  than  another,  it 
is,  that  whoever  takes  an  assignment  of  a  chnee  in  action, 
which  this  charter-party  was,  for  it  is  not  assignable  in 
law,  although  it  is  in  equity,  takes  it  subject  to  all  the  equi- 
ties of  the  person  who  made  the  assignment.  No  barrister 
would  presume  to  deny  in  any  court  of  equity,  that  at  the 
time  that  assignment  was  taken,  and  down  to  the  time  when 
the  notice  was  given,  during  all  these  months,  the  bankers 
took  precisely  the  same  interest,  and  were  subject  to  the 
same  liabilities,  namely,  to  No.  S  and  No.  8,  as  were  the 
Messrs.  Boyd  themselves.  If  they  had  notice,  it  only 
introduced  a  new  head  of  equity  against  Messrs.  Dixon^ 
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which  is,  that  they  are  bound  by  the  nodoe  which  thcj 
have,  for  equity  will  not  permit  a  roan  to  shut  his  eyes  tx 
a  fact  of  which  he  has  been  informed;  and  therefore^  if  Im 
has  notice,  he  is  bound  by  the  knowledge  be  has  thai 
acquired.  But  the  rule  to  which  I  have  referred  applia 
where  there  is  no  notice.  And  although  one  may  auf^nse 
Messrs.  Dixon  to  be  utterly  unacquainted  and  uninfimHd 
of  either  No.  2  or  No.  8,  they  were  bound  by  Noa.  1, 1^  8^ 
as  forming  one  agreement,  precisely  to  the  same  exteol  m 
Messrs.  Boyd  themselves  were  bound  at  the  time  nf  die 
execution  of  the  agreement.  They  do  not  ask  any  ques- 
tion of  Messrs.  Matiglea  when  they  do  ^ve  the  notioe,  m 
they  had  asked  none  when  they  took  the  security.  It  wai 
not  a  security  given  for  money  then  advanced,  it  was  fix 
money  which  had  already  been  advanced;  and  in  tlidi 
notice  they  intimate  that  fact,  for  tbey  mj  ^for  -valuabk 
consideratian.^  It  was,  therefore,  as  they  state  it  tmly, 
for  a  past  consideration ;  and  this  security  waa  takan,  m 
many  such  securities  are  daily  taken  in  the  city  of  Lomdmk 
No  doubt,  at  the  time,  they  thought  it  prudent  to  make 
themselves  as  secure  as  they  could,  and  they  took  the  best 
security  which  their  debtor  had  to  offer ;  but  they  took  it 
with  all  the  liabilities  to  which  he  was  subject  upon  it,  and 
your  Lordships  must  fix  them,  in  point  of  law,  as  being 
cognizant  of  those  liabilities  under  the  rule  to  which  I 
have  drawn  your  attention.  The  important  questicNB 
then  is  this.  When  the  notice  was  given,  was  it  incum- 
bent upon  Messrs.  Mangles  to  write  back  to  MessrSi 
Dixon  and  to  tell  them  that  there  were,  besides  the 
charter-party,  documents  Nos.  S  and  8  ?  In  the  find 
place,  who  is  to  inquire  and  to  take  the  trouble  in  these 
cases, — who  ought  to  do  that  ?  Why,  the  person  who  ought 
to  do  it  is  undoubtedly  he  who  is  fixed  with  the  liability 
Messrs.  Dixon  were  fixed   with  the  liability.      If  the] 
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desired  to  remove  that  liability,  they  ought  to  have  made 
due  inquiry,  and  therefore,  primd  facie  at  least,  the  loss 
ought  to  fall  upon  him  who,  having  the  duty  to  inquire, 
has  not  thought  proper  to  inquire.  He  has  no  right  to 
speculate  whether  he  shall  obtain  an  answer  which  may  di»* 
close  circumstances  that  he  is  not  desirous  to  know ;  and  if 
there  is  to  be  a  loss,  the  loss  ought  to  fall  upon  him  who, 
being  subject  to  the  liability,  and  having  to  remove  that 
liability  if  he  can  remove  it,  ought  to  inquire  and  does  not 
inquire.  I  must  take  care  and  guard  myself  upon  this 
important  point,  as  not  for  a  moment  meaning  to  say  that 
if  that  notice  of  the  bankers  had  shown  that  they  had  been 
deceived,  that  they  were  advancing  money  upon  a  groond 
which  they  misunderstood,  and  if  the  charterers,  Messrs. 
Mangles  and  Co.,  had  stood  by,  well  knowing  that  circum- 
stance, and  had  been  silent,  the  result  would  have  been  the 
I  agree  that  the  case  would  be  altogether  different* 


same 


It  would  then  have  been  incumbent  upon  the  Messrs.  Man- 
gles to  disclose  the  real  circumstances  of  the  case  to  Messrs. 
Dixon ;  and  if  they  did  not  do  so,  they  would  be  just  as 
much  bound  as  it  is  now  contended  they  ought  to  be  bound. 
Let  us  see  how  the  case  stands  in  that  respect.  The  deal- 
ing, remember,  was  between  Messrs.  Boyd  and  Messrs. 
Dioffon,  without  any  intervention  in  any  manner,  directly 
or  indirectly,  or  any  inquiry  of  Messrs.  Mangles.  What 
was  there  to  induce  Messrs.  Mangles  when  they  received 
that  notice  to  suppose  that  Messrs.  Boyd  had  been  com- 
mitting a  fraud  upon  Messrs.  Dixon^  their  own  bankers  ? 
*^  Pay  what  is  due,^  they  say.  Messrs.  Mangles  of  course 
intended  to  pay  what  was  due«  Why  were  they  to  sup- 
pose that  No.  S  and  No.  3  had  not  been  communicated  to 
Messrs.  Dixon^  who  put  trust  and  credit  in  the  statement 
of  Messrs.  Boyd,  and  who  advanced  this  sum  of  12,000/. 
upon  their  mere  promissory  note,  and  remained  content 
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with  it  for  months.  They  subsequently  take  an  assigii- 
ment ;  but  they  do  not  communicate  that  assignment  etm 
to  Messrs.  Mangles  for  two  or  three  months  aflterwanb; 
then  they  give  the  notice,  and  then  they  say,  *'  We  hafe 
told  you  of  this  transaction  now,  and  you  shall  be  liable  lo 
everything  which  we  have  neglected  for  our  own  aecurifj. 
We  have  neglected  to  inquire,  we  have  dealt  bdhind  your 
back  with  Messrs.  Boyd*  We,  the  bankers,  ha^e  dolt 
with  our  own  customers  without  your  interventioD ;  tkj 
have  incurred  a  great  debt  with  us,  and  we  have  taken  m 
assignment  of  this,  which  is  not  an  instrument  assignabk^ 
except  in  equity,  and  which  imposes  all  the  liability  upon 
us.  We  did  not  for  a  long  time  communicate  that  taet  to 
you ;  we  have  never  made  any  inquiry  whether  you  have 
had  any  dealings  with  them ;  but  "now  that  we  give  you 
notice  of  the  assignment,  we  throw  upon  you  at  onoe  the 
whole  liability,  and  demre  you  to  indemnify  us  for  our  own 
negligence,  our  own  want  of  care  and  caution,  which,  duly 
exercised,  would  have  prevented  this.^ 

Now  certainly  that  is  a  new  point.  I  admit  the  books  do 
not  establish  the  rule ;  but  I  think  the  principle  is  perfectly 
clear,  that  where  there  is  no  fraud,  nothing  to  lead  to  the 
conclusion  in  the  mind  of  the  party  who  receives  the  notice^ 
that  the  party  who  gives  it  has  been  deceived  and  is  likefy 
to  sustain  a  loss ;  I  say  it  is  clear  that  the  former  is  not 
bound  to  volunteer  information.  I  conceive  that  equi^ 
will  not  require  the  party  who  receives  the  notice,  imperti- 
nently almost,  to  interfere  between  two  parties  who  have 
dealt  behind  his  back,  and  who  have  never  made  any  com- 
munication to  him,  or  even  seen  him,  on  that  subject.  Haj 
Messrs.  Mangles  done  so,  they  must  have  begun  by  sup* 
posing  that  Messrs.  Boyd  had  cheated  Messrs.  Diaony  and 
they  must  have  had  the  hardihood  to  say,  <<  We  are  afraid 
that  Messrs.  Boyd  have  been  committing  a  fraud  upon 
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you,  for  we  do  not  see  that  you  mention  No,  S  and  No.  8 ; 
therefore  we  are  forced  to  tell  you  of  tliem.^  Suppose  that 
Messrs.  Boyd  had,  as  the  probability  was,  really  stated 
the  facts,  it  would  have  been  a  very  disagreeable  answer,  I 
imagine,  that  would  have  been  received  by  Messrs,  Mangles 
to  that  communication.  Your  Lordships  were  asked  by  the 
learned  counsel  at  the  bar  who  appeared  for  Messrs.  Afaii- 
glesy — and  upon  the  subject  of  character  it  was  put  as  a 
very  fair  question, — whether,  after  the  turn  this  case  has 
taken,  the  House  would  say  that  there  was  anything  fraudu- 
lent in  the  transaction  as  between  Messrs.  Mangles  and 
Messrs.  Diaon :  and  I  cannot  help  stating  to  your  Lord- 
ships, that  my  clear  impression  is,  that  there  is  no  trace  of 
any  such  fraud,  or  any  fraudulent  intention,  on  the  part  of 
the  Messrs.  Mangles. 

Another  view  of  it  is  this ;  it  did  not  at  all  follow  that 
upon  the  result  of  the  transaction  there  would  not  be 
enough  to  pay  Messrs.  Diaon.  That  depended  upon  the 
success  or  failure  of  the  adventure,  as  to  which  nobody 
knew  what  would  take  place.  The  adventure  did  not  turn 
out  successful ;  but  nobody  could  anticipate  that,  and  there 
is  no  doubt,  as  between  Messrs.  Boyd  on  the  one  hand,  and 
their  own  bankers,  Messrs.  Diaonj  on  the  other,  that  Messrs. 
Diaon  would  have  been  entitled  to  the  whole  extent  of  the 
freight  earned,  to  the  whole  16s.  a  ton,  during  the  whole 
voyage. 

The  authorities  upon  this  subject,  as  to  liabilities,  show 
that  if  a  man  does  take  an  assignment  of  a  chose  in  action 
he  must  take  his  chance  as  to  the  exact  position  in  which 
the  party  giving  it  stands.  The  case  of  Cator  v.  Burke{Jji) 
very  strongly  illustrates  that.  There  the  defendants,  the 
Burhesj  had  entered  into  a  bond  of  500/.  to  the  other 
defendant,  Hargrave^  for  securing  860/.,  and  Hargrave 

(h)  1  Bro.  Chan.  Cas.  434. 
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had  given  to  them  a  counter  bond.  Hargrove  then  i 
sited  the  first  bond  with  a  man  of  the  name  of  CtUor, 
Cator  filed  his  bill,  in  order  to  prevent  the  parties  a) 
from  setting  up  their  counter  bond.  Nothing  could  wf 
more  fraudulent  upon  the  face  of  it  than  a  bond  ai 
counter  bond ;  because  there  you  do  enable  the  part 
deal  with  the  bond  you  give  him,  when  you  know  that 
have  a  defence  in  your  hand,  namely,  a  counter  bond 
set  up  as  a  defence  to  the  legal  obligation.  Caicr  doe 
appear  to  have  had  notice.  The  Lords  CommissioneiB 
that  there  was  no  equity,  and  Lord  Thurlow^  on  thi 
hearing  of  the  case,  seemed  to  think  that  it  was  not  satt 
tory ;  but  he  decided  it  upon  this  ground,— that  a  9f 
purpose  appearing  for  the  bond  to  Hargrove^  and  th 
was  not  to  give  a  general  credit,  the  plaintiff  was  not 
tied  to  the  remedy  prayed,  and  therefcn^  affirmed  the  L 
Commissioners^  order  of  dismission.  I  understand 
decision  to  amount  to  this,— -that,  there  being  no  ga 
claim,  but  there  being  a  special  purpose,  which  was 
perly  provided  for  by  the  counter  bond,  the  man  who 
an  assignment  of  the  original  bond  was  not  entitle 
have  any  remedy  against  the  counter  bond,  though  he  1 
nothing  at  all  of  it.  That  is  certainly  the  strongest 
that  can  be  upon  the  subject 

In  Turton  v.  Benwn  (c),  the  case  was  one  where  i 
aoTii  upon  the  marriage  of  his  daughter,  had  advanceda 
of  money,  and  took  a  bond,  which  equity  always  hoU 
void,  from  the  son-in-law,  to  return  part  of  the  marri 
portion.  The  bond  was  deposited  with  one  Sir  7%ao 
Janssen^  as  an  additional  security  for  money  due. 
Benmm  died.  Sir  Theodoria  demands  were  aftem 
paid,  and  then  the  administrator  assigned  die  bond  fa 
benefit  of  the  general  creditors  of  the  deceased.  The  M 

(c)  1  P.  Wms.  496 ;  2  Vera.  764. 


GASES  IN  THE  HOUSE  OF  LORDS. 


787 


of  the  Rolls  declared  *'  that  the  creditors  of  Benson  could 
not  be  in  a  better  condition  than  Benson  himself,  and  as  to 
Sir  Theodore  Ja/nssen^  it  was  to  be  considered  that  he  had 
no  legal  title  to  this  bond,  but  only  an  equitable  assign- 
ment ;  and  therefore,  having  a  security  which  was  not  good 
in  equity,  he  could  not  be  in  a  better  condition  than  Benwn 
himself  was ;  that  supposing  a  man  should  assign  over  a 
satisfied  bond  as  a  security  for  a  just  debt,  the  assignee 
could  not  set  up  the  bond  in  equity,  which,  being  satisfied 
before,  could  receive  no  new  force  from  the  assignment 
That  it  was  incumbent  on  any  one  who  took  an  assignment 
of  a  bond  to  be  informed  by  the  obligor  concerning  the 
quantum  due  upon  such  bond,  which  if  he  neglected  to  do, 
it  was  his  own  fault,  and  he  should  not  take  advantage  of 
his  own  laches.**'  There  are  other  passages  to  the  same 
efiect  when  it  afterwards  came  on  before  the  Lord  Chan- 
cellor. That  shows  clearly,  what  has  never  been  disputed, 
that  whatever  may  be  the  state  of  the  account,  although 
not  even  one  single  shilling  is  due,  the  man  who  takes  an 
assignment  of  the  bond  must  take  it  just  as  he  finds  it,  and 
he  cannot  insist  on  the  legal  obb'gation  that  remains ;  the 
liability  at  law  remains  just  as  good  as  ever,  but  there  is  no 
obligation  in  equity.  Th^  man  who  took  the  assignment 
ought  to  have  inquired.  This  is  the  doctrine  laid  down  in 
Matthews  v.  WdUtvyn  (d)  and  in  Chambers  v.  Ooldwyn  (e), 
which  is  still  stronger.  Where  a  man  takes  an  assignment 
of  a  mortgage  and  gets  the  legal  estate ;  even  in  that  case 
he  has  not  done  suflScient  for  his  perfect  security  to  take  it 
without  having  communication  with,  and  obtaining  the 
concurrence  of,  the  mortgagor ;  for,  whatever  be  the  state 
of  the  account,  although  he  gets  a  transfer  of  the  legal 
estate,  he  is  bound  by  the  state  of  the  account ;  and  he 
cannot  recover  a  shilling  beyond  what  is  actually  due, 
(d)  4  Ves.  118.  («)  9  Ve8.264. 
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although  there  is  no  endonement  of  payments  upon 
mortgage-deed,  and  although  he  has  no  notice  of  a  sii 
shilling  of  the  money  having  been  paid  off.  The  r 
therefore,  is  perfectly  clear. 

Now,  my  Lords,  the  only  question  that  remains  tc 
considered  is  the  conduct  of  the  parties  in  this  case  a 
the  notice.  The  notice  spoke,  as  I  told  your  Lordships 
past  consideration.  It  is  admitted,  as  I  have  stated,  by 
Messrs.  Boyd  and  by  the  bankers,  that  no  advance  ^ 
made  upon  the  charter-party,  nor  after  its  assignme 
that  they  made  no  inquiry;  and  the  question  is,  w 
ther  the  mere  payment  of  the  monthly  instahnents 
freight  by  Messrs.  Mangles  can  or  can  not  affect  their  ii| 
to  have  an  account  taken. 

It  appears  to  me,  my  Lords,  for  the  grounds  and  retim 
I  have  already  stated,  that  no  question  could  arise  fn 
that  circumstance,  because  they  were  under  an  absoh 
legal  liability  to  pay,  and  not  simply  a  legal  liabil 
between  the  original  parties,  but  an  equitable  liabQity  1 
tween  themselves  and  the  assignees  of  the  charter-party, 
was  not  merely  a  charter-party  by  which  they  were  boa 
by  law,  but  it  was  a  true  and  real  agreement  in  equity  th 
they  should  pay,  pending  the  voyage,  that  monthly  sum 
IBOL  And  as  in  equity  the  charter-party  was  assignabi 
the  assignee  became  in  equity  entitled  to  that  150/.  Tbei 
fore  it  was  an  act  done  in  obedience  to  the  charter-part 
and  in  consequence  of  the  liability  to  pay  what  sum  w 
due  from  *<  this  date,"^ — for  those  are  the  words  used 
the  assignment;  and  therefore  they  were  merdy  pei:fen 
ing  properly,  legally,  and  equitably  their  part  of  t 
agreement.  The  due  performance  of  an  agreement  nei 
can  be  considered  as  the  ground  for  fixing  parties  wi 
a  liability  to  something  beyond  that  by  which  they  i 
equitably  bound. 
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It  was  stated,  that  in  the  court  below  the  judgment  was 
postponed  for,  I  think,  a  year;  and  it  may  have  been  by 
accident  that  the  facts  in  some  degree  escaped  the  recoUeo* 
tion  of  the  noble  and  learned  Lord,  of  whom,  as  a  Judge,  it 
is  impossible  for  any  one  to  speak  here  or  elsewhere  without 
great  admiration,  for  the  pains  which  he  took,  the  ability 
which  he  displayed,  and  the  knowledge  that  he  possessed. 
No  successor  of  his  can  di£Fer  from  that  noble  and  learned 
Lord  without  feeling  very  great  doubt  whether  he  himself 
has  arrived  at  a  just  conclusion ;  but  that  learned  judge 
certainly  had  an  impression  against  Messrs.  Mangles  which 
does  not  appear  to  me  to  have  been  warranted  by  the  facts 
of  the  case.  He  supposed  the  transaction  to  have  been  secret 
I  have  shown  to  your  Lordships  that  the  very  contrary  was 
the  case.  He  seemed  to  find  fault  with  the  decree  of  the 
court  below,  because  there  had  not  been  an  inquiry  as  to 
whether  the  18,000/.  had  been  advanced  for  the  joint 
adventure.  There  was  no  pretence  for  such  an  inquiry ; 
because  the  bankers  themselves  say  they  neither  advanced 
it  in  regard  to  that  adventure,  nor  did  they  advance  any- 
thing  after  the  assignment.  His  Lordship  seems  also  to 
have  supposed  that  Messrs.  Mangles  might  have  received 
notice  of  the  assignment  before  the  actual  notice  was  served. 
There  is  no  trace  of  any  such  thing  in  these  pleadings,  and 
the  impression  on  his  mind  at  the  time,  that  there  had  bec^n 
something  irregular  on  their  part,  was  certainly  erroneous. 

I  have  paid  very  great  attention  to  this  case,  which  I  am 
especially  bound  to  do,  differing  as  I  do  from  the  decision 
of  the  Lord  Chancellor,  believing  the  true  rule  in  equity  to 
be  that  which  I  have  stated.  The  only  ground  on  which  I 
understand  the  decision  was  rested  was  this,  that  where  a 
man  having  an  interest  in  property  stands  by  and  sees 
another  man  dealing  with  tliat  property,  as  owner,  with 
another  person  whp  is  ignorant  of  the  want  of  title  in  the 
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person  with  whom  he  is  dealing,  equity  will  bind  the  nm 
who  stands  by.  Now  nobody  denies  that  prapoatioo; 
nothing  can  be  more  perfectly  settled.  Xhe  Ijord  Chm 
cellor  referred  to  the  case  of  the  Duke  of  Beaufort  t 
Neeld  (/).  There  the  Duke^s  agent,  with  a  power  ti 
act,  had  instructions  not  to  act,  except  under  certn 
circumstances,  but  he  exercised  the  authority  witiMnl 
disclosing  those  instructions;  and  it  was  held  that  th 
principal  was  bound.  But  how  does  that  apply  to  dii 
case  ?  The  agent  was  there  in  the  place  of  the  prindptl, 
the  instructions  given  to  him  were  not  disclosed ;  he  wrn^ 
therefore,  an  agent  with  full  authority,  and  noAoif 
could  be  more  dangerous  to  the  dealings  of  mankind  thn 
to  hold  that  a  man  was  not  bound  by  the  act  of  his  agaH 
to  whom  he  had  given  full  authority,  because  the  agent  hid 
secret  and  private  instructions  not  to  exercise  his  power, 
except  in  a  particular  case.  I  cannot  see,  my  I«c»ds,  how 
that  bears  upon  this  case,  for  the  facts  are  not  identiodi 
nor  even  similar.  I  cannot  find  any  &cts  h«re  to  bring  this 
case  within  that  rule.  There  was  no  standing  by  on  the 
part  of  Messrs.  Mangles  when  they  saw  Messrs.  Bmfi 
dealing  with  Messrs.  Diwon^  the  bankers ;  the  dealing  was 
behind  their  backs  five  or  six  months  before  ;  they  did  not 
even  know  that  the  transaction  had  taken  place.  What 
fraud  was  there  ?  What  standing  by  was  th&ce  ?  Thcj 
were  wholly  unaware  that  there  had  been  an  assignment  of 
the  charter-party  as  a  security,  until  some  two  or  three 
months  afterwards ;  when  there  being  the  danger,  no  doubt, 
of  the  insolvency  of  the  Messrs.  Boydy  the  Messrs.  Diem 
gave  notice ;  but  what  standing  by  was  there  ?  Let  any 
man  point  out  what  damage  accrued  to  the  Messrs.  Diem 
in  consequence  of  the  acts  of  Messrs.  Jifanglee.  The 
Messrs.  Diaon  may  have  been  very  much  damaged  by  the 
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acts  of  Messrs.  Boyd,  but  Messrs.  Boyd  were  the  persons 
with  whom  they  were  dealing,  and  behind  the  backs  and 
without  the  knowledge  in  any  manner  of  the  Messrs.  Man^ 
glea.  The  result,  therefore,  is,  that  there  was  no  standing 
by  on  their  part ;  they  simply  did  not  do  what  I  think 
they  were  not  called  upon  to  do,  namely,  make  a  communi- 
cation of  circumstances  which  they  had  no  reason  to  suppose 
had  not  been  honestly  disclosed  by  Messrs.  Boyd  to  their 
own  bankers,  the  bankers  being  perfectly  content  with  the 
dealing  between  themselves  and  the  Messrs.  Boyd.  There 
cannot  be  a  doubt  that,  under  such  circumstances,  in  a 
court  of  equity,  Messrs.  Dixon  cannot,  at  the  last  moment, 
turn  round  upon  Messrs.  Mangles  and  say,  ^<  When  you 
received  notice  of  this,  you  did  not  tell  us  that  there  were 
No.  S  and  No.  8  which  we  did  not  know.^  They  could 
have  no  reason  to.  suppose  that  those  papers  had  not  been 
communicated. 

My  Lords,  as  the  result  of  the  case,  after  the  most 
anxious  consideration  of  it,  I  have  come  to  a  very  clear 
opinion,  that  there  is  no  equity  on  the  part  of  Messrs. 
Dixon  as  against  Messrs.  Mangles.  The  appeal  must, 
therefore,  be  allowed ;  and  the  case  will  stand  upon  the 
decree  of  the  Vice-Chancellor.  If  there  is  anything  in 
that  decree  which  requires  modification,  I  shall  be  quite 
ready  to  hear  anything  which  may  be  suggested  in  regard 
to  it.  This  seems  to  me  to  meet  the  justice  of  the  case,  and 
therefore  I  propose  to  your  Lordships  that  the  decree  of  the 
Lord  Chancellor  be  reversed,  and  that  the  decree  of  the 
Vice-Chancellor  be  upheld. 

Decree  complained  of  reversed  (g). 

(ff)  Lords'  Journals,  22nd  June,  1852. 
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l^2-        Andbkw  Corson  (Pauper)  -        -        -         AppMami. 
Jane  IQ^lo. 

Thomas  Belwortht  -        -        -        -         SespondenL 

SaleqfEttaU.  •^•y  who  was  a  labouring  man,  receiying  abont  da.  a  week,  and 
Framd.  totally  uneducated,  belieTing  himself  to  huTe  a  oontiiigenl  late- 

rest  in  an  estate  in  fee-nmple,  offered,  in  PdMmmryt^  1838;  to  wA 
his  interest  to  B.  B,  applied  to  his  attorneys^  who  adTiasd.  that 
as  ^.'#  father  might  cut  off  the  entail,  A.  had  no  saleabls  intciwt 
B.  declined  the  purchase ;  but  shortly  afterwards  consented  to 
lend  money  to  ^•,  and  lent  different  sums,  amountii^  in  the  whole 
to  20^.  A^  on  the  5th  of  Mojf^  1838,  executed  a  monej-bood,  eon- 
dltioned  in  the  penalty  of  40/^  to  secure  the  payment  of  20IL, 
ffie  per  cent*  interest,  on  the  5th  of  November  then  next.  A* 
not  called  on  for  interest,  nor  did  he  hear  of  the  matter  again  tSB 
the  22nd  of  SepieaiJber^  1840,  the  day  of  his  iBOuB^s  fanenL 
His  fisther  had  not  interfered  with  the  descent  of  the  pioperty, 
and  A.  had  at  that  time  become  possessed  of  the  estate.  On  tiis 
24th  idSeptember^  A.  entered  into  an  agreement  to  sell  the  estate  l» 
B^  and  that  agreement  was  carried  into  executi<m  by  a  conTeyaaes 
on  the  following  10th  of  October,  The  bond,  agreement,  and  esa* 
Teyance  were  prepared  by  B*m  attorney,  and  executed  at  Ui 
office.  A.  had  no  attorney.  The  estate  was  sold  nansklsrshlj 
under  its  value.  A,  afterwards  filed  a  bill  aUegiag  tiieae  &eli^ 
and  praying  that  the  deed  of  conveyance  might  be  set  aside  ss 
fraudulent  and  void : 
Hbld,  that  the  bill,  as  a  bill  charging  fraud,  was  properly  dismiand. 
QuoBrey  whether  A,  might  not  have  maintained  a  bill  to  set  aside tte 
conveyance  as  improvidently  made  and  hastily  exeoated. 


This  was  an  appeal  against  an  order  of  Lord  Chancellor 
Cottenham^  which  affirmed  a  decree  of  the  Vice-ChanoeOor 
of  England. 

Curson^  by  his  bill  filed  in  Aprils  1841 ,  and  amended 
in  the  following  year,  stated  that  his  paternal  grand&ther 
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was  entitled,  in  his  lifetime^  to  an  estate  in  fee-simple,  I8ff2» 
called  Ham^  at  South  Tawtofij  in  the  county  of  Dewm^  Curson 
consisting  of  a  farm-house  and  eight  acres  of  land,  with  an  _  v. 
unlimited  right  of  common  over  Itton  Mwrr^  subject  to  a 
mortgage  in  fee  to  George  Pike  Sanders  for  190/.,  with 
interest  at  five  per  cent.,  and  had  devised  the  same  to  John 
Cureon  (the  plainti^Ts  father),  and  the  heirs  male  of  his 
body,  and  died  in  1817 :  the  plaintifiTs  father  entered  into 
possession,  and  died  on  the  19th  of  Septembety  1840,  leav- 
ing the  plaintiff  his  eldest  son  and  heir  male :  the  plaintiff 
could  neither  read  nor  write,  and  depended  for  the  sub* 
sistence  of  himself  and  his  family  on  his  wages  of  Is.  4d. 
a  day:  the  defendant  occupied  a  farm  adjoining  Hamf 
which,  by  reason  of  its  locality,  was  of  considerable  value 
to  him :  the  plaintiff,  during  the  lifetime  of  his  father,  in 
F^ruary^  1838,  believing  that  he  had  a  contingent  interest 
in  Ham^  entered  into  a  negotiation  with  the  defendant  to 
dispose  of  the  same  to  him  for  the  sum  of  40/., — the 
defendant,  aflter  consulting  with  Messrs.  Medland  and 
Frandsy  his  solicitors,  declined  to  purchase  the  same,  as 
he  was  advised  that  plaintiff^s  father  could,  if  he  jdeased, 
dispose  of  it  away  from  the  appellant,  but  afterwards  con- 
sented, the  plaintiff  being  very  much  distressed,  to  lend 
him  some  money,  and  did  lend  him  several  small  sums, 
amounting  in  the  whole  to  14/. :  the  plaintiff,  on  the  5th  of 
Matfy  1838,  accompanied  the  defendant  to  the  office  of 
Medland  and  Francis  for  the  purpose,  as  he  believed,  of 
executing  a  contract  of  sale  of  the  said  estate,  and  did  then 
put  his  mark  to  a  paper  which  he  believed  to  be  an  agree- 
ment for  the  sale  of,  or  by  which  he  was  bound  to  sell,  his 
contingent  interest  in  the  estate  to  the  defendant :  he  after- 
wards received  several  small  sums,  making  up  91/.  from 
the  defendant,  who  promised  to  pay  him  the  remaining  19/* 
on  the  death  of  the  plaintifi*'s  father :  the  plaintiff's  father 
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1862.        died  on  the  19th  and  was  buried  on  the  22nd  of  September, 
J^'"^         1840,  and  the  defendant  attended  his  funeral :  oo  the  2Srd 

CURSON  ' 

t.  of  September  the  defendant  called  at  the  plaintiff*8  boiue 

BLwoRTHT.   ^  ^^  ^j^^  plaintiff  to  accompany  him  on  the  foDowing  day 

to  the  oflSce  of  Medland  and  Francis:  the  plaintiff  did  so, 
and  there,  on  the  24th  of  September^  set  his  mark  to  a 
paper  which  was  read  over  to  him,  and  which  was  a  con- 
tract for  the  sale  of  the  said  estate,  the  plaintiff  believing  it 
to  be  in  pursuance  of  the  paper  to  which  he  formerly  set 
his  mark,  as  before  stated.  The  bill  further  alleged  that, 
though  the  solicitors  knew  that  the  plaintiff  had  only  ofiercd 
in  his  father'^s  lifetime  to  sell  his  contingent  interest  for 
40/.,  and  that  his  interest,  which  was  then  reduced  into 
possession,  was  of  greater  value,  did  not  advise  him  to 
employ  any  other  solicitor,  or  suggest  that  he  might  be 
selling  the  estate  at  too  low  a  price,  but  it  was  arranged 
that  he  should  call  again  finally  to  transfer  the  estate  to 
defendant  on  the  Srd  of  October j  which  day  was  afterwards 
postponed  to  the  10th,  as  tl  arrangements  with  the  mort- 
gagee had  not  been  finally  completed ;  and  on  the  1 0th  of 
October  the  plaintiff  was  taken  to  the  office  of  Medland  and 
Francis,  where  he  was  told  that  126/.  had  been  paid  to  the 
mortgagee,  and  where  he  set  his  mark  to  a  deed  which  wai 
previously  sealed,  and  there  received  the  sum  of  15/.  lOs^ 
which  was  what  then  remained  due  of  the  sum  of  401 
The  bill  then  went  on  to  allege  that  the  estate  was  of  the 
valueof  600/. ;  that  the  plaintiff  had  acted  throughout  in 
ignorance ;  that  the  defendant  had,  by  his  representations 
made  to  others  as  well  as  to  the  plaintiff,  induced  the 
plaintiff  and  the  other  persons  to  believe  that  he  had,  in 
1838,  entered  into  a  contract  for  the  sale,  from  which  the 
plaintiff  could  not  escape ;  and  it  set  forth  other  circum- 
stances, with  a  view  to  show  that  the  sale  had  been  obtained 
by  misrepresentation  and  fraud.    The  bill,  therefore,  prayed 
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that  the  instruments  signed  by  the  plaintiff  on  the  S4th  of        1862* 
September  and  10th  of  October^  1840,  might  be  declared      Qursok 
fraudulent  and  void,  and  might  be  delivered  up  to  be  can-  9» 

celled ;  and  for  an  account,  and  for  general  relief. 

The  defendant  put  in  answers  to  both  the  bills,  in  which 
he  denied  all  the  allegations  of  fraud. 

Evidence  was  adduced  on  both  sides,  and  the  paper 
executed  on  the  6th  of  May^  18S8,  was  shown  to  be  a 
common  money-bond,  in  the  penalty  of  40/.,  to  secure  repay- 
ment of  SO/.,  with  interest  at  five  per  cent.,  on  the  6th  of 
November  following.  On  the  part  of  the  plaintiff,  a  person 
named  Vanstane  was  particularly  examined  to  show,  from 
repeated  expressions  used  by  the  defendant,  that  the  de^ 
fendant  had,  at  the  time  of  the  death  of  the  plaintiff^s 
father,  spoken  of  himself  as  the  person  to  whom  the  estate 
was  sold,  or  ^*  as  good  as  sold,^  Contradictory  evidence 
^as  given  as  to  the  value  of  the  estate;  but  the  defendant's 
witnesses  themselves  put  it  at  a  value  considerably  exceed* 
ing  that  for  which  he  had  obtyned  it. 

The  cause  was  heard  befo>  the  Vice-Chancellor  otEng^ 
land  on  the  14th  of  March^  1844,  when  his  Honour  pro* 
nounced  a  decree  dismissing  the  bill,  with  costs.  The  case 
was  heard  on  appeal  before  Lord*  Chancellor  Cotienhamf 
who,  on  the  8th  of  November,  1847,  aifirmed  the  decree  of 
the  Vice-Chancellor.  The  present  appeal  was  then  brought 
to  this  House. 

Mr.  BetheU  and  Mr.  WiUcock,  for  the  appellant : 
The  sale  here  was  made  by  the  appellant  under  the  belief 
that  he  had  entered  into  an  engagement  in  1838;  by  which 
he  was  absolutely  bound  to  sell  on  coming  into  possession 
on  the  death  of  his  father.  It  is  true  that  the  paper  exe* 
cuted  by  him  in  1838  was  only  a  common  money-bond  ; 
but  the  appellant  was  an  ignorant  labourer,  who  did  not 
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less.        uildterBtand  the  difference  between  a  mcfoey-haad  and  m 
CrasoH       ^tgreement  to  sell.    He  knew  merdy  that  his  title  to  sell  i 
V.  that  time  was  denied,  because  his  Cither  posocaacd  the  powc 

to  dispose  of  the  estate ;  but  he  believed  that  he  bad  ; 
valuable  contingent  interest,  and  that  if  hia  father  Id 
^'  matters  as  they  were,  the  estate  would  come  to  him,  and  b 

could  sell  it.  Under  these  circumstances  he  applied  for  i 
lean.  The  loan  was  made^  and  then  he  signed  this  bond 
which  to  him  must  have  been  quite  umnteiligiUley  am 
which  he  declares  that  he  took  to  be  an  agreement  to  sd 
the  estate  whenever  he  should  come  into  posaeasiaa  of  il 
He  was  too  poor  far  the  respondent  to  lend  him  money  oi 
Ua  personal  security,  and  his  belief  that  it  was  lent  on  ai 
i^greement  to  sell  the  estate  whenever  poaseasioo  of  it  ea 
aUed  him  to  do  so  was  therefore  perfectly  natural.  He  wa 
not  advised  to  consult  a  scdidtor ;  but  waa  throughout  ii 
the  hands  of  the  solidtors  of  the  respondent,  who  prepara 
all  the  papers,  and  in  whose  office  he  dgned  them. 

The  circumstances  of  this  case  bring  it  within  the  nd 
8ettledinthecaseofAS'fiia2{v.^//icwod(a)«  It  is  not^  therefore 
neoessary,  as  the  Lord  Chancdlor  hdd  in  the  court  bdow(i] 
that  **  to  entitle  the  plaintiff  to  relief,  it  roust  appear  that  h 
baa  alleged  and  proved  such  a  case  of  fraud  as  will  justif 
the  Court  in  taking  from  the  defendant  the  legal  title  h 
has  acquired.'**  If  the  appellant  has  alleged  mad  prove 
that  he,  bdng  an  ignorant  man,  was  mided  into  making 
sale  for  a  very  inadequate  sum,  known  to  be  inadequate  b 
those  who  induced  him  to  sell,  which  undoubtedly  he  hi 
proved,  he  is  entitled  to  relief.  The  appeUant  doca  nc 
allege,  as  the  Lord  Chancellor  supposes^  that  in  1888 1 
entered  into  an  absolute  contract  for  a  sale,  but  only  thi 
he  did  something  which  bound  him  afterwarda  to  adl,  an 

(a)  6  Cladc  &  Fin.  232.  (6)  Ma 


CASES  IN  THE  HOUSE  OF  LORDS.  747 

which  did  not  kave  him  a  free  agent  to  deal  with  his  pro*        18&2. 
perty  as  he  pleased.    This  allegation  is  fully  established  by      Cuitsoif 
the  evidence,  and  there  can  be  no  doubt  whatever  of  the  v» 

gross  inadequacy  of  the  price  given  for  the  estate. 

The  respondent  set  up  in  the  court  below  a  supposed 
diminution  of  the  value  of  the  property  on  account  of  a 
possible  claim  of  dower  by  the  appellants  mother ;  but  the 
evidence  shows  that  that  matter  had  been  fiilly  considered  by 
the  solicitors  of  the  respondent  before  he  was  allowed  to  make 
die  purchase,  and  that  both  they  and  he  knew  that  no  such 
claim  was  maintainable.  The  case  is,  therefore,  one  where 
a  most  unfair  advantage,  amounting  to  fraud,  has  been 
taken  of  this  appellant,  and  he  is  consequently  entitled  to 
relief  in  equity. 

Mr.  ShapteVf  for  the  respondent : 
There  is  no  pretence  for  supposing  that  the  solicitors  of 
the  respondent  used  any  influence  whatever  with  the  appel-* 
lant  to  induce  him  to  sell  the  estate.  They  prepared  the 
necessary  instruments ;  but  they  carefully  read  over  those 
instruments  to  the  appellant,  and  informed  him  of  their 
nature.  The  first  ofler  of  sale  came  from  him.  It  was 
rejected  because,  as  it  was  explained  to  him,  his  frther 
could  cut  off  the  entail,  and  deprive  him  of  all  right  what^ 
ever  to  the  estate.  He  then  got  a  loan  of  money,  and  gave 
a  bond  for  its  repayment.  He  afterwards  renewed  negotia- 
tions with  the  respondent,  and  executed  an  agreement  to 
sell,  and  finally  sold,  believing  at  the  time  that  his  mother 
had  a  claim  on  the  estate,  which  rendered  it  of  little  value 
beyond  the  amount  for  which  it  was  mortgaged.  There  was 
nothing  fraudulent  in  the  whole  transaction ;  and  the 
appellant  cannot,  because  he  now  believes  that  the  estate  is 
much  more  valuable,  claim  to  have  the  transaction  set  aside 
as  fraudulent  and  void.    The  bill  is  improperly  framed, 

S  s  S 


Jane  18. 
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1862.        and  the  fiicts  do  not  ahoir  the  appeUant  to  have  aQjr  £qu|(j 
GuRftoir      ^  ^bich  to  ask  far  relief  pn  the  gn)UQd  of  frauc)« 

^JI^^'o"'  The  Lard  Chancellor: 

This  case  comes  before  your  liordsbipa  oq  an  appeal 
against  a  decision  of  Lord  CoUenham^  ooDfirmiDg^  the  deci- 
sion  of  the  Vice- Chancellor  of  England^  by  which  the 
appellant's  bill  had  been  dismissed  with  costs. 

The  plaintiff  in  the  cause  endeavoured  to  impeadif  upon 
the  ground  of  fraud  and  misconduct  on  the  part,  of  th^purr 
chaser,  a  conveyance  which  he  had  made  of  a  ootUige  and,.^ 
small  pared  of  land  to  which  he  was  entitled. 

The  case  now  comes  before  your  l4>rdshipa  .upon,  ib^ 
ijserits,  but  principally  upon  two  allegations ;  me  of  v^hi^ 
is,  that  the  Lord  Chancellor  misapprehended  the  allega- 
tions and  statements  in  the  case,  and  the  other  (^hich 
I  springs  out  of  it),  that  he  misapprehended  the  natufe  qf 

the  allegation  in  regard  to  the  manner  in  which  .t|ie  phni[t7 
tiff  was  misled ;  that  the  Lord  Chancellor  supposed  Uie 
plaintiff  to  have  alleged  that  in  point  of  fact  he  had  ex^ 
cuted  a  contract  when  he  had  only  executed  a  bop4« 
whereas  the  true  view  of  the  case,  and  that  which  m^ 
alleged  by  the  plaintiff^  was  not  that  he  had  executed  a 
contract,  but  that  he  had  executed  a  security  which  he 
thought  bound  him  tQ  sell  the  estate  to  the  defendant* 

There  was  a  great  deal,  no  doubt,  in  this  case  tp.  invite 
the  appellant  to  attempt  to  set  aside  the  sale.  The  estate  (a 
very  small  property,  belonging  to  a  very  poor  familj)  ifas 
originally  entailed  upon  the  father  of  the  appellant.  ThaX 
property  had  been  mortgaged  by  the  father  for  lOOLj  a^ 
at  the  time  when  the  conveyance  was  ultimately  executed 
by  the  son,  S5/.  had  been  added  to  the  KXK.  for  arrears  of 
interest.  The  son,  in  his  father^s  lifetime,  in  1888^  hid 
taken  advice^^  it  seems^  upon  his  own  rights,  and  he  beUeved 
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that  he  himself  had  a  right  to  dispose  of  the  estate ;  that         1852. 
as   his  father  had  not  barred  the  entail,  his  father  was       Coasoif 
tenant  for  life  only  of  the  estate ;  and  that  he,  therefore,  v» 

could  dispose  of  the  estate  in  his  father^s  lifetime.  The 
case  is  differently  stated  in  the  bill ;  but  according  to  the 
statement  in  the  answer,  and  according  to  the  probabilities 
arising  from  the  evidence  of  the  attorneys,  and  of  the  docu- 
ments in  the  case,  he  offered  his  interest  in  the  estate,  in  his 
father^s  lifetime,  to  the  defendant,  the  ultimate  purchaser, 
for  40/.  Belworthy  seems  to  have  gone  to  an  attorney 
named  Medlandj  and  to  have  asked  him  whether  Cursan 
could  at  that  time  dispose  of  the  property,  and  Curwn 
went  with  him.  A  conversation  ensued  upon  the  subject, 
and  BeltDorthy  was  told  by  Medland^  that  the  appellant  had 
not  any  interest  in  the  property.  Medland  happened  to  have 
a  copy  of  the  grandfather^s  will  by  him,  and  he  saw  that 
the  father  was  tenant  in  tail,  and  that  although  the  son 
might  succeed  to  the  estate,  yet  that  the  property  was  in 
the  disposition  of  the  father,  who  could  dispose  of  it  against 
the  son  and  against  all  the  issue.  He  told  Belworthy^ 
therefore,  that  Curaon  had  not  then  a  saleable  interest. 
That  resulted,  according  to  the  representation  of  the 
defendant,  and  according  to  the  documents  which  were 
executed,  in  a  loan  from  Belworthy  to  Curmm^  the  son, 
the  father  being  then  alive,  which  loan  was  to  the  amount, 
altogether,  of  20/.  That  money  was  advanced  from  time 
to  time,  and  the  two  parties  went  together  to  the  attor* 
ney,  when  a  common  printed  money-bond  was  filled  up 
to  secure  20/.,  with  interest,  at  a  short  date.  There  the 
transaction  rested.  It  is  perfectly  clear  from  the  evidence^ 
that  no  communication  took  place  either  between  the  man 
who  advanced  the  money  and  his  own  attorney,  or  between 
him  and  the  man  to  whom  the  money  was  advanced,  until  . 
the  death  of  the  father  in  1840,   when  the  transactions 
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1852.        oocurred  Irhich  I  must  presentty  go  into  more  cfoeumstu^ 

9.  On  the  SSnd  of  September^  184D,  the  fuoend  of  die 

Bblwobtbt.  g^^j^^j.  ^^j^  pj^^^  ^j  Behoarthy,  the  purchaser,  was  one  of 

the  bearers  at  the  funeral.  It  is  manifest  that  a  oooTem- 
tion  arose  after  the  funeral  in  regard  to  this  propertj.  It 
is  Tery  differently  stated  in  the  bill  and  in  the  answer ;  hot 
the  consequence  was,  that  on  the  next  day,  the  SSrd  of 
September^  the  purdiaser  and  the  seller  went  again  lo 
Mr.  Medland'sy  and  there  a  contract  was  drawn  up  by  Ifr. 
Medland  and  his  partner,  a  clear  and  explieit  contract, 
without  any  reference  whaterer  to  the  previous  bond,  and 
that  contract  was  afterwards  executed,  for  the  sale  of  die 
property  for  the  sum  of  160/.,  clear,  of  course,  of  the  mort- 
gage, which  was  to  be  paid  off;  and  the  purchaaer  was  to 
pay  all  expenses  of  every  sort,  as  wdi  those  idiich  fell  apCM 
the  purchaser  as  those  which  ought  ordinarily,  widxrat  ally 
stipulation  to  the  contrary,  to  fall  on  the  vendor. 

It  is  sworn  distinctly,  that  both  upon  the  first  oocasaon 
and  upon  this,  the  contract  was  read  over  to  Curaon  ;  and 
the  attorney  swears  that  he  vras  perfectly  competent  to 
understand  it.  He  is  represented  by  his  own  witnesses  as  a 
man  of  weak  mind.  I  think  that  is  not  borne  out  by  the 
evidence  and  by  the  circumstances  of  the  case,  and  it  is  cer- 
tainly contradicted  so  far  as  the  testimony  of  Medland  and 
his  partner  goes,  and  it  is  contradicted  also  by  the  testimony 
of  other  persons,  who  speak  to  CuraofCa  general  conduct 
and  to  his  capacity  in  matters  of  business. 

There  the  matter  rested  till  the  10th  of  OeMier^  when 

the  conveyance  was  executed.    The  conveyance  was  to  have 

been  executed  on  the  Srd  of  October^  but  it  was  put  off 

until  the  lOth,  and  then  Curson  and  his  wife  went  with 

.  JBelworiky  to  the  attorney.    The  conveyance  was  then  Kad 
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over  io  Uie  presence  of  Curwriy  of  his  wife,  and  of  B^       ,  1862. 
worthy.    A  discussbn  arose  with  referenoe  to  a  claim  £or      c^^n 
dower,  which  it  had  once  been  supposed  might  be  made  by  «• 

the  plaintiflTs  mother ;  but  it  was  shown  that  that  claim 
could  not  be  made ;  and  there  being  a  daim  on  the  part  of 
Bekoorthy  for  interest  on  the  money  which  he  had  advanced 
by  way  of  loan,  Curmm's  wife  said  that  as  there  was  no 
claim  of  dower  existing,  Belwarihy  had  made  a  better  bar- 
gain tlian  he  expected,  and  therefore  she  appealed  to  him 
not  to  charge  interest ;  Belworthy  at  first  declined,  but  at 
length  agreed  to  accede  to  her  request,  and,  accordingly, 
interest  was  not  charged,  and  the  contract  was  completed 
by  the  execution  of  the  conveyance. 

Looking  at  it  in  that  way,  it  is  as  simple  a  transaction  as 
-ever  took  place,  and  the  question  for  your  Lordships  to 
consider  is,  what  weight  is  to  be  attached  to  the  evidenue 
which  is  brought  forward  to  support  the  charge  made  by 
the  appellant  in  his  bill,  that  the  transaction  was  a  fraudu- 
lent one. 

There  were  many  circumstances  heie  calculated  natu- 
rally, as  I  have  already  said,  to  induce  the  appellant  to 
challenge  his  conveyance.  The  appellant  himself  was  a 
labourer,  receiving  about  eight  or  nine  shillings  a  week.  He 
was  an  uneducated  man.  He  could  ndther  read  nor  write; 
and  he  had  a  wife  and  family  to  support  out  of  his  small 
earnings.  He  is  represented  as  a  man  not  of  ordinary 
natural  capacity;  but,  although  that  capacity  had  not 
been  improved  by  education,  he  seems,  according  to  the 
evidence  for  the  respondent,  to  have  understood  what  be 
was  about. 

Then  it  is  also  represented  that  he  had  no  attorney.  One 
of  the  attorneys  says  he  conceived  that  he  was  acting  for 
both  parties  in  the  transaction.    That  I  think  is  not  made 
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18^.       o^^    I  think  the  atkvney  Cor  the  piwduuMr  actad  fcr  hfilb 
C^«r      P*rtle.wUhout  briny  diKcdy  and  imnirfuteljwrtqtad 
9.  ail^  conficted' in  by  ^  seller* 

Biitifi^tn^.      In  addition  U>  dial,  there  is  a  rery^  importantciraifl^ 

stance,  wbich  no  nah  who  leadi  this  evideniso  can  pomSbfy' 
fail  to  observer'  The  estate  was  aoldoonsklemlily  (under  tli 
^idvOi  not  at  such  an  under<»value  as  shocks  the  cmiarifasipt 
(ai  has  been  said  in  tasKs  king  past)^  te  thai  the  nsomcnt 
yon  hear  itstaied^iit  BBakesyoutstaitiHidaiy^  ^^Tbiacamsl 
have  been  a^£ur  txan8act]on<;^<but  at  sudnan  itiid^-vakii^r 
I  adnh^^  as  mighty  ?wi<fe  clhsa  ciicumstaoces^«  )b»siifficis^t 
to^klduce  the  Qs|iit  to  set  laside  tbecoonttaolf  itlio^gb  tfiva 
was  no  actual  fraad  proved.*''    '.>-'^j<."  !.      .  '  r;irr.      ■:■  ^\-MrA 
I  ihooM  kavethougkt  tHat the  ^leiMijF  oe^bong^g.tkjtt^ 
'case  fbHratd  originaHj  would 9iave  beeiisthisi; ihalflhs  of^ii- 
tiluit' WAS' «iitedbdi  into  impitJvidMtlyf  laml  faaalilj  «anM 
into'  ex^Mchj  ^u^cotfUtig^to  tbe  doetitn^laid  down  IfH 
LoikI  Kewfon,'  when  Master  of  the  Bofla,  in.iANm^  wf' 
LkweUffn  (c)^    In  that  case  the  propertj  waa  arid  at>a^ 
prite  greatly  below  its  real  value,  sad  under  oiroiianlineas  < 
in  which  the  seller  seecnied  to  be  in  great  hastetogefi  ridl«{' 
the  burden  of  the  inheritanee  which  had  been  faiddridy-ajsiv 
upon  him;  and  looking  at  alt  the  drcumstsaoes.  ofrthis 
case,  I  am  not  prepared  to  say,  if  it  had  been  brougbt  Ibr* 
ward  in  the  way  I  have  stated,  what  might  have  been  t)is « 
result  •  t  / 

But  the  case  has  been  put  diffiu-ently.     It   has  beta 

« 

brought  forward  as  a  case  of  abscdute  fraud  on  the  pait«C 
the  purchaser,  and  that  fraud  is  alleged  in  the  cleaieit 
terms  in  the  bill,  which  prays  that  the  conveyance  may  be 
set  aside  for  fraud ;  and  the  evidence  in  suppoit  cif  tW 
ease  consists  of  statements  which  are  made  with  a  view  As 
show  that  there  was  a  fraudulent  intention* 

(c)  2  Bro.  Chan.  Gas.  150.  ,    .   . 


Bblwoa^^bx. 
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The  whole  of  the  case,  as  I  understand  it,  is  this ;  that  18A2. 
with  refieraice  to  the  original  transactions,  it  was  represented  Cubso* 
to  Cursofif  and  he  was  induced  to  believe,  that  he  had  _  v. 
bound  himself  to  a  contract  of  sale.  In  order  to  make  out 
this  case,  the  allegation  in  the  bill,  as  I  read  it,  appears  to 
me  to  result  in  this;  that  what  turns  out  to  be  a  bond  was 
represented  to  be  a  contract  of  sale.  There  is  no  ptoct 
whatever  of  that  allegation.  Belworthy  denies  it  in  his 
answer,  and  it  is  discredited  by  all  that  appears  in  the  evi* 
denc6.  There  can  be  no  question  that  the  loan  was  made 
upon  the  supposition  that  the  property  would  probaUy 
come  to  this  man,  because  nobody  can  suppose  that  Bet- 
worthy  would  have  advanced  90L  to  a  labourer  receiving 
from  eight  to  ten  shillings  a  week,  if  he  bad  not  looked  to 
the  probability  of  the  plaintiff^s  succeeding,  at  his  father^a 
death,  to  this  property.  Morally  speaking,  I  cannot  doubt 
that  in  advancing  that  money  the  defendant  ha4^in  view 
the  probability  of  the  plaintiff  ultimately  becoming  poa-^ 
sessed  of  this  property,  and  that  the  ccmnection  which  the 
loan  fi3rmed  between  him  and  Curwn  might  lead  to  the 
result  which  he  desired.  But,  as  I  have  already  observed, 
Bekoortky  had  no  intercourse  with  Curmm  from  the  very 
day  that  the  bond  was  executed  in  1888,  until  the  death  of 
the  fkther  in  the  autumn  of  1840.  There  was  no  attempt  to 
keep  up  an  influence  ovor  him,  but  he  was  left  alone  with 
his  friends  to  deal  as  he  pleased  with  the  property. 

The  bill  having  laid  this  foundation,  and  turned  the  bond 
into  a  contract,  everything  is  referred  to  a  ccmtract  in  the 
bill,  and  it  being  then  pressed  as  a  case  in  which  Curson 
believed  himself  bound  by  a  contract,  and  Belworthy  being 
represented  throughout  the  bill  as  urging  on  Curson  to 
sell,  it  is  stated  that  they  go  to  the  attorney,  and  that  the 
plaintiff  executed  the  contract,  which  he  believed  to  be 
simply  in  performance  of  his  previous  obligation  to  sell  the 
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VUa.       «st«te.    Tbia  oould  vol  be^    The  oontraBt  is  perfectly  p 
CuBOH      '^^  intelKgible.      It  is  exceedingly    wdl  dimwii;   ii 
9.  liboroitgblj  explicit ;  there  is  no  ambiguity  in  it;  aiidei 

^^'     *  ipordof  it  was  read  over  to  bins. 

The  bill  then  goisB^n  to  allege  that  the  joanreymaet 
axecuted  in  pursuance  of  a  contra^  allied  to  liaiTe  spn 
fKHDy  and  to  have  been  founded  upon,  an  origiaid  obi 
taon  which  was  suppoted  to  exists  but  which  never  did  ei 
in  fEKSt  Then  there  is  an  allq^atton  of  certain  at\mimi 
made  on  the  part  of  B^Uoarihj^  It  is  not  rery  likely  thai 
should  have  made  such  admissians ;  but  the  adminDOQa 
alk^ged,  and  in  point  of  fact  are  so  proved  bjr  the  tt 
biothers  of  the  appdlant  as  to  lead  to  the  oonnluainn  i 
they  did  not  fdllow,  but  that  they  preceded  uny  i^|p!^ieia0 
which  was  after  the  death  of  the  father,  to  acU  the  aatate 

Now  the  fact  was  really  this,  according  do  the  atatcvM 
in  the  answer,  and  oatainly  according  to  every  pnehafaili 
in  the  case,  that  Cur  son  having  gone  over  to  Bdm?orikg^ 
the  SSrd  of  September^  a  conversation  took  (dace  betm 
them  on  the  subject  of  this  property.  It  ia  sworn  in  t 
answer  (though  I  do  not  take  that  as  evidence)  that  C« 
eon  began  the  conversation  about  Hom^  and  the  neault  m 
diat  there  was  a  verbal  agreement  entered  into  at  that  ve 
meeting,  on  the  23rd,  to  sdl  the  estate  to  Betwarihg^  whin 
agreement  was  carried  into  effect  on  the  S4th  by  all  t 
parties  meeting  at  the  attorney's,  and  executing  a  regul 
contract  Nobody  would  suppose  that  diey  would  gp 
some  distance  to  an  attorney  to  execute  a  ocmtract  on  t 
S4th,  unless  there  had  been  some  previous  treaty.  Tl 
previous  treaty  must  have  taken  place  on  the  28rd.  They 
west  over  to  Creditony  to  the  attorney^  and  waited  a  o 
siderable  time,  while  the  contract  was  being  ptepared*  1 
eontract  was  then  read  over  to  them,  and  was  rq^ula 
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eiceeutcd.    A  treaty  between  the'  purtleB  ipust  6f  oo«m        HMd. 
have  pnwded  it.  ^';;^^ 

The  eonveraations  which  are  swom  to  as  havine  oeeumtf  «. 

after  that  communication  between  the  parties,  in  wMcAi 
Curwn  had  agreed  to  tell  to  Bekoarthtf,  are  pe#fedt)y  feon- 
sistent  with  the  whole  case,  as  it  appears  to  me,  because 
Behearthy  was  then  speaking  to  the  witnesses  with  veA- 
rence  to  a  purchase  which  he  had  actually  made ;  and  the 
expression  made  use  of  by  Curson  himself;  which  is  proved 
by  his  own  witnesses,  strohgly^^drroborales  that  view ;  be- 
cause, on  his  brDther'*s  remonstrating  with  him,  he  says, 
^*  It  is  sold,  or  as  good  as  sold  ;^  a  remarkable  expl-essidn, 
earfly  understood  when  used  by  a  peorson  in  that  condi- 
tion of  life.  If  these  conversations  took  fA^ce  before  the 
verbal  agreement,  it  would  itself  have  been  an  act  of  ibtly 
on  the  part  of  Bdmorthy^  of  which  no  man  can  suppose  he 
would  be  guilty,  because  against  all  truth  and  against 
everything  that  appears  in  the  case,  he  would  have  been 
declaring  that  he  had  bought  the  property,  when  in  fact  lie 
had  not  bought  it  at  all. 

The  bill,  therefore,  puts  the  case  on  an  untrue  ground  \ 
namely,  that  of  an  attempt  by  Belworihyf  for  which  there 
is  not  the  slightest  foundation,  to  represent  the  bond  ils 
a  contract  which  bound  this  man  to  sell  the  prop^y.  It 
is  curious  enough  (as  was  observed  by  the  Vice-Chancellor 
of  *Englafid)^  with  reference  to  what  is  sworn  as  to  the 
attempt  to  impress  on  the  different  parties  what  was  the 
operation  of  the  bond,  that  no  man  ventures  distinctly  to 
swear  that  that  impression  was  conveyed  to  his  mind. 

One  thing  which  has  struck  my  mind  very  forcibly  in 
this  case  is,  that  Curson  himself  was  surrounded  by  bis 
family.  He  had  three  brothers,  Andrew^  Thomas^  and 
John^  all  assisting  him  with  their  advice,  and  all,  in  point 
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1862*        of  fact,  endeavouring  to  persuade  him  not  to  aell  Hm  pnc 
CuBsoir      P^'^y  •   That  one  can  very  easily  understand.    It  may  readil; 
1^.  be  supposed  that,  small  as  this  property  was,  it  appeara 

to  them  a  crime  to  sell  it,  and  that  they  looked  with  gret 
apprehension  and  alarm  at  the  entail  being  cut  off.  Th 
brothers,  therefore,  were  persuading  him  not  to  sell  dM 
property,  and  out  of  the  advice  they  gave,  arose  a  coDver8a< 
tion  in  which  a  man  named  Vanstane  took  a  conaidenibk 
part;  he  himself,  as  it  is  said,  wanting  to  rent  thisestati 
frdm  the  plaintiff.  The  plaintiff  himself  was  a  married 
man,  and  his  wife  seems  to  have  been  an  active  and  vigi 
lant  woman,  perfectly  competent  to  understand  bunnes 
When  the  conveyance  was  executed,  she  went  with  hei 
husband  to  the  attomey^s.  She  interfered  and  insisted 
OD  a  reduction  of  the  charges  from  the  purchase-money; 
that  became  a  matter  of  contest.  The  purchaser  gave  mj 
at  last,  and  then  she  made  an  observation  whic^  showed 
that  they  were  aware  it  was  a  bargain,  for  she  said  to  tbf 
purchaser,  ^*  You  have  got  a  better  bargain  than  yov 
thought  for;^  and  therefore  she  asked  that  somethinf 
might  be  struck  off,  which  ultimatdy  was  done. 

When,  therefore,  your  Lordships  consider  that  this  mai 
had  the  assistance  of  his  three  brothers,  all  of  whom  wen 
most  anxious  (as  the  evidence  shows)  that  he  should  no 
complete  this  sale,  and  had  also  the  assistance  of  hi 
wife,  a  shrewd  and  vigilant  woman,  it  is  perfectly  clear  du 
there  :s  no  evidence  to  establish  the  charge  made  in  the  fail! 
The  man  was  not  applied  to  for  a  couple  of  years,  an 
during  all  that  time  this  estate,  no  doubt,  formed  the  ooi 
stant  subject  of  conversation  in  his  family.  Even  after  h 
father'^s  death  he  was  vigilant ;  for  it  is  in  evidence  that  : 
fact  Curson  went  to  the  mortgagee,  and,  before  he  enters 
into  the  contract  for  the  sale  of  the  estate,  he  said  to  M 
Medlandj  **  What  shall  we  do  if  the  mortgagee  will  n 
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tak«  bis  money  P"^    Upon  vhich  the  attimiey  sod^  ^*  IthdJ 
have  DO  objection  to  advance  xhe  money •'*^    So- that  Owfi      Cratoir 
ion  was  himself  taking  steps  to  facilitate  the  completion  «» 

of  the  transaction.      I    can   well  account  for  ^         '' 


conduct  by  the  circumstances  in  which  he  was  unhapp^y 
placed.  This  small  property  devolved  upon  hiuL  He^iweil 
SO/,  to  Mr.  Belworthy;  and  he  uses  k  as  a  badge  of  feaik^ 
that  no  interest  on  that  9tiL  bad  beoi  demanded  ffom  fanii 
by  Belworthy  J  and  he  draws  an  inference  froos  that,  thaife 
the  money  which  be  had  ^bieady  received  was  giyea  to  him 
as  part  of  4he  purchase-money*  It  appears  to  me,  that 
there  is  not  the  slightest  foundation  faif  .tbat^  Navman^i  ji 
think,  who  understands  the  nature  of  these  transactioHH) 
can  doubt  that  the  money  was  advanced  upoo  the  ppobabif 
lity  of  the  estate  coming  to  C arson  ;  and  these  is  no  doufat 
in  my  mind,  that  it  was  so  advanced  to  him;  notiromA 
mere  regard  to  tbia man,  or  froo)  a  desire  to  assist  him^buft 
in  the  hope  that  it  might  lead  thereafter  to  .&/tiH»r/Ay^ 
coming  into  possession  of  the.  estate  i  In  those  dittunK 
stances  it  is  not  at  all  surprising  that  the  interest .  shpuU 
not  have  been  demanded*  Indeed,  I  should  have  been  :8iiv» 
prised  if  it  had  been  demanded.  How  could  Behoo¥lhy 
have  expected  to  get  interest  even  on  iOl.  from  a  man  wfaoae 
weekly  income  did  not  exceed  eight  or  nine  sbillingBy  and 
who  had  a  wife  and  fimiily  to  support ?  The  intentiooao 
doubt  was,  to  get  it  paid  out  of  the  estate  if  ultimately  tkal* 
estate  should  come  to  this  man  in  his  lifetime.  I  think  llwt  ^ 
is  shown  by  what  took  place  in  the  attomey^s  office ;  for  when 
the  subject  was  first  mooted,  the  attorneys  were  asked  whe* 
ther  Cursan  could  make  a  title,  and  upon  being  told  thai 
he  could  not,  Belworthy  reused  to  purchase  at  that  time. 
But  he  advanced  as  a  loan  a  smfdler  sum  of  money,  in  the 
hope  that  ultimately  the  estate  would  come  to  this  man,  an4 
that  then  the  purchase  could  be  effected. 
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1852.  Looking  at  the  whole  caae,  my  Lords,  my  cipiiiioii  is, 

CuMON       ^^  ^^^^  ^  "^  evidence  to  make  out  the  allegation  in  the 
V.  bill.     Nothing  could  be  more  correct  than  the  transactiom 

^^^''^*  aa  they  stand  upon  the  instruments  themaelvea;.     The  bond 
18  in  the  common  form.     It  is  filled  up  in  the  r^;ular  waj, 
and  witnessed.     It  was  read  over  to  the  man  who  executed 
it      With  a  full  knowledge  of  what  he  was  ddng,  be 
Mceived  the  money  which  was  secured  by  the  bond,  and  he 
never  affected  to  deny  the  debt ;  but  allowed  it  to  remaiii 
unquestioned.    Then  the  contract  which  was  enUted  into 
was  also  read  over  to  him.    It  begins  by  reciting  that  he 
has  now  contracted  to  sell,  not  that  he  had  contracted  m 
1888,  to  sell  the  property.    The  members  of  the  £umly 
were  talking  of  this  contract,  as  is  apparent  from  the  coowr- 
sations  which  are  detailed  in  the  evidence.     This  man  eould 
not  n^lect  a  day*s  work,  and  go  over  to  the  attomey^Syaad 
enter  into  this  contract  without  it  being  the  subject  of  co0> 
versation  among  his  own  family  and  neighbours  ;  but  not  t 
word  of  objection  in  raised,  and  in  sixteen  days  afterwaidi 
the  contract  is  carried  into  execution  by  a  r^ular  oonftf- 


The  appeUant  is  a  pauper.    The  case  ia  certainly  one 
<if  hardship  upon  him,   for  this  estate  has  been  obtsined 
tor  an  under-value  by  a  man  of  superior  capacity  and  of 
higher  position  than   himself,    who  may   be  considend, 
therefore,  as  having  obtained  an  advanti^;e^  by  securing 
to  himself  this  property  from  one  who  was  a  panper  ;  but 
at  the  same  time  it  appears  to  me  that  the  appdlant  hsl 
fidled  to  make  out  the  allegations  of  fraud  m  his  fafll,  and 
therefore  I  advise  your  Lordships  to  dismiss  this  appeal. 
Decree  and  order  complained    of   affirmed,    and 
appeal  dismissed. 

House  of  liOrds'  Journals,  18th  June^  18891 
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William  Dimes         •        -        -        ..        Appellant  1852. 

Jane  29^  ti. 

The  Proprietors  of  the  Grand  Junc-*]  ^ 

TioN  Canal,  T.  E.  Skidmore,  A.  Bo-  f  Respondents. 

HAM,  and  W.  W.  Martin        -        -    J 

A  pqblic  company,  which  was  incorporated,  filed  a  bill  in  equity  Inierert  of 
against  a  landowner,  in  a  matter  largely  inyolvlng  the  intensts  *iiff^' 
of  the  company.  The  Lord  Chancellor  had  an  interest  as  a  share-  ceUar 
holder  in  the  company  to  the  amount  of  several  thousand  pounds,  EnrdmeiU  af 
a  fact  which  was  unknown  to  the  defendant  in  the  suit.    The  ^^"^ 
cause  was  heard  before  the  Vice-Chancellor,   who  granted  the 
relief  sought  by  the  company.    The  Lord  Chancellor,  on  appeal, 
affirmed  the  order  of  the  Vice-chancellor : 

Hbld,  that  the  Lord  Chancellor  was  disqualified,  on  the  ground  of 
interest,  from  sitting  as  judge  in  the  oaussi  and  that  his  decne 
was  therefore  Toidable^  and  must  consequently  be  reyersed. 

Held  also,  that  the  Vice-Chancellor  is,  under  the  53  Gto,  8,  o.  24, 
a  judge  subordinate  to,  but  not  dependent  on,  the  Lord  Chancel- 
lor, and  that,  consequently,  the  disqualification  of  the  Lord 
Chancellor  did  not  affect  him ;  but  that  his  decree  might  be  made 
the  subject  of  appeal  to  this  House. 

Before  a  decree  made  by  the  Vice-Chancellor  can  be  appealed 
agunst,  it  is  required  to  be  enrolled.  The  enrolment  is  the  act 
of  the  Lord  Chancellor: 

Held,  that  the  act  of  enrolment,  though  performed  by  a  Lord 
Chancellor  disqualified  by  interest  from  adjudicating  in  the  cause, 
was  not  affSected  by  his  disqualification,  but  was  valid  for  the 
purpose  of  bringing  up  the  appeal  to  this  House. 


Trb  respoodenta  were  created  a  corporation  by  the  Act 
88  Geo.  8,  c.  Ixxx. 

Joseph  Skidmorey  since  deceased,  was  then  the  owner  in 
fee  of  a  copyhold  fkrm  called  Frogmore,  and  a  copyhold 
field  called  Round  Mead,  holden  of  the  manor  of  Rich' 
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1852.        mansworth^  in  the  county  of  Herts.     Round  Mead  a 

1^"^^         three  fields,  part  of  Frogmore  Farm,  were  all  in  the  line  ( 

V.  the  Grand  Junction  Canal,  and  were  so  described  in  ti 

T0A8  of'£e    P'^^^  A"^  books  of  reference.   A  small  part  of  each  ct  tba 

Grand  June-  four  fields  was,  in  1796,  set  out  as  necessary  for  making  th 

and  others,    ^nal  and  towing-path :  four  small  angles  or  comers  of  then 

were  thus  cut  off  from  the  rest  of  8kidmare*s  lands. 

The  respondents,  by  agreement  with  Skidmore^  the  copy 
holder,  purchased  these  pieces  of  land,  containing  togethe 
Sa.  3r.  17p.,  for  808/.  10s.,  which  they  paid  him,  and  Im 
then  executed  a  deed,  dated  18th  March^  YtVlf  in  the  fonn 
prescribed  by  the  Act,  for  conveying  these  jneoes  to  die 
respondents,  and  undertook  to  indemnify  them  against  all 
quit-rents,  heriots,  customs,  and  services,  to  be  claimed  bjf 
the  lord  in  respect  of  the  lands  so  purchased.  The  reqpood' 
entS)  with  the  concurrence  of  Edward  Fotherlejf  WkUfieU 
Esq.,  the  then  Lord  of  the  Manor  of  Ridcmanswarih^  took 
possession  of  the  strips  and  comers  of  land,  made  the  cantl 
and  towing-path  along  them,  and  sold  so  much  of  them  as 
was  not  wanted  for  the  purposes  of  the  canal  to  Mr.  Boodk^ 
in  trust  for  Earl  GroavenoTj  and  Mr.  Boodle  was  adnaitted 
on  the  rolls  as  tenant  Skidmore  continued  on  the  roUs  ai 
tenant  of  the  other  lands. 

The  canal  was  completed  and  opened  for  public  traffic 
early  in  1797.  From  that  time  until  the  commencement  of 
the  appellant's  proceedings,  the  respondents  and  their  angni 
had  had  uninterrupted  possession  of  these  pieces  of  land. 

Whitfield  died  in  1818,  and  in  1881  the  appellant  be^ 
came  the  purchaser  of  the  manor. 

In  A/ay,  1 836,  Joseph  Skidmore  died  intestate  as  to  landi 
vested  in  him  as  a  trustee  for  the  respondents, leaving  Th&mtii 
Emmett  Skidmore^  then  a  minor,  his  customary  heir. 

Proclamations  were  then  made  in  the  Manor  Court  fm 
the  person  entitled  to  admittance  to  come  in  and  be  ad 
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mitted  in  respect  of  the  lands  forming  part  of  the  canal,  bat  1862. 
no  one  appeared  in  pursuance  of  such  proclamations.  The  ])^g 
appellant,  as  Lord  of  the  Manor  of  Rickmansworthy  then  v. 

issued  a  warrant  to  the  bailiff  to  seise  the  land,  and  brought    ^^  ti^S^^ 
an  action  of  ejectment  against  the  respondents;  but  on  the  Gbajcd June- 
trial  before  the  la^e  Lord  Chief  Baron  Abinger^  at  the  Sum^    ^^ ^  others, 
mer  Assizes,  in  18S6,  for  Hertfordshirey  he  was  nonsuited,  on 
the  ground  that  the  statutory  assurance  of  the  ISth  Marehy 
1797,  operated  to  vest  the  freehold  and  inheritance  in  fee  of 
the  8a.  8r.  I7p.  in  the  respondents.    Liberty  was,  however, 
given  to  the  appellant  to  move  the  Court  of  King'^s  Bench  to 
set  aside  the  nonsuit,  and  enter  a  verdict  in  his  favour.    He 
accordingly  obtained  a  rule  nisi  for  this  purpose  in  Notmn^ 
betf  1836,  and,  on  argument,  this  rule  was  made  absolute  on 
the  7th  Juney  1888,  on  the  ground  that  the  respondents  had 
acquired  an  equitable  estate  only  in  the  land  as  copyhold. 

The  a{q)ellant  having  obt^ned  possession  under  a  writ 
of  possession,  placed  a  bar  across  the  canal,  and  threw  a 
large  quantity  of  bricks  into  the  canal  to  prevent  the  pas- 
sage of  bai^ges;  and  on  the  14tb  /une,  1888,  threatened 
wholly  to  stop  the  navigation,  unless  the  respondents  fa»* 
mediately  paid  him  5,00W. ;  and  on  the  18th  Jtm^,  1888, 
increased  his  demand  to  5,500/. 

The  respondents,  on  the  18th  /fim,  1888,  filed  their 
original  bill  in  this  suit  against  the  appellant,  and  also 
against  the  respondent  Skidmorey  seeking  admission  to  this 
part  of  their  canal  and  towing-path,  as  copyhold,  and 
praying  an  injunction  against  the  appellant's  interference 
with  the  navigation.  This  injunction  was,  on  the  same  day, 
applied  for  ew  partCy  and  was  granted  by  the  late  Vice- 
Chancdlor  of  England  for  a  few  days,  with  liberty  to  ^ve 
the  appellant  notice  of  motion  for  continuing  the  injunc- 
tion. This  notice  was  given,  and,  after  full  argument^  his 
Honour,  on  the  S6th  /t%,  1888,  made  an  order,  conti- 

8f 
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1852.       buing  till  further  order  the  inj  unction,  on  the  terms  of  th 

j^^        respondents  paying  IfiBOL  into  court  as  a  security  for  tb 

V,  fine  to  become  due  on  the  admittance  of  the  respondfli 

ID 

TORS  of  the  Skidmore.  This  sum  was  accordingly  paid  into  court. 
GrandJunc-  The  appellant,  in  December,  18S8,  moved  before  the 
and  otlien.  ^^  ^^^^  Chancdlor  Cattenham  to  discfaai^  the  order  d 
the  96th  July  preceding ;  and  his  Lorddup,  on  the  ISA 
December,  varied  that  order,  by  directing  that  the  IJKOL 
should  be  a  security  for  the  fine  on  the  admittance  of  any 
-copyhold  tenant  the  Court  might  be  of  opinion  ought  to  be 
admitted,  and,  by  his  Lordship^s  direction,  to  prerait  the 
course  of  the  canal  from  being  changed,  the  respondtutg 
undertook  that  the  fine  should  be  according  to  die  then 
present  value  of  the  property.  The  injunction  acoordiogly 
issued  on  the  6th  July,  1889* 

The  bill  was  amended  in  the  year  1840,  and  sgMn  in 
April,  1841 ;  before  which  latter  amendment,  B^knm  hid 
given  notice  that  the  appellant  was  a  mortgagee  in  poiiet- 
W)n,  under  a  mortgage  from  one  Wittiam  Wimdale,  and 
was  overpaid  by  his  receipt  of  rents  and  profita,  and  hid 
made  some  agreement  for  the  purchase  of  the  equity  of 
redemption,  and  was  largely  indebted  to  Bokam^  or  to 
Martin,  as  owner,  under  WindaWs  will,  of  the  equity  d 
redemption  of  the  manor. 

The  respondents,  accordingly,  in  June,  1841,  re-amended 
their  bill,  and  made  the  respondents,  Baham  and  Jfortti, 
defendants.  The  appelant,  by  his  answer  to  the  re-amended 
bill,  alleged  that  he  had,  in  Nooember,  1841,  <ibtained  an 
<yrder  of  the  Court  of  Chancery,  foreclosing  JBohmm  md 
MarUvCe  equity  of  redemption. 

The  appelant  brought  an  action  against  the  lespondaits 
for  mesne  profits,  and  a  special  verdict  was  taken  at  the 
trial,  on  the  argument  of  which  the  Court  of  Qneen^s  Bench 
(Slst  May,  1844)  decided  against  the  i^pp^bmt,  on  Ae 
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ground  that  the  respondent  Skidmore^  being  an  infant,  waa  1S62. 
within  the  protection  of  the  Act  of  Parliament,  1  Wm.  4^  Dimbs 
c  65.      This  Act   having  received  a  different  construe-  o« 

tion  in  the  Court  of  Exchequer,  in  the  case  of  a  married    ,^^  of  the 
woman  (a),  the  appellant  brought  a  writ  of  error  in  the  Gmahd  Juno- 
Court  of  Exchequer  Chamber,  and  the  judgment  of  the    and  othm. 
Court  of  Queen'^s  Bench  was  there  reversed  (6). 

No  further  proceedings  were  taken  at  law,  but  the  suit 
(which  had  been  from  time  to  time  ordered  by  the  Vice- 
Chancellor  of  England  to  stand  over,  tliat  the  result  at  law 
might  be  known)  was  brought  to  a  hearing  before  his 
Honour,  who,  on  the  16tli  Novemberj  1846,  made  a  decree, 
by  which  it  was  declared  that  the  respondent  T.  E.  Skid* 
morej  as  customary  heir  of/.  Skidmore^  ought  to  be  admitted 
tenant  to  the  copyhold  premises  in  question  in  the  cause^ 
and  that  when  admitted  he  should  hold  the  premises  as  a 
trustee  for  the  respondents ;  and  it  was  declared  that  they 
ought  to  pay  the  fine  and  fees  on  such  admission :  it  was 
referred  to  the  Master  to  ascertain  and  settle  the  amount  of 
the  fine  and  fees,  having  regard  to  the  custom  of  the  manor 
of  Rickmanmoorth ;  and  on  pajrment  or  tendering  of  what 
should  be  certified  by  the  Master  as  a  proper  fine  and 
proper  fees,  it  was  ordered  that  Skidmore  should  be  ad* 
mitted  tenant  of  the  said  copyhold  premises  accordingly ; 
and  it  was  ordered  that  the  respondents'  bill  should  be  dis- 
missed as  against  Boham  and  Martm,  and  that  the  appe- 
lant should  pay  to  the  respondents  their  costs,  and  also 
what  they  should  have  paid  to  Skidmore^  Boham^  and 
Martin  in  respect  of  their  taxed  costs,  with  usual  direo* 
tions  for  the  production  of  documents  and  examination  of 
parties:  and  it  was  ordered  that  the  injunction  issued  in 
the  cause  pursuaut  to  the  order  dated  the  18th  June^  1868^ 

(a)  Doe  d.  Twining  v.  iffcf-         (6)  9  Q.  B.  Rep.  469. 
CQtt^  12  Mee.  &  W.  832. 

3f  2 


tlON  ClHAL 


764  CASES  IN  THE  HOUSE 

18ffS.        Bud  oontinued  hy  orders  dated  tl 

D^i^       the  15th  December,  18S8,  abould  b 

e.  my  of  the  parties  were  to  be  at 

Tou  of  U«    Court,  as  there  should  be  occasum. 

GkamoJunc-      I'be  appellant  then  presented  a 

The  cause  was  set  down  for  rdieati 

Chancetbr  CoMenAam,  who,  on  tli 

after  argumeDt,  and  time  taken  tc 

decree  of  the  Vice-Chancellor  of  Eti 

Shortly  after  this  order,  the  deci 
the  Master,  t<^ether  with  states  of  1 
the  manor,  and  the  amount  of  the 
due  on  Sfcidmore''>  admittance.  1 
Jutif,  1850,  reported  that  the  fine 
admisBioD  ot  Sktdmore  would  amou 
appointed  a  time  and  place  for  the 
appellant  failed  to  attend  at  the  ti 
to  recdve  the  fine  and  fees  thu»  ordi 

The  appellant,  as  be  all^;ed,  had 
Lord  Chancellor,  Lord  Cotienkam, 
ten  years  had  been,  a  holder,  parti 
partly  as  a  trustee  for  other  personi 
in  the  company;  and  therefore*  o 
1849,  gave  the  respondents  notice  ol 
to  dischai^  the  ord«-  of  the  27tfa  • 
an'  otd&r  on  some  minor  pdnts,  incl 
his  petition  of  rehearing,  and  tt 
•mended,  might  be  restored  to  the  I 
of  rebearings  and  iqipeals,  and  that 
be  ffvOL  by  the  Court  of  Chancery 
doD,  or  otherwise  as  might  be  nee 
and  determination  of  his  petition  bt 

(ti)  17  Law  Jonm.,  ( 
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II0II89  assisted  by  two  judges  of  her  Majesty's  Courts  of  1862. 

Common  Law  at  Westminster.  Dnw 

This  motion  was,  by  desire  of  the  late  Lord   Chaii-  v. 

cellor,  heard  before  the  then  Master  of  the  Rolls,  who,  tors  of  the 

after  taking  time  for  consideration,  on  the  28rd  JMaffj  1849f  Grand Jdho- 

stated  that  his  advice  to  the  Lord  Chancellor  was  to  refuse  nn^  o^rs. 


the  motion  with  costs,  and,  at  the  same  time,  gave  his 
sons  at  large  for  this  advice  (d). 

The  appellant  then  gave  notices  to  the  respondents,  and 
to  bargemen  navigating  the  part  of  the  canal  through  the 
copyhold  land  in  question,  that  he  should  treat  all  persons 
engaged  in  the  navigation  as  trespassers ;  and  on  the  S6tb 
May^  1849,  he  commenced  fifteen  actions  of  trespass.  These 
proceedings  were  met,  on  the  part  of  the  respondents,  by  a 
notice  of  motion,  dated  the  28th  May^  1849,  to  commit  the 
appellant  for  a  breach  of  the  injunction  issued  on  the6th  /ti/y, 
1839,  and  made  perpetual  by  the  decree  of  the  16th  Navem' 
ber^  1846 ;  and  for  a  fresh  injunction  to  issue,  restraining  the 
appellant,  his  attorneys  and  agents,  firom  all  proceedings  in 
his  fifteen  actions  of  trespass,  or  any  of  them,  and  from  com- 
mencing or  prosecuting  any  other  action  or  actions  or  proceed* 
ings  at  law  against  the  proprietors,  or  any  other  person  or  per- 
sons,  in  relation  to  the  copyhold  premises  mentioned  in  the 
decree.  On  the  80th  JIfay,  1849,  the  appellant  gave  a  cross- 
notice  of  motion  to  take  the  company's  bill  off  the  file.  These 
motions  were  made  (in  accordance  with  the  notices  given  to 
the  respective  parties)  before  the  late  Vice-Chancellor  otEng* 
land  on  the  8nd  June,  1849>  when  his  Honour  refused  the 
appellant^s  motion,  and  likewise  declined  to  commit  the  ap- 
pellant, but  granted  the  injunction  sought  by  the  company's 
motion  (e).    This  injunction  issued  on  the  5th  June,  1849. 

On  the  80th  November^  1849)  the  appellant  placed  a 

(d)  13  Beav.  63.  (f)  17  Sun.  38. 
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.1852.        chain  acton  the  canal,  and  dug  a  deep  trench  acroea  tb 
j^[^,       towing-path,  and  impeded  the  naTigation,  and  wrote  tvc 
«.   '       letteFB  to  die  aolidton  of  the  proprietors,  ezpbdiiiiig  hii 
Toas  of  tiie    'C^'i^uct  as  an  exercise  of  his  legal  rights,  and  asserting  hii 
Gbavd  JuMo-  determination  to  continue  to  impede  the  naviaation  of  what 
and  otbsn.    ^  called  his  own  canal.     On  the  10th  December^  1849«  the 
•late  Vice-Chancellor  of  England,  on  the  motion  of  the  com- 
pany (of  which  notice  had  been  given  on  theSrd  Ulecesiter), 
ordered  the  appellant  to  stand  committed  to  the  custody  of 
the  keeper  of  the  Queen's  Prison  till  further  order,  Cmt  has 
contempt  in  disobeying  the  writ  of  injunctioB  of  the  6th 
Juhfy  1880. 

In  pursuance  of  this  order,  the  usual  warrant  was,  on 
the  11th  January,  1860,  made  out  by  the  officer  of  the 
Court,  and  signed  by  the  then  Lord  Chancellor,  authorisiDg 
the  tipstaff  of  the  Court  to  arrest  the  appellant,  and  oonvey 
him  to  the  Queen's  Prison,  there  to  remain  till  further 
order ;  the  tipstaff  accordingly  arrested  the  appellant,  aad 
conveyed  him  to  the  Queen^s  Prison.         • 

The  appellant,  on  the  £8th  January,  1850,  gave  notioe 
of  a  motion  to  discharge  the  Vice-Chancdlor^s  order  of  the 
10th  December,  1849,  and  seeking  to  have  his  nocioe  of 
tnotion  of  the  S4th  February,  1849,  finally  disposed  of, 
and  that  an  order  might  be  made  pursuant  to  the  terms 
thereof;  or  that  the  Vice-Chancellor^s  order  of  the  Sbd 
June,  1849)  refusing  the  appellant's  motion,  might  be  dis- 
<diarged ;  or  that  the  oompany^s  bill  might  be  taken  off  the 
file,  with  costs,  to  be  paid  by  the  respondents ;  or  that  sU 
further  proceedings  might  be  stayed.  The  then  Laid 
Chancellor  having  requested  the  assistance  of  the  then 
Master  of  the  Rolls,  this  motion  was  made  before  their 
Lordships,  and  fully  argued  by  the  appdlant^s  counsel  on 
the  4th  and  6th  February,  1850.  Without  hearing  the 
other  side,  the  Master  of  the  Rolls  repeated  and  adhered  to 
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ihe  advice  be  had  given  to  the  Lord  Chancellor  in  ifay»        18&2. 
1 A40 ;  and,  in  conformity  with  his  Lordship^s  advice,  ord&B-       twL 
of  the  Court  were  made  by  the  Lord  Chancellor,  refusing:  «• 

with  costs  the  appellant'^s  motion  under  his  notice  of  the    ^o^^^the 
S4th  February^  1849,  and  his  motion  under  the  notice  of  Grand Juvo- 
the  aSth  January,  1860  (/).  'SS'ShS^'' 

On  the  S6th  Jtify,  1860,  the  appellant  was  released  from 
custody  by  Lord  Chancellor  TVtiro,  the  company  consent- 
ing, and  the  appellant  undertaking  not  again  to  violate  the 
injunction  (jr). 

The  appellant  brought  the  present  appeal  against  the 
decree  of  the  16th  November^  1846,  and  the  nine  several 
orders  of  the  Court  of  Chancery,  dated  respectively  the 
18th  June,  the  S6th  Juhfj  and  the  16th  December^  18S8  ; 
the  27th  January,  1848 ;  the  Snd  and  8rd  June,  and  the 
10th  December  J  1849;  and  the  4th  and  6th  February^ 
1860. 


The  House  desired  that  in  the  first  instance  the  question 
of  the  competency  of  Lord  Chancellor  Coitenham  to  hear 
and  decide  the  case  should  be  discussed. 

The  SolicUar-OenercU  and  Mr.  Smyikiea  (Mr.  Sehoyn 
was  with  them),  fcnr  the  appellant : 

There  is  no  doubt  of  the  fact,  that  at  the  time  of  filing 
this  bill.  Lord  Chancellor  Cotienham  was  the  holder  of 
shares  in  this  company :  that  fiict  rendered  him  incompetent 
to  hear  and  decide  the  suit,  and  his  incompetency  afiected 
the  Vice-Chancellor,  who  was  his  deputy.  There  was 
therefore  no  valid  jurisdiction  in  this  case,  and  the  whole 
proceedings  in  Chancery  were  incompetent  and  void.  When 
the  fact  was  discovered  by  the  appellant,  and  the  matter 
was  brought  before  the  Court,  the  Master  of  the  Rolls 

(/)  2  MacD.  &  Gord.  285.  (^)  3  Macn.  &  Gord.  4. 
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1852.        dedared  his  opinioo  that  the  interest  of  the  Ixml  Chs»- 
^^jgg       cdlor  as  a  shaididder  in  the  company  did  not  cuuMitute 
«.  an  objection  to  his  deciding  on  a  matter  in  which  that  oon* 

TORS  of  the    P'^^y  ^^  ^  litigant  party  (A).     Snch  a  doctrine  cannot  be 
GsAWD  Juvo-  maintained.     It  is  competent  far  any  suitcx'  in  the  oomrt,  if 
sad  othem,    h®  fiords  that  the  Judge  who  is  at  the  head  of  the  Court  is 
himself  largdy  interested  in  the  question  pending  befine 
it,  to  call  on  him  to  abstain  from  acting.    The  principle  of 
the  law  is,  that  no  man  shall  be  a  judge  in  his  own  canae; 
and  it  is  for  the  interest,  not  only  of  the  people  but  of  Ae 
Judges  themsdres,  that  that  principle  should  be  strictly 
enforced.     Here  the  interest  was  sudi  as  the  law  took  notice 
of;  and  if  the  proprietors  had  not  been  incorporated,  liOrd 
CoUenham  must  have  been  named  as  a  party  on  the  tmat 
of  the  proceedings.    The  objection,  therefiMre,  aflfecta  the 
whole  of  the  proceedings,  and  Lord  Longdate  himsplf, 
throughout  his  judgment,  admitted  that  there  wns  no  dif> 
ferenoe  for  this  purpose  between  the  Lord  Chancellor  and 
the  Vice-ChanoeUor.    Yet  he  justified  what  had  been  done 
on  the  ground  <rf  necessity,  saying  that  unless  the  cause 
could  be  heard  as  it  had  been,  there  would  be  a  fidlure  of 
justice.    That  prcqposition  is  demonstrably  incorrect. 

[The  Lord  ClumceUor. — ^Your  argument  puts  you  in  a 
singular  position.  You  come  here  in  consequence  of  the 
enrolment  of  the  decree  by  the  Lord  Cbancdlor.  In  asking 
for  the  enrolment,  you  ask  for  his  interference  as  Lord 
Chancellor.  Yet  you  say  that  the  whdie  proceeding  in 
Chancery  is  void,  on  account  of  his  interference,  he  being 
incompetent  or  disqualified  by  reason  of  interest.  Lord 
Brougham*  — Your  only  means  of  objecting  to  his  acting 
as  Lord  Chancellor,  is  by  an  act  done  by  him  as  Lord 
Chancellor.] 

That  seems  a  difficulty,  but  it  is  not  one.     The  enml- 

(A)  12  Bear.  03. 
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ment  of  this  order  is  a  matter  of  necessity,  but  it  is  also  a  1862. 

matter  of  form,  and  is  not  an  act  which  decides  the  case^  Dmas 

but  only  enables  the  party  to  make  the  decision  the  subject  v. 

of  an  appeaL .   The  House  cannot  say  to  an  appealing  party  ^^^^^  ^f  q^^ 

who  complains  of  the  wronirful  exercise  of  an  unwarranted  Gbahd  Juiicn 
.     .   1.    .         ,      .  .  1      «  1  .        TK>»  Canal 

jurisdiction,  that  he  cannot  come  here  to  make  the  complaint    ^d  otherSii 

without  getting  the  Lord  Chancellor's  signature,  and  yet» 

when  he  gets  it,  that  he  thereby  admits  the  jurisdictioiu 

That   would  be  to  make  the  wrong  itself  a  reason  for 

refusing  the  remedy.     Here,  too,  the  Lord  Chancellor  had 

heard  the  case  before  the  objection  to  his  deciding  it  was 

known ;  and  all  that  his  signature  to  the  enrolment  can  be 

said  to  amount  to,  is  a  formal  declaration  that  what  he 

signed  was  a  final  decree  and  judgment. 

[Lord  Brougham. — You  admit,  of  course,  that  he  must 
sign  the  enrolment ;  but  if  he  was  an  interested  party,  he 
might  be  interested  in  preventing  the  appeal,  and  he  might 
refuse  to  enrol  the  decree.] 

That  he  might  act  wrongfully,  even  in  the  discharge  of 
that  formal  duty,  is  not  a  reason  to  show  that  he  has  any 
actual  jurisdiction  in  the  case.  The  interest  of  the  Lord 
Chancellor  in  the  company  was  very  considerable,  and  in 
his  judgment,  delivered  in  December^  1888,  he  stated  that 
if  he  gave  a  judgment  for  the  plaintiff,  the  company  ^*  must 
be  entirely  at  the  mercy  of  the  lord  of  the  manor.^  Of  the 
company  placed  in  that  situation  he  was  at  that  moment  a 
large  shareholder.  The  Master  of  the  Rolls  (»),  however, 
put  the  whole  case  on  the  ground  of  expediency ;  he  says 
that  *^  there  is  no  question  as  to  the  validity  and  importance 
of  the  general  rule,^  but  that  '^  cases  may  arise  in  which  it 
must  give  way  to  circumstances  and  to  the  necessity  of 
avoiding  a  failure  of  justice.*^  Admitting  that  observation 
to  be  correct  in  some  cases,  it  is  inapplicable  here.     There 

(0  12  Bcav.  77. 
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1BB2.         need  not  have  been  a  fUIure  of  jtMlki 

DiMn        ^  the  RoUi  hinwlf  poioted  out  {J) 

.''•  have  been  pursued,  by  which  the  inti 

TOM  <rf  tim    Chanoetlor  with  the  csk  might  hive 

"iwiTclFir  ''"''"*  "^B*"*  •>"«  •*«»  ■  ^  of  oomi 

and  oUun.    Sorereign  in  the  High  Court  of  Chi 

have  been  referred  to  the  Master  o 

judgment   enrolled   as   the  decree   ' 

Chancerjr. 

[The  Lord  ChaneeUor.—Vfoaid  j 
the  actions  arising  out  of  FatuUt&n 
who  held  Bank  shares  ought  not  to  t 

Certainly,  The  jUustration  given 
ofEcen  of  the  British  Museum  does  m 
they  have  no  personal  interest.  But 
to  Bank  of  England  shares  and  East 
who  holds  such  stock,  and  has  a  pet 
matter  in  issue,  ought  not  to  nt.  T 
applied  in  The  Qwen  v.  The  CtmimU 
of  Cheltenham  (k),  though  there  tb 
only  rated  to  the  amount  of  a  few  shi 

[The  Lord  Chancellor. — Suppoae . 
of  stock  in  the  Three  per  Cents,  am 
decide  a  question  which  might  afiect 
the  Three  per  Cents  were  paid,  wt 
could  not  sit  ?] 

It  is  difficult  to  suppose  a  case  whc 
measurable  interest  in  such  a  question 
Chancellor  was  a  party  to  the  suiti  ai 
condderable  interest  in  the  result  of  i 

[Lord  Brougham. — Suppose  he  had 

As  such  he  would  not  have  had 
The  Master  of  the  Rolls  assumed  ihr 


(j)  12Beav.78. 
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that  no  interest  would  disqualify  a  Judge  unless  he  was  a  1862. 
party  to  the  record.  That  doctrine  is  erroneous^  and  would  ^^^^ 
lead  to  absurd  and  mischievous  consequences*     If  it  exists  o. 

as  to  courts  of  equity,  it  must  exist  as  to  courts  of  law.  ^^^  of  the 
What  would  lie  the  consequence  of  it  there?  Take  the  GbahdJuho- 
case  of  an  action  of  ejectment  which  might  be  brought  for  gg^  otiMra. 
the  whole  estate  of  the  Judge,  and  yet  he  might  not  be  a 
party  to  the  record.  If  the  rule  stated  by  the  Master  of 
the  Rolls  was  true,  the  Judge  really  interested  might,  in 
consequence  of  not  being  named^  try  the  action  which  in- 
volved his  whole  fortune.  It  is  utterly  impossible  to  main- 
tain such  a  proposition.  The  same  remark  may  apply  to  a 
suit  in  equity.  Suppose  a  Lord  Chancellor  to  be  the  only 
remaining  member  of  an  hicorporated  company,  all  the 
others  having  died,— suppose  him  to  file  a  bill,  his  name 
would  not  appear  as  plaintiff,  the  incorporated  company 
would  be  the  plaintiff,  and  according  to  the  doctrine  stated 
in  the  court  below,  he  might  sit  to  decide  the  cause  on  the 
very  bill  which  he  himself  had  filed.  Before  Lord  Dentnan^s 
Act  he  would  have  been  disqualified  as  a  witness;  even  now 
he  could  not  sit  as  a  juryman,  and  yet  he  is  supposed  to  be 
entitled  to  make  this  decree  as  a  Judge.  It  is  dear  that 
no  principle  of  law  or  of  reason  can  be  cited  in  support  of 
such  a  doctrine. 

Nor  do  the  authorities,  either  of  text-books  or  of  decided 
cases,  justify  it.  Some  of  the  text-books  suggest  the  very 
mode  of  proceeding  which  ought  to  have  been  adopted  in 
this  case,  and  which  was  also  referred  to  in  the  judgment -of 
the  Master  of  the  Rolls. 

In  Miifard  on  Pleading,  the  jurisdiction  of  the  Court  of 
Chancery  is  spoken  of  as  one  of  the  means  of  securing  the 
due  administration  of  justice.  It  is  said  that  (/)  **  a  suit  to 
the  extraordinary  jurisdiction  of  the  Court  of  Chancery,  on 

(0   p.  6,  4  edit. 
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1862.        behalf  of  a  gubject  merdy,  is  oommenoed  by  preferring  « 

D1MB8        ^^^^  ^^  ^^^'  nature  of  a  petition  to  the  L<Hnd  Chanodlor, 

V.  Lord  Keeper,  or  Lords  Commissioners  fcMr  tbe  ciurtodj  o{ 

TORS  of  the    ^^  Great  Seal,  or  to  tbe  King  himself  in  bis  Court  of 
Grand  JuMc-  Chancery,  in  case  the  person  holding  the  Seal  is  a  party,  or 

aud  otheiB.  ^be  seal  is  in  the  King^s  bands  ;***  and  various  autboritiesare 
quoted  for  this  proposition  (m).  Praxis  Anglis  Cancel* 
larias  (n)  is  to  the  same  e£Rsct ;  and  in  Viner*9  Abridgment  (o) 
it  is  said  that  the  Chancellor  himself  (16  Edw.  4,  4  b.)  may 
have  relief  there,  ^*  but  he  cannot  make  a  decree  in  his  own 
cause;"^  and  the  case  of  Sir  John  Egerton  v.  Lard  Derbff  (p) 
is  cited.  There  a  proceeding  took  place  in  Chancery 
between  Sir  John  Egerton^  plaintiff,  and  WUUam^  £ari  of 
Derby ^  chamberlain  of  Chester^  and  others,  defendants,  for 
the  trust  and  interest  of  a  farm,  and  it  was  resolired  by  the 
Lord  Chancellor,  the  Chief  Justice  of  England^  and  the 
Master  of  the  Rolls,  Dodderidge  and  WiwA^  Juttioes, 
^  That  the  Chamberlain  of  Chester^  being  sole  Judge  off 
equity,  cannot  decree  anything  wherein  himadf  is  par^,  for 
he  cannot  be  a  judge  tit  praprid  causd  ;  but  in  such  case 
where  he  is  party,  the  suit  shall  be  heard  in  the  Chancery 
coram  Domino  Rege^  In  an  anonymous  work  €ii  great 
authority  (g),  the  same  rule  is  laid  down. 

The  same  rule  was  likewise  declared  in  the  Mayor  of 
Hereford B  case  (r),  Brookes  v.  The  Earl  of  Rioert  («), 


(m)  4  Yin.  Abr.  385. 

(fi)  P.  461. 

(0)  Chancery,  L. 

(/>)  12  Co.  Rep.  114. 

{q)  Legal  Judicatnre  in  Chan- 
cery, 44,  255,  258.  (The  author 
of  the  book  here  referred  to  states 
that,  '*  in  cases  where  the  Lord 
Chancellor  himself  is  a  party,  the 


decree  most  be  ngned  by  the 
King  himself;  and  the  enrol- 
ment conclude  thus  :  '  It  is 
ordered  and  adjudged  by  the 
King's  most  excellent  Majesty 
in  his  High  Court  of  Cbancciy, 
that,'  "—pp.  256,  257.) 

(r)  1  Salk.  396. 

(s)  Hardr.  503. 
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Bridgman  v.  HoU(t)y  The  King  ▼.  YarjH^{u)^  Great  .1852. 
Charte  v.  KenningUm  (t>),  The  King  v.  The  Justices  of  ;^^^ 
Essex  (fo)j  and  in  RoU^s  AbridgineDt(«).     So  strongly  is  v. 

it  a  settled  principle  of  constitutional  law  that  a  man  cannot  tors  of  the 
be  judge  in  his  own  cause,  that  in  Day  v.  Savadge  (jf),  it  Gbakd  Juwo- 
was  said  that  **  even  an  Act  of  Parliament  made  against  im^  others, 
natural  equity,  as  to  make  a  man  a  judge  in  his  own  case^ 
is  void  in  itself;  for  jura  natures  sunt  immutahUiaj  and 
they  are  leges  legum^  The  rule  has  been  declared  in 
Banham's  case  (» ),  and  was  also  held  in  that  of  the  City  of 
London  v.  Wood  (a) j  where  the  proceeding  was  an  action  of 
<lebt  for  a  fine  brought  in  the  Lord  Mayor^s  Court,  for  re- 
fusing to  serve  the  oflSoe  of  sheriff,  and  there,  though  the 
X«ord  Mayor's  interest  in  the  fine  was  indefinitely  small,  it 
was  held  that  the  action  could  not  be  maintained  in  the 
court  of  which  he  was  even  nominally  the  chief  Judge.  It 
was  proved  there  that  the  Lord  Mayor  did  not  in  fact  sit 
in  the  court,  but  that  the  sittings  were  held  before  the 
Recorder ;  but  because  he  was  called  the  Judge  of  the  court, 
it  was  held  that  his  court  had  no  jurisdiction  in  the  case; 
the  deputy  could  not  act  where  the  principal  was  disquali- 
fied;  and  that  rule  is  as  applicable  to  the  Lord  Chancellor's 
deputy  the  Vice-Chancdlor,  as  it  is  to  the  Lord  Mayor*s 
deputy  the  Recorder.  In  an  anonymous  case.  Lord  Holt 
said  that  the  Mayor  of  Hereford  was  laid  by  the  heels  for 
sitting  in  judgment  in  a  case  in  which  he  was  himself  lessor 
of  the  plaintiff  on  ejectment,  though  by  the  charter  he  was 
sole  Judge  of  the  court  (6). 

(0  Show.  P.  C.  111.  (y)  Hob.  85,  87. 

(II)  4  T.  R.  71.  (z)  8  Co.  Rep.  118» 

(v)  2  Sir.  1178.  (a)  12  Mod.  669,  686,  ef  m^.  ; 

(to)  6  Maule  &  S.  513.  see  2  Bro.  P.C.  409. 

(x)  2  BoU.   Abr.  92 ;  tit           (6)  1  Salk.  896.     Lord  ffoU 

*'  Judges,"  Ay  pi.  11.  also  referred  to  the  instance  of  a 


rt4 
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1862.  These  cases,  and  the  declarations  made  in  tbeniy  hai^ 

J~^^        met  with  the  warm  approval  of  some  of  the  most  di§tii>- 

«.  guished  foreign  jurists.    Thus  Mr.  CbanceDor  JTenij  in  bis 

TORS  of  ^£e    Commentaries  (c) .    After  stating  that  it  is  a  principle  of  the 

GRAin>  JuHo-  Enslish  law  that  the  will  of  the  L^slature  is  the  suuigme 

•nnif  r^AitAT  or 

and  oUmts.    ^^^  ^^  ^^^  land,  and  demands  proper  obedience^  he  sajs: 
^  But  while  we  admit  this  conclusion  of  the  English  law, 
we  cannot  but  admire  the  intrepidity  and  poweiful  sense  of 
justice  which  led  Lord  Coke^  when  Chief  Justice  of  the 
King^s  Bench,  to  declare,  as  he  did  in  Dn  Bankam^s  case 
(8  Ca  Rep.  118),  that  the  common  law  doth  cxmtrol  Ads 
of  Parliament,  and  adjudges  them  void  when  against  com- 
mon right  and  reason.    The  same  sense  of  justice  and  free- 
dom of  opinion  led  Lord  Chief  Justice  Bobarij  in  Day  ▼. 
Savadffe  (Hob.  87),  to  insist  that  an  Act  of  ParliaoMiit 
made  against  natural  equity,  as  to  make  a  man  a  judge  in 
his  own  case,  was  void;  and  induced  Lord  Chief  Justice 
HoU  to  say,  in  the  case  of  the  Ciiy  of  Jjmdum  ▼•  Wwi 


proceeding  agiunst  the  Mayor  of 
JSerrfcrd^  for  acting  as  judge  in 
his  own  cause,  in  an  anonymous 
ease  in  1  Salk.  201,  and  likewise 
in  a  case  of  Wright  v.  Crump 
(2  Lord  Raym.  766),  where  alone 
the  circumstances  of  the  Mayor 
of  Hereford's  case  are  stated, 
'^  And  jEToft,  C.J.y  upon  this  mo- 
tion cited  a  case  to  have  been 
adjudged  in  B.  R.,  when  Hyde 
was  Chief  Justice,  which  was 
thus.  The  Mayor  of  Hereford 
claimed  a  title  to  a  house  in 
Hereford^  and  in  order  to  recover 
it  he  made  a  lease  of  it  to  J.  8^ 
to  the  end  that  he  should  sue 
an  ejectment,  which  •/.  8.  did 


accordingly  in  the  Mayoi^s  Court 
in  Herefordy  and  so  the  Mayor 
in  eflfect  was  Judge  in  his  own 
eanse^  and  ha  gaf6  judgmenl  te 
his  lessee^  and  tzacntiioa   wss 
sued  there  by  him ;  and  apoa 
complaint  of  this  matter  in  K  R. 
the  Court  here  granted  an  attadi- 
ment,  and  committed  the  Mayor 
for  these  proceedings.**    See  also 
the  case  of  Fodmm  IMm^  (2 
Salk.  607)»  where  an  Ofder  of 
Sessions  was  .quashed   bsesnse 
one  of  the  justices  waa  sorftyor 
of  the  highway,  and  he  j<nned  in 
making  the  order,  and  Ins  name 
was  put  in  the  captkm. 
(c)  Vol.  i.  p.  420. 
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(IS  Mod.  687),  that  the  observation  of  Lord  Coke  was  not  iSflSL 

extravagant,  but  was  a  very  reasonable  and  true  saying.^  Dimju 

The  principle  thus  stated  must  therefore  be  considered  «. 

to  be  fully  established,    and   its  application  cannot  be  tors  of  the 

doubted.    But  should  it  be  said  that  in  some  of  the  cases  OeahdJumc* 

Tiox  Caiial 
now  quoted  the  decision  appears  to  have  taken  place  with-    j^d  oihora. 

out  argument,  the  case  ci  The  Queen  v.  The  Cheltenham 

Commiaeumers  (d)  furnishes  an  answer  to  that  observation^ 

In  that  case  a  local  Act  empowered  oommisdoners  to  hcj 

rates,  and  gave  to  parties  grieved  an  appeal  to  the  Quarter 

Sessions,  whose  order  was  to  be  final,  and  no  certiorariwm 

to  be  allowed.    On  an  appeal,  the  magistrates  at  Sessions 

admitted,  by  a  majority  of  eleven  to  eight,  certain  evidence 

which  the  respondents  had  objected  to ;  three  of  the  eleven 

magistrates  were  partners  in  a  company  to  which  bdonged 

premises  assessed  to  the  rate  in  the  name  of  the  occupier. 

The  rate  was  quashed,  but  the  Court  of  Queen^s  Bendl 

held  that  a  question  in  the  cause  having  been  decided  by  a 

Court  improperly  constituted,  on  account  of  the  interest  of 

the  three  magistrates,  the  clause  prohibiting  the  certiorari 

did  not  operate,  and  the  order  was  brought  up,  and  although 

the  affidavits  did  not  satisfy  the  Court  that  the  magistrates 

had  acted  partially,  the  order  of  Sessions  was  quashed. 

The  King  v.  2%6  IhKabitante  of  RUhton  (e)  is  to  the  same 

effect,  and  80  is  The  Queen  v.  The  Jueticee  of  Hertferdr 

shire  (/),  where  the  Court  distinctly  refused  to  enter  inl6 

the  question  as  to  the  extent  of  influence  exercised  by  the 

•interested  party.    The  principle  thus  applicaUe  in  the  case 

of  a  Judge,  has  been  acted  on  by  the  Court  of  Exdiequer 

in  a  civil  case  with  regard  to  jurymen.     In  Eedaile  ▼. 

I^f'*^  {9)9  the  plaintiffs  represented  the  London  and  Wesi- 

minster  Bankj  and  in  an  action  brought  on  a  judgment 

(d)  1  (I.  B.  Rep.  407.  (/)  6(l.B.  Rep.  7«3. 

(e)  Id.  479,  n.  (j)  12  Mee.  &  W.  734. 


776  GASES  IN  THE  HOUSE  OF  LORDS. 

1852.        against  the  defendant,  the  Court  of  Exdiequer  compdle 
J^^        the  plaintiffs  to  undertake  to  strike  out  of  the  list  of  fspeek 
V,  jurymen  any  who  might  be  sharehcdders  in  the  Ixuikinj 

TORS  of  \he  company.  The  reason  for  the  rule  is  stronger  in  the  casi 
ObandJuvc-  of  a  sinirle  judire  than  of  an  individual  juryman*  It  ha 
and  others,  likewise  been  acted  on  in  Chancery.  In  Lord  Mo&h/n  t 
Spencer  (A)  depositions  were  sup^n-essed  after  publicatiaii, 
on  the  ground  that  one  of  the  commisslooers  was  thi 
nephew  and  agent  of  the  plaintiff,  and  it  was  hdd  that  dM 
^t  of  the  publication  having  passed,  or  the  death  of  the 
witness,  would  not  prevent  the  suppression  <if  the  depo- 
sitions. That  is^  very  strong  case ;  for  under  such  circum- 
stances the  evidence  given  in  that  deposition  oould  never  be 
supplied. 

The  codes  of  other  nations,  ancient  and  modem,  have 
adopted  the  same  principle.  In  Juatiniar^e  Institutes  (t) 
the  rule  is  laid  down,  and  it  has  been  embodied  in  the  French 
Code  de  Procedure  Civile  0')>  an<l  in  ^  code  of  New 
York^  promulgated  in  January^  1850  (A).  No  exception 
is  made  in  any  of  these  laws  on  the  ground  of  any  supposed 
necessity  for  the  Judge^s  sitting  because  he  is  the  only  Judge 
of  the  Court.  So  that,  if  there  had  been  any  such  neces- 
sity, which  there  was  not,  the  rule  would  still  have  beoi 
applicable. 

The  proceedings  here  are  altogether  void,  and  the  decree 
must  on  that  ground  be  reversed. 

Mr.  Stuart  and  Mr.  Bethellj  for  the  respondents: 
It  is  assumed  on  the  other  side  that  the  bill  in  this  case 
was  improperly  addressed  to  the  Lord  Chancellory  and  that 
being  so,  that  all  the  subsequent  proceedings  were  void. 

(A)  6  Beav.  135.  378. 

(t)  Book  4,  tit  5,  law  1.  {i)  C.  16,  art.  3,  s.  188. 

U)  Part  1,  book  2,  tit  21,  art 
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But  that  argumoit  goes  much  too  far.    It  amnot  be  pre*  1852. 

tended,  that  if  Lord  Cattenham  had  ceased  to  hold  the  Dmig 

Great  Seal  before  the  hearing,  the  fact  of  the  bill  being  v* 

addressed  to  him  would  have  affected  the  validity  of  the  ,obs  of  the 

decision  of  his  successor.    The  mode  of  addressing  the  bill  Grakd  Juhc- 

®  tiovCahai. 

has  therefore  nothing  to  do  with  the  question.  But  perhaps  and  others, 
it  will  be  said  that  that  argument  is  advanced  as  applicable, 
not  to  the  successor  of  the  Lord  Chancellor,  but  to  his 
deputy  while  he  shall  hold  the  office,<»and  it  will  be  con- 
tended that  the  Vice-Chancellor  is  his  deputy.  Even  that, 
however,  involves  a  consequence  which  defeats  this  appeal, 
for  if  nullity  runs  through  the  whole  proceeding,  the  decree 
and  the  enrolment  of  it  must  be  affected  with  that  nullity, 
and  then  this  appeal  cannot  be  sustained.  But  supposing 
the  Lord  Chancellor  to  be  incompetent,  his  incompetence 
does  not  disqualify  the  other  Judges  of  the  court  any  more 
than  the  address  of  the  bill  could  of  itself  affect  the  pro- 
ceedings, so  as  to  make  them  void.  The  Vice-ChancellcMr  is 
not  the  mere  d^uty  of  the  Lord  Chancellor,  but  is,  by 
virtue  of  the  statute  68  Geo,  S,  c.  24,  s.  2,  an  independent, 
though  subordinate.  Judge  of  the  court,  and  his  decision  is 
not  affected  by  any  objection  applicable  personally  to  the 
Lord  Chancellor.  At  most,  therefore,  there  can  only  have 
been  an  irregularity  here,  and  an  irregularity  may  be  waived. 
The  general  doctrine  for  which  Rolkfa  Abridgment  has 
been  quoted  (/),  that  a  man  cannot  be  a  judge  in  his  own 
cause,  may  be  admitted;  and  further,  it  may  even  be  admitted, 
for  the  sake  of  argument,  that  that  general  doctrine  appUes, 
whether  he  is  named  or  not  on  the  record ;  but  all  the  cases 
quoted  are  those  of  inferior  jurisdictions,  whence  there  was 
an  appeal,  or  of  Courts  where  there  were  many  members 
compoeing  them,  so  that  it  was  not  a  matter  of  necessity  to 
resort  to  the  decision  of  the  individual  who  might  happen 

(0  2  RoU.  Abr.,  tit.  «  Judges,"  11. 
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that  will,  some  of  which  might  rdate  to  railway  sharetf  1852. 
India  bonds,  and  insurances,  out  of  the  proceeds  of  which.  i)][]|[]^ 
the  legacies  are  to  be  satisfied  ?    During  what  time  is  the  v. 

disqualification  to  continue  ?  Is  the  judge  to  be  disquar  ^^^^  ^f  ^^ 
lified  while  his  legacy  remains  unpaid,  and  is  he  to  become  Gbahd  Jukc-. 
qualified  the  moment  that  that  legacy  has  been  satisfi^  ?  ^q^  others. 
To  maintain  the  affirmative  would  be  to  introduce  great 
inconvenience  into  the  business  of  life,  and  to  occasion  great, 
delay,  if  not  denial,  of  justice.  The  House  cannot  derive 
much  aid  from  the  rules  of  the  common  law  on  this  subject, 
for  remote  equitable  interests  are  not  considered  in  those  rules, 
which  only  deal  with  direct  pecuniary  gain  or  loss  by  the 
result  of  the  case.  Nor  do  indirect  equitable  interests  seem 
in  practice  to  have  been  regarded  in  the  Court  of  Chancery. 
There  is  no  instance  of  a  bill  being  addressed  to  the  Sove* 
reign  in  Chancery,  except  where  the  Lord  Chancellor  him- 
self was  a  party  to  the  suit,  in  the  character  of  plaintiff  or 
defendant ;  and  that  is  the  only  case  to  which  Lord  Redesdale 
refers,  and  to  which,  therefore,  it  must  be  considered  that 
he  carefully  and  purposely  confined  his  attention.  No  other 
text-book  uses  language  of  a  different  kind ;  and  it  may 
therefore  be  taken  that  the  limit  of  direct  interest  as  a 
party  is  that  to  which  the  rule  is  confined.  In  the  treatise 
of  "  Discourses  (o)  on  Subjects  of  Law  and  Equity,^  it  is 
said :  *^  No  man  can  be  both  judge  and  suitor ;  and  there- 
fore, if  the  Lord  Chancellor  be  a  suitor,  he  must  direct  his 
bill  to  the  Eing^s  Most  Excellent  Majesty  in  his  High 
Court  of  Chancery  ;^  a  statement  which  exactly  correspond^ 
with  that  of  Lord  Redesdate,  and,  like  it,  confines  the  rule 
to  the  case  where  the  Lord  Chancellor  is  a  **  suitor.^  The 
same  rule,  with  the  same  limitation,  is  laid  down  in  GUes*s 
Jacob'^a  Complete  Chancery  Practitioner.  The  argument 
on   the  other  side  is,  that  all  the  difliculties  might  be 

(o)  P.  44. 


780  CASES  IN  THE  HOUSE  OF  LORDS. 

1052.        moved  if  the  record  was  addressed  to  the  Queen  in  Chan- 
J^^         dery ;  but  that  argument  assumes  that  the  whole  proceediiig^ 
«.  might  then  be  carried  through  the  Court  of  Chanceiy,  lo 

TOM  of  the  *^®  ultimate  tribunal  of  appeal,  without  any  interrentioo 
Gband  JuNc-  of  the  Lord  Chancellor.  That  assumption  is  not  warranted 
^d  o^!  by  the  language  of  the  statute  (p),  under  which  the  Vice- 
Chancellor  is  appointed.  The  Lord  Chancellor'may  direct 
and  regulate  the  cause-paper  of  the  Vice-Chancdlor,  but  the 
latter  receives  from  the  statute  his  authcnrity  to  decide  on 
the  causes  put  in  that  paper. 

There  has  not  been  here  any  substantive  deciaicm  of  the 
Lord  Chancellor,  of  which  this  appellant  has  a  right  tocora« 

{p)  63  G.  3»  c.  24^  8. 2.  ^  Such  Yice-Chanoellor  shall  have  fall 
power  to  hear  and  determine  all  caosee,  matters,  and  things  which 
shall  be  at  any  time  depending  in  the  Court  of  Chancery  of  Eng- 
land, either  as  a  court  of  law  or  as  a  court  of  equity,  or  incident  to 
ai^  ministerial  office  of  the  said  Court,  or  which  have  been  or  shall 
be  submitted  to  the  jurisdiction  of  the  sud  Court,  or  of  the  Lord 
Chancellor,  Lord  Keeper,  or  Lords  Commisrioners  for  the  time 
being,  by  the  special  authority  of  any  Act  of  Parliament,  as  the 
Lord  Chancellor,  &c.  shall  from  time  to  time  direct.  And  all 
decrees,  &c.  of  the  said  Vice-chancellor  shall  be  deemed  and  taken 
to  be,  as  the  nature  of  the  case  shall  require,  decrees,  &c^  of 
the  said  Court  of  Chancery,  or  of  such  incident  jurisdiction  as 
aforesaid,  or  under  such  special  authority  as  aforesaid,  and  shall 
have  force  and  validity,  and  be  executed  accordingly ;  subject, 
nevertheless,  in  every  case,  to  be  reversed,  discharged,  or  altered  by 
the  Lord  Chancellor  for  the  time  being:  and  no  such  decree  or 
Order  shall  be  enrolled  until  the  same  shall  be  signed  by  the  Loid 
Chancellor,  &c.  for  the  time  being." 

Sec.  3.  ^  Such  Vice-chancellor  shall  sit  for  the  Lord  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners,  &c.,  whenever  they  shall 
respectively  require  him  so  to  do ;  and  shall  also,  at  such  other  times 
as  the  Lord  Chancellor,  &c.  shall  direct,  sit  in  a  separate  court, 
whether  the  Lord  Chancellor,  &c.  shall  be  sitting  or  not ;  for  which 
purpose  the  said  Lord  Chancellor,  &c.  shall  make  such  orden  as  to 
them  respectively  shall  appear  to  be  proper  and  convenient,  from 
time  to  time,  as  occasion  may  require." 
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plain.  The  order  on  the  rehearing  was  made  by  the  Lord  1852« 
Chancellor ;  but  that  rehearing  was  on  the  petition  of  the  ])^g 
appellant  himself,  who  must  be  thereby  taken  to  have  waived  «. 

any  irregularity  in  the  proceedings ;  and  the  Lord  Chan-    ^^i^  ^f  the 
cellor,  on  that  rehearing,  merely  affirmed  what  had  been  done  Grand  Juwc- 
in  the  court  below.   It  is  the  Vice-Chancellor^s  decree,  there*    and  others, 
fore,  which  is  under  appeal,  and  that  is  the  decree  of  an 
independent  Judge.   The  Earl  of  Derby's  case  {q)  does  not 
apply,  for  there  the  Earl  of  Derby ^  who  was  Chamberlain 
of  Cheater^  sat  as  such  to  try  a  cause  in  the  County  Pala- 
tine^ in  which  cause  he  was  himself  a  party  to  the  record. 
There  could  be  no  doubt  that  such  a  proceeding  was  erro- 
neous, and  there  was  no  necessity  for  it,  for  the  cause  could 
have  been  brought  in  the  Court  of  Chancery,  where,  in 
fact,  the  Judges  determined  that  it  ought  to  be  heard. 

The  argument  on  the  other  side  defeats  itself;  for  if 
every  act  of  the  Lord  Chancellor  is  void,  then  the  enrol- 
ment is  void,  and  without  an  enrolment  there  can  be  no 
appeal.  Enrolment  of  a  decree  of  the  Vice-Chanoellor  is 
only  necessary  when  the  decree  is  to  be  brought  to  this 
House ;  but  that  enrolment  is  a  mere  form  on  the  part  of 
the  Lord  Chancellor,  in  order  to  make  the  decree  the  suIh 
ject  of  appeal ;  it  certainly  gives  no  validity  to  the  decree. 
Still,  the  application  for  enrolment  is  an  admission  of  juris- 
diction. 

The  SolicUar^Generalj  in  reply : 
There  can  be  no  distinction  in  a  matter  of  this  kind 
between  proceedings  at  common  law  and  in  equity.  There 
can  be  no  pretence  of  necessity  in  one  instance  more  than  in 
another.  Had  this  been  a  case  at  law,  and  had  a  juryman 
been  thus  interested  in  the  suit,  the  Judge  would  not  have 
allowed  him  to  sit  in  the  box ;  had  the  Judge  himself  been 

(7)  12  Co.  Rep.  114. 
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186S.  Interested,  he  would  have  dedined  to  tiy  the  cause.     That 

1^^  woold  be  the  case  ui  an  actkn  of  ejectment,  though  the 

V.  nmainal  plaintiff,  John  Doe^  and  the  tenant  in  puB«aiiii»i, 

loms  of^  would  have  been  the  only  parties  named  od  the  reecvd. 


ChuvD  Juvo-  The  maxim  that  a  man  must  not  be  a  judge  in  his  cmn 

sad  otheiB.  ^^loue  ^^"^^  ^^^  ^PP^J  merely  to  a  cause  where  he  is  named 
aa  a  party.  Suppose  a  case  rdating  to  the  JBrk^mpaier 
CSam^  The  company  there  is  incorporated ;  but  nineteen- 
twentieths  of  the  shares  bdong  to  the  £aii  oi  JEUesmere  ; 
oould  he,  if  he  held  the  oflBce  of  Lord  Chancellor,  hear  such 
a  case^  merely  because  he  was  not  named  on  the  leooid? 
He  could  not  The  case  of  Brooks  v.  iZtoera  (r)  shows 
that  interest  in  the  subject-matter  of  the  suit,  not  the  fiwrt  of 
being  named  on  the  reoOTdi  constitutes  the  objection. 

[The  Lord  ChanceUar.^^The  argument  now  is  this: 
oonoediiig  that  interest  disqualifies  the  Lord  Chaoodlor 
from  being  a  Judge,  hare  is  the  decree  of  the  Viee-Chan- 
edlor,  and  the  judgment  oi  the  Lord  Chancellor  left  that 
decree  as  it  stood  before ;  and  as  the  enrolment  was  made 
on  the  appb'cation  of  the  appellant,  he  has  nothing  to  com- 
plain of,  for  the  record  stood  as  it  was  before  the  judgment 
of  the  Lord  Chancellor  was  pronounced  upon  it] 

That  is  not  sufficient.  The  proposition  on  the  part  of 
the  respondents  is,  that  if  the  Judge  in  question  has  the  sok 
and  exclusive  jurisdiction,  it  would  be  a  denial  of  justice  to 
say  that  in  any  case  where  he  has  an  individual  interest  he 
cannot  sit  as  judge ;  but  that  proposition  is  peremptorily 
denied  by  the  appellant.  The  rule  does  not  admit  audi  an 
exception ;  but  even  if  it  did,  there  is  not  any  necessity  for 
it  here.  There  might  be  a  delay,  but  there  would  not  be  a 
denial  of  justice,  for  in  this  proceeding  in  Chancery  the  law 
has  provided  a  remedy.  If  it  had  not  done  so,  one  must 
be  created. 

(r)  Hardres,  608. 
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[Lord  JBrm^Aani.— What,  by  Act  of  Parliament  ?]  18^ 

Yes,   if  necessary.     Suppose  a  real  action  had  been  i)^JJ^ 

brought  against  all  the  Judges  of  the  Court  of  Common  v. 

Pleas,  it  would  have  been  necessary  to  delay  the  suit  until  ^^i^  ^f  ^ 

the  law  had  provided  a  remedy,  by  providing  other  Judges  Grand  Jukc- 
,  TioH  Canal 

to  try  It.  and  others. 

[Lord  Brougham.-^In  the  case  of  Serjeant's  Inn  all  the 
Judges  had  an  interest.    Nothing  was  done  there.] 

The  objection  was  there  waived.     It  has  been  contended 
that  the  application  to  the  Lord  Chancellor  to  enrol  the 
decree  was  an  admission  of  his  jurisdiction.    But  that 
amounts  to  saying  that  because  the  Lord  Chancellor  is 
interested,  the  appellant  is  to  have  no  redress  whatever,  for 
if  he  does  not  get  the  decree  enrolled,  he  cannot  come  here ; 
and  if  he  does  get  it  enrolled,  he  thereby  admits  the  juris- 
diction against  tirhich  he  wishes  to  appeal.    No  such  argu- 
ment can  be  tolerated  in  this  House.    The  enrolment  is  a 
mere  ministerial  act  which  the  Lord  Chancellor  was  bound 
to  perform,  which  he  may  perform  though  he  is  interested 
in  the  suit,  and  the  performance  of  which  is  no  assertion  of 
jurisdiction  over  the  suit.     It  is  not  like  hearing  an  appeal 
against  the  Vice- Chancellor's  decree.     The  case  of  Mark' 
wick  V.  The  City  ofLwidon  (a)  is  no  authority  for  the  oth^ 
side,  for  there  an  alderman  might  preside,  and  the  two  sets  of 
Judges  who  might  form  the  Hustings  Court  had  co-ordinate 
jurisdiction,  and  were  not,  like  the  Vice-Chancellor  and  the 
Lord  Chancellor,  subject  the  one  to  the  other.     The  Vice- 
Chancellor  is  a  subordinate  Judge,  whose  decisions  are 
liable  to  be  altered  or  reversed  by  the  Lord  Chancellor; 
and  that  being  so,   the  objection  which  attaches  to  the 
decision  of  the  Lord  Chancellor  attaches  also  to  that  of 
the  Vice-Chancellor ;  and  their  several  decisions  must  be 
reversed. 

(«)  2  Bro.  Pari.  Cas.  409. 
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IfiSS.  The  Lord  CHanceilor  propoaed  thf 

j^^        for  the  connderadon  of  the  Judges  :— 

V.  "  A  public  company  establidied  foi 

TOM  rfuifl     *"  incorporated,  and  bought  some  In 

GKAin>JiiHc<  nmkiffg  the  csnsl  t  &  peraon  t^lnifning 

■nd  otlNiB.    ^  Buch  land  recovered  the  propatj 

ooqMratioa  then  Bled  a  Ull  against 

hare  their  title  coofiimed.     The  Loi 

intereat  as  s  afaareholder  in  the  comp 

aerenl  thounnd  pounds,  which  was 

faidant ;  and  be  (the  Lord  Chancdlor 

don  and  the  relief  sought. 

**  Was  this  a  case  in  which  the  on 
Ixird  Chancellor  were  vtad  on  accoun 
of  bis  having  decided  in  his  own  cause 
**  A  public  cmnpany  eatablished  for 
was  incorporated,  and  bou^t  some  lai 
making  a  canal;  a  person  claiming 
in  such  land  recovered  the  proprat; 
corporatioQ  then  filed  a  bill  against 
have  their  title  confirmed. 
.  "  The  Vice-Chancellor,  whose  authc 
58  Geo.  S,  cap.  S4,  granted  an  injuoi 
prayed ;  and  the  Lord  Cbaocetlor,  wbi 
shareholder  in  tbe  company  to  the  amc 
sand  pounds,  which  was  uolcnown  to 
an  appeal  by  the  defendant,  affirmed 
tbe  Vice-Chancellor.  Tbe  orders  wew 
upon  the  application  of  the  de&ndaa 
the  application  of  the  plaintiff,  by  tlu 
Chancellor. 

1.  "Were  tbe  orders  of  tbe  Vice- 
account  of  the  interest  of  the  Lord  Ch 
S,  "  Were  the  orders  of  the  Lord 
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account  of  his  interesty  and  of  his  having  decided  in  his         1852. 
own  cause  ?^  Dimxs 

PROPRII- 

Mr.  Baron  Parke :  tors  of  the 

In  answer  to  the  first  question  proposed  by  your  Lord-  GrandJuhc- 
ships,  I  have  to  state  the  unanimous  opinion  of  the  Judges,    and  others, 
that,  in  the  case  suggested,  the  order  or  decree  of  the  Lord  Opinion  of  the 
Chancellor  was  not  absolutely  wridj  on  account  of  his  in-       Ja^gw* 
terest,  but  voidable  only. 

If  this  had  been  a  proceeding  in  an  inferior  court,  one 
to  which  a  prohibition  might  go  from  a  court  in  West* 
minster  Hall,  such  a  prohibition  would  be  granted,  pend- 
ing the  proceedings,  upon  an  allegation  that  the  presiding 
Judge  of  the  court  was  interested  in  the  suit :  whether 
a  prohibition  could  go  to  the  Court  of  Chancery,  it  is  unne* 
cessary  to  consider. 

If  no  prohibition  should  be  applied  for,  and  in  cases 
where  it  could  not  be  granted,  the  proper  mode  of  taking 
the  objection  to  the  interest  of  the  Judge  would  be,  in  courts 
of  common  law,  by  bringing  a  writ  of  error,  for  error  in 
fact,  and  assigning  that' interest  as  cause  of  error. 

The  former  course  was  stated  to  be  proper  in  the  case  of 
Brooks  V.  Earl  of  Rivers  (t)^  it  being  suggested  that  the 
Earl  of  Derby  J  who  was  Chamberlain  of  Chester j  had  an 
interest  in  the  suit ;  and  the  Court  held  that,  where  the 
Judge  had  an  interest,  neither  he  nor  his  deputy  can  deter- 
mine a  cause  or  sit  in  court ;  and  if  he  does,  a  prohibition 
lies. 

The  latter  course  was  adopted  in  the  case  of  The  Com-- 
pany  of  Mercers  and  Ironmongers  of  Chester  v.  Bowker  (m), 
where  it  was  assigned  for  error  in  fact,  on  the  record  of  a 
judgment  for  the  Company  of  Mercers  in  the  Mayor^s 
Court  at  Chester^  that  after  verdict,  and  before  judgment, 

(0  Hardr.  503.  (v)  1  Stra.  000. 
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1852.        one  of  the  Company  of  Mercers  became  mayor;  and  for 

j^][^        that  reason  the  judgment  was  reversed    in  the  Court  of 

«•  Quarter  Sessions,  and  that  judgment  of  reversal  affirmed  in 

TORS  of 'the    the  King's  Bench. 

GbakdJuxo-      In  neither  of  these  cases  was  the  judgement  held  to  be 

and  others,    absolutely  void.    Till  prohibition  had  been  granted  in  one 

Omnionofthe  ^'^^  ^^  judgment  reversed  in  the  oth^,  we  think  that  the 

Judges.       proceedings  were  valid,  and  the  persons  acting  und^  the 

authority  of  the  Court  would  not  be  liable  to  be  treated  as 

trespassers/ 

The  many  cases  in  which  the  Court  of  King's  Bench  has 
interfered  (and  may  have  gone  to  a  great  length),  where 
interested  parties  have  acted  as  magistrates,  and  quashed 
the  orders  made  by  the  Court  of  which  they  foimed  part, 
afford  an  analogy. 

None  of  these  orders  is  absolutely  void  ;  it  would  create 
great  confusion  and  inconvetiience  if  it  was.  The  objec- 
tion might  be  one  of  whidi  the  parties  acting  under  these 
orders  might  be  totally  ignorant  till  the  moment  of  the  trial 
of  an  action  of  trespass  for  the  act  done  (v) ;  but  these 
orders  may  be  quashed  after  being  removed  by  certiorari^ 
and  the  Court  shall  do  completejustice  in  that  respect. 

We  think  that  the  order  of  the  Ch^cellor  is  not  void ; 
but  we  are  of  opinion,  that  as  he  had  such  an  interest  which 
would  have  disqualified  a  witness  undar  the  old  law,  he  was 
disqualified  as  a  Judge ;  that  it  was  a  voidable  order,  and 
might  be  questioned  and  set  aside  by  aj^ieal  or  some 
application  to  the  Court  of  Chancery,  if  a  prohibition  would 
not  lie. 

As  to  the  second  question,  we  are  of  opinion  that  the 
Vice-Chancellor,  under  58  Geo.  3,  c.  24,  is  not  the  mere 
deputy  of  the  Chancellor.   We  agree  that  the  interest  <if  the 

(v)  See,  with  relation  to  this  point,  the  observations  of  the  Loid 
Chancellor  in  the  case  of  Soadding  v.  LoratUy  oiile,  p.  447. 
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principal  affects  the  deputy,  on  the  rule  adopted  in  Wood  )658« 
V.  Corporation  of  London  (w)  and  Brooks  v.  Earl  of  ^^ 
Rivera  (x)  ;  but  we  think  that  the  Vice-Chancellor  is  not  p» 

a  deputy,  but  has  independent  jurisdiction  to  make  decrees;    ^^^^^  ^f  ^ 
subject  to  the  power  of  the  Chanodlor,  to  be  reversed,  dis«  GBi.ro4u»c- 
charged,  or  altered  by  the  Chancelkir.  aiid  others. 

We  think  this  is  to  be  deduced  from  the  language  of  the  Opinionof  the 
statute.  By  the  second  section  the  Vice-Chancellor  has  full  Judges, 
power  to  hear  and  determine  all  matters,  causes,  and  things 
depending  in  the  Court  of  Chancery,  and  all  decrees,  orders, 
and  acts  of  such  Vice-Chancellor  so  made  or  done  shall  be 
deemed  to  be  orders  and  acts  of  the  Court  of  Chancery,  aild 
shall  have  force  and  validity,  and  be  executed,  subject^ 
nevertheless,  in  every  case,  to  be  reversed,  discharged^ 
altered,  or  allowed ;  and  no  decree  shall  be  enrolled  until 
signed  by  the  Lord  Chancellor. 

If  the  decrees  or  orders  are  not  reversed  by  the  Lord 
Chancellor,  they,  in  our  opinion,  are  obligatory,  and  are  in  no 
way  affected  by  the  disqualification  of  the  Lord  Chancellor. 

But  in  order  to  appeal  against  them  to  the  House  of 
Lords,  they  must  be  enrolled ;  and  enrolment  cannot  be 
made  without  the  Lord  Chancellor'*s  signature. 

In  giving  that  signature  the  Chancellor  has  a  discretion 
which  he  may  exercise. 

But  he  may  be  applied  to  for  that  purpose,  and  if  he 
gives  his  signature,  his  interest  affords  no  objection  to  its 
validity. 

For  this  is  a  case  of  necessity,  and  where  that  occurs  .'ibe 
objection  of  interest  cannot  prevaiL  Of  this  the  case  in  the 
Year  Book  (y)  is  an  instance,  where  it  was  held  that  it  was 
no  objection  to  the  jurisdiction  of  the  Common  Pleas  that 
an  action  was  brought  against  all  the  Judges  of  the  Common 

{w)  12  Mod.  660, 686,  et  $€q.  (y)  Year  Book,  8  Hen.  6, 19; 

Ix)  Hardr.  503.  2  RoU.  Abr.  93. 
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1852.         Pleas,  in  a  case  in  doubt  which  could  only  be  brought  in 
JT^         that  court. 

DiMKS 

V.  We  therefore  answer  the  second  questicm  by  saying,  that 

^?^#\vl    the  orders  of  the  Vice-Chancellor  are  neither  void  nor  Toid- 

TORS  01  Xne 

Grand  JuKc-  able  on  account  of  the  interest  of  the  Lord  Chanodlor. 
and  oth«n.        That  the  orders  of  the  Lord  ChanceUor  are  not  void,  but 
voidable,  and  his  signature  to  the  order  for  the  purpose  of 
the  enrolment  is  neither  vend  nor  voidable* 

The  Lard  Chancellor  : 
This  is  an  appeal  against  a  judgment  of  the  late  Lord 
Chancellor   Cottenhamj  which  judgment  simply  affirmed 
certain  decrees  previously  made  by  the  Vice*Chancellor.  The 
effect  of  the  opinion  which  your  Lordships  have  just  heard 
(though  I  do  not  propose  to  advise  your  Lordships  now  to 
decide  the  point)  is,  that  the  interest  of  the  Lord  Chancellor 
in  the  subject-matter  of  the  suit  disqualified  him  from  de- 
ciding upon  it.    In  ordinary  cases,  an  appeal  to  this  House 
would  be  a  proper  proceeding  to  set  aside  the  Lord  Chan- 
cellor's decree.    If  the  case  in  the  Court  below  had  stood 
simply  on  the  judgment  of  the  Lord  Chancellor^  your  Lord- 
ships, if  you  adopted  the  opinions  of  the  learned  Judges, 
would  have  been  called  on  to  make  an  order  which  would 
reverse  everything  that  had  been  donein  the  court  below.  But 
as  the  Vice-Chancellor  here  made  a  decree,  which  was  marely 
affirmed  by  the  Lord  Chancellor,  the  removal  of  the  Lord 
Chancellor's  affirmance,  according  to  the  opinicm  we  have 
just  heard,  would  not  affect  that  decree,  and  the  reversal  of 
the  order  of  affirmance  would  simply  leave  the  order  of  the 
Vice-Chancellor  standing,  as  if  the  Lord  Cbancellm'  had 
never  taken  part  in  the  proceedings  of  the  Court  below. 
Now,  as  the  suitor  has  a  right  to  come  directly  from  the 
Vice-Chancellor  to  your  Lordships'  House,  the  appeal  here 
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would  stand  correctly  before  the  House  as  an  appeal,  not  1862. 
only  against  the  affirmance, — which  may  be  considered^  Dimbs 
for  the  purpose  of  observation,  as  void,  on  account  of  the  v* 

Lord  ChanceUor'^s  interest, — but  as  an  appeal  on  the  merits    tors  of  the 
against  the  decision  of  the  Vice-Chancellor,  and,  as  such,  ^^^^cSl^ 
proper  to  be  heard  at  your  Lordships'  bar.  «nd  etherst 

I  understand  the  opinion  of  the  Judges  to  be,  that,  the 
interest  of  the  Lord  Chancellor  was  such  as  disqualified 
him  from  judging  in  the  cause ;  and  I  must  therefore  infer 
that,  in  their  opinion,  there  was  no  such  absolute  necessity 
for  his  adjudication  as,  upon  the  ground  set  forth  in  some  cS 
the  cases,  might  be  deemed  to  render  his  decision  effectuaL 
As  I  entirely  concur  in  the  opinion  of  the  learned  Judges 
on  the  second  point ;  namely,  that  the  decision  of  the  Vioe- 
Chancellor  cannot  be  aflPected  by  any  interest  existing  in 
the  Lord  ChanceUor,  although  the  latter  acted  in  the 
matter ;  and  as  I  think  that  the  reversal  of  his  decree  can- 
not afiect  that  of  the  Vice-Chancellor,  which  may  stand 
alone,  I  propose  that,  without  at  this  moment  affirming 
or  disaffirming  any  part  of  the  proceedings  of  the  Court 
below,  on  the  ground  stated  in  the  valuable  opinion  we  h^ve 
just  received,  your  Lordships  should  proceed  to  hear  the 
decree  of  the  Vice-Chancellor  discussed  upon  the  merits  on 
Monday  ne%t{z). 

Lord  Bwugham: 
I  quite  agree  with  my  noble  and  learned  friend,  that  it 
is  unnecessary  for  us  now  to  give  an  opinion  on  the  matter 
of  the  Lord  Chancellor'^s  disqualification  to  hear  this  case. 
I  have  no  hesitation  in  saying  that  my  opinion  is,  upon  the 
second  point,  very  clear  indeed,  and  it  agrees  with  the 
opinion  of  the  learned  Judges.    There  is  quite  enough 

(«)  See/^MT,  p.  801. 
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18S2.  before  tbe  House,  not  only  to  midii 

y^l.  upon  us  to  gQ  on  with  the  cue,  aod  < 

*.  tion  of  equity  nUBed  in  it. 
MM«rtb«  Adjourned. 

GiiAintJoFC- 
Md  otbtn,        The  argument  on  the  Vice-Chaocell 

June  89.  iogly  beard,  and  at  ita  oondunoo,— 

The  Lord  CkaneeUor  said : 
In  re&rence  to  tbe  questim  upot 
Judges,  a  few  days  since,  gave  tbdi 
of  this  House,  tbe  effect  of  that  opini 
entirely  concur,  is,  that  having  tegan 
tha  hte  Lord  Chancellor  had  in  the  < 
Gompan^,  bis  dedsioo  must  be  de 
and  that  an  appeal  to  this  House  m 
pnceeding  in  a  court  (tf  equity,  the  \ 
taafoid  such  a  decree.  Adopting  the 
Judges  in  that  respect,  it  will  be  pro 
orden  and  decrees  appealed  agains 
made  by  the  late  Lord  Chancellor,  sh 
that,  my  noble  and  learned  friendi 
agree. 

Upon  the  other  question,  upon  whi 
any  doubt,  namely,  whether  the  dec 
Vice-Chancellor  could  be  alTected  by 
the  Lord  Chancellor  who  affirmed  t 
tbe  subject-^natter  of  the  suit,  the 
given  the  House  a  very  clear  opinio 
I  entirely  concur ;  it  is  that  which 
It'is  impossible  to  represent,  upcm  t) 
given  to  the  Vice-Chancellor,  that  Y 
a  mere  deputy,  so  as  to  fall  within 
or  to  gay  that  therefore  any  order  ( 
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would  be  void  or  voidable,  in  case  the  Lord  CJiancellor  him-        1862. 

self  had  an  interest  in  the  matter  of  the  suit.    There  is  no       ihiiBs 

warrant  for  such  an  opinion  in  the  words  of  the  statute,  and  I  «• 

cannot  conceive  anything  more  mischievous  or  absurd  than    ,ob8  of  the 

to  suppose  that  an  order  or  decree  made  by  one  of  ihe  Vio^  Grand  Juhci- 

Chancellors  should  be  void  in  a  case  where  the  Lord  Chan*    |^  othm 

cellor  did  not  interfere  judicially,  merely  because  the  Lord 

Chancellor  himself  had  an  interest  in  the  subject  of  the 

suit.    Lord  Cottenham  thought  so  diiferently  upon  that 

point,  that  he  called  in  one  of  the  Judges  of  the  court ;  that 

Judge,  no  doubt,  possessing  in  some  measure  an  original 

jurisdiction,  but  still  an  inferior  Judge — he  called  that  Judge 

in  to  his  assistance,  to  advise  him  upon  the  very  point  now 

being  decided  by  your  Lordships.    I  apprehend  that  these 

decrees  of  the  Vice-Chancellor  are  good  as  far  as  they  can 

be  maintained  consistently  with  the  rules  of  equity ;  and  if 

your  Lordships  should  be  of  opinion  that  the  case  is  not  made 

out  on  the  part  of  the  appellant  as  to  the  equity  he  asserts, 

^-that  is  to  say,  that  no  relief  ought  to  have  been  granted 

to  the  company  as  against  him, — I  apprehend  you  will 

feel  no  difficulty  in  affirming  the  orders  and  decrees  of  the 

Vice-Chancellor,  and  of  declaring  that  they  shall  be  held 

to  be  good,  and  unatfected  by  anything  which  took  {dace  as 

to  the  affirmance  of  them  or  the  dealing  with  them  by  the 

Lord  Chancellor  (a). 

Lord  Brougham : 
There  are  two  branches  of  this  case  to  which  my  noble 
and  learned  friend  has  referred.  One  of  them  is  that  which 
arises  upon  the  first  argument  of  the  appellant,  upon  which 
your  Lordships  have  taken  the  opinion  of  the  learned 
Judges ;  and  it  is  immaterial,  as  to  the  result  of  this  case, 

(a)  His  Lordship  then  proceeded  to  give  his  judgment  on  the  case 
itself^  Btepotii  p.  801. 
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1862.        in  which  way.  we  dispose  ci  the  first  quesdoo  put  to  the 

1^^^        learned  Judges,  namely,  whether  or  not  the  Lord  Chan- 

«.  oellor,  in   respect  of  his  interest,   was  disqualified  from 

TOM  of  \he    ^^^S  ^  A  Judge  in  the  cause,  and  therefore  whether  his 
Grand JuNc-  decree  was  voidable  or  void.    That  it  was  not  void,  my 

and  others,  noble  and  learned  friend  on  the  woolsack,  and  my  noUe 
and  learned  friend  Lord  Cranworthj  who  is  not  now  her^ 
entertained,  during  the  argument,  a  very  strong  opinion. 
The  learned  Judges  consulted,  have  come  to  a  clear 
opinion  upon  that  subject,  that  the  decree  is  not  void,  but 
only  voidable ;  nevertheless,  that  it  is  to  be  avoided  when 
brought  under  review,  and  upon  objection  taken.  But 
with  respect  to  the  second  point  submitted  to  them,  whe- 
ther or  not  the  Vice-Chancellor^s  judgment  is  void,  in 
respect  of  the  Lord  Chancelbr^s  authority  being  null  from 
the  beginning  of  the  whole  proceedings  in  the  Court  of 
Chancery,  I  must  say  that  I  never  from  the  beginning  had 
the  least  doubt,  and  was  therefore  very  little  surprised  to 
find  .the  learned  Judges  declare  that  the  Vice-Chancdkr 
has  an  entirely  independent  jurisdiction,  and  is  not  in  any 
respect  dependent  upon  the  Lord  Chanodlor,  from  whom 
he  only  receives  directions  as  to  what  cases  he  shall  enter- 
tain and  dispose  of.  That  by  the  Act  is  the  only  connec- 
tion which  subsists  between  the  two  branches  of  the  Court 
of  Chancery,  with  the  exception  of  the  final  enroknent,  which 
requires  the  previous  signature  of  the  Lord  Chan<dlor ;  but, 
as  plainly  as  an  enactment  can  speak,  the  Vioe-ChanceUor 
has  a  substantive  and  an  independent  jurisdiction  conferred 
upon  him  by  the  very  words  of  the  statute ;  and  it  is  ex- 
pressly  stated  in  that  statute  that  his  decrees  shall  be 
decrees  of  the  Court  of  Chancery,  and  shall  have  execution 
as  such.  And  then  follows  the  only  connection  established 
*  between  his  proceedings  and  those  of  the  Lcml  Chanodlor, 
that  there  shall  be  no  enrolment  of  a  decree,  with  the  view 
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to  further  proceedings,  without  the  previous  signature  of        1862. 

the  Lord  Chancellor ;    but  the  giving  of  that  signature        ])^s 

cannot  affect  the  validity  of  the  Vice-Chancellor's  decree.  «. 

Proprib* 
Therefore,  my  Lords,  we  have  now  in  the  first  place  to    ,qi^  ^f  the 

declare,  agreeing  in  opinion  with  the  learned  Judges,  that  GrandJunc- 

the  interest  of  the  Lord  Chancellor  rendered  his  decree    ^nd  others. 

voidable,  and  to  declare  that  that  decree  is  reversed,  and  we 

have  then  to  deal  with  the  decree  of  the  Vice-Chancellor(6). 

Lord  Campbell: 
I  take  exactly  the  same  view  of  this  case  as  do  my 
noble  and  learned  friends,  and  I  have  very  little  to  add 
to  their  observations.  With  respect  to  the  point  upon 
which  the  learned  Judges  were  consulted,  I  must  say  that 
I  entirely  concur  in  the  advice  which  they  have  given  to 
your  Lordships.  No  one  can  suppose  that  Lord  Cot' 
tenham  could  be,  in  the  remotest  degree,  influenced  by  the 
interest  that  he  had  in  this  concern ;  but,  my  Lords,  it  is  of 
the  last  importance  that  the  maxim  that  no  man  is  to  be  a 
judge  in  his  own  cause  should  be  held  sacred.  And  that 
is  not  to  be  confined  to  a  cause  in  which  he  is  a  party,  but 
applies  to  a  cause  in  which  he  has  an  interest.  Since  I  have 
had  the  honour  to  be  Chief  Justice  of  the  Court  of  Queen^s 
Bench,  we  have  again  and  again  set  aside  proceedings  in 
inferior  tribunals  because  an  individual,  who  had  an  interest 
in  a  cause,  took  a  part  in  the  decision.  And  it  will  have  a 
most  salutary  influence  on  these  tribunals  when  it  is  known 
that  this  high  Court  of  last  resort,  in  a  case  in  which  the 
Lord  Chancellor  of  England  had  an  interest,  considered 
that  his  decree  was  on  that  account  a  decree  not  according 
to  law,  and  was  set  aside.  This  will  be  a  lesson  to  all 
inferior  tribunals  to  take  care  not  only  that  in  their  decrees 
they  are  not  influenced  by  their  personal  interest,  but  to 

(b)  See/MMC,  p.  808. 
S  H 
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1852.        avoid  the  appearance  of  labouring  under  such  an  influent 

j^^^       It  is  quite  dear,  likewise^  I  believe,  that  the  cHtiers  of  tl 

V.  Vioe-Chancellor  cannot  be  in  the  slighteat  degree  affecti 

T0R8  of  the    ^7  ^^t  the  Lord  Chancellor  has  done,  nor  can  it  be  mau 

Grans  JuHo-  tained  that  the  Vice-Chancellor  was  acting  merdy  as  tl 

and  othen.    Lord  Chancellor's  deputy  when  these  orders  and  decrei 

were  pronounced  (c). 

(c)  Poffy  p.  809y  and  see  the  next  case. 


Jane  29. 


William  Dimes         ....        JppdlanL 
The  Proprietors  of  the  Grand  Jumc-I 
TioM  Camal,   T.  E.  Skidmore,   and^ JRetpandenU 
others        -        -        -        -        -        -  -^ 

Canal  Act.       An  Act  of  Parliament  incorporated  certain  persons  as  a  oompcn; 
^SS^^fi  foi*  ^®  purpose  of  making  a  canal,  and  gave  them  powers  to  pni 

t^amee.  chase  and  hold  lands  for  the  purposes  of  the  Act ;  it  anthcwisM 

^fruttee,  persons  to  ^  contract  for,  sell,  and  convey  their  lands^**  gave  i 

form  of  conveyance  ^  of  all  the  estate  right,  title,  and  intei^' 
of  the  person  conveying,  and  enacted  that  all  such  oontracts 
agreements,  sales,  conveyances,  and  assurances  should  be  valid  U 
all  intents,  &c«  S.  was  a  tenant  of  copyhold  land,  a  portion  oi 
which  was  wanted  for  the  purposes  of  the  canal ;  he  sold  it  to  thi 
company,  and  executed  a  conveyanoe  according  to  the  form  givei 
by  the  Act.  The  land  was  then  applied  to  the  pnrpoaes  of  tin 
canaL  On  the  death  of  iSw  the  lord  made  a  proclamation  for  tb 
heir  of  S,  to  come  in  and  be  admitted  as  a  tenant  on  the  rolls  ol 
the  manor.  No  one  appeared  to  claim  admittance,  and  the  lor^ 
seized  the  land  qtumsque.  He  afterwards  brought  ejectment  againsi 
the  canal  proprietors,  and  obtained  judgment  against  them  on  tb 
ground  that  the  conveyance  under  the  Canal  Act  bad  only  vested 
in  them  an  equitable  estate  in  the  copyhold  land.  He  then  inter 
fered  to  stop  the  course  of  the  navigation.  The  canal  proprietor 
filed  a  bill  against  him,  praying  that  the  customary  heir  of  S^  o 
such  other  person  as  the  plaintiffs  might  appoint,  might  b 
admitted  to  the  copyhold  premises,  the  plaintiffii  undertaking  t 
pay  the  fine  and  fees  upon  such  admission ;  and  further  prayin 
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DiMBS 
V, 


for  a  perpetual  iujunciion  and  general  relief.    The  Vice-Chan-         1852. 
cellor  made  a  decree  directing  that  the  customary  heir  of  S,  (who 
had  been  made  a  party  to  the  suit)  should  be  admitted  tenant  to 
the  copyhold  premises  in  question,  and  when  admitted  should      Propbie- 
hold  the  same  as  trustee  for  the  plaintif!^  in  the  suit,  and  the     tors  of  the 
amount  of  the  fine  was  referred  to  the  Master,  and  an  injunction    ^^  Canal' 
was  granted  as  prayed :  and  others* 

Hbld,  that  the  decree  of  the  Vice-Chancellor  was  right. 


The  Solicitar-Oeneral  and  Mr.  Selwyn  (a) ; 
This  is  not  a  question  of  equitable  right,  for  there  is  no 
pretence  for  a  Court  of  Equity  conferring  on  these  respond- 
ents the  power  of  doing,  without  conditions,  that  which 
the  Legislature  has  withheld  from  them,  except  upon  condi- 
tions. This  case  must  be  considered  with  reference  to  the 
provisions  in  the  Canal  Act  as  to  the  purchase  of  land  (6). 

(o)  See  the  statement  of  facts,  €mU^  p.  759. 

(6)  The  Act  in  question  was  the  33  6^.  3^  c  Izxz.,  which  incor- 
porated **  the  Company  of  Proprietors  of  the  Grand  Junction  Canal." 
The  following  are  all  its  proyisions  in  any  way  relating  to  this  case. 
It  directed  that  ^  the  said  company  should  have  power  and  autho- 
rity to  purchase  and  hold  lands  to  them,  their  successors,  and  assigns, 
for  the  use  of  the  said  navigation,  without  incurring  the  penalties 
or  forfeitures  of  the  Statutes  of  Mortnudn."  And  the  proprietors 
were  authorized  to  make  a  canal,  &c.  dec,  for  the  purposes  aforesaid,  to 
enter  upon  the  lands  and  grounds  of  any  person,  and  to  set  out  such 
parts  as  were  necessary  for  making  the  canal,  &c,  they  making  satis- 
faction in  the  manner  therein  mentioned  to  the  owners  or  proprietors 
of,  and  all  persons  interested  in,  the  lands,  &c.,  for  all  damages  sus- 
tained in  consequence  of  the  execution  of  the  Act.  By  the  9th 
dause,  all  classes  of  persons  were  authorized  to  ^contract  for,  sell, 
or  convey*'  their  lands  **unto  the  said  company  of  proprietors.**  The 
clause  went  on  to  declare  that  ''all  such  contracts,  agreements,  sales, 
oouYeyanoes,  and  assurances  should  be  valid  and  effectual  to  all 
intents  and  purposes  whatsoever,  any  law,  statute,  usage,  or  custom 
to  the  contrary  thereof  in  anywise  notwithstanding." — Section  30. 

ShS 


796  CASES  IN  THB  HOUSE  OF  LORDS. 

18A2.        Before  converting  this  land  to  the  purposes  of  a  canal,  the 
J"^^         respondents  were  bound  to  make  compensation  to  the  lord 
V.  of  the  manor,  in  respect  of  his  rights  as  such  lord. 

TORS  of  the  ^®  ^^^  obtained  a  judgment  in  ejectment,  and  till  he  was 
GrandJuno-  disturbed  by  this  decree  he  was  in  lawful  possession  of  the 
and  others.  T^^*  The  decree  has  now,  in  the  &ce  of  that  judgment, 
and  in  derogation  of  his  rights  as  lord  of  the  manor, 
handed  over  the  possession  of  the  land  to  the  respondents. 
Yet  the  rights  of  a  lord  of  the  manor  are  expressly  made 
the  subject  of  legislative  protection  in  the  80th,  the  101st, 
and  lOSrd  sections  of  the  Act. 

Wherever  an  Act  of  Parliament  incorporates  a  number 
of  persons  to  carry  on  an  undertaking,  and  confers  on 

Section  90  provided  that  the  oommisrionerB  shall  and  may  settle 
**  what  shares  and  proportions  of  the  purchase-money  or  oompenssr 
tion  for  damages  which  shall  be  so  agreed  for  and  determined,  and 
adjusted,  or  assessed  in  manner  respectively  as  aforesaid,  shall  be 
allowed  to  any  tenant  or  other  person  or  persons  having  a  particular 
estate,  term,  or  interest  in  the  premises,  for  lus,  her,  or  their  reqiec- 
tive  interest  therein,  and  with  due  regard  to  the  rights  and  interest 
of  the  lord  or  lords,  lady  or  ladies,  of  any  manor  or  manors  whereof 
the  lands  or  hereditaments  to  be  affected  by  the  said  canal  are 
respectively  holden." 

Section  101  enacted  that  nothing  in  the  various  Acts  ^  shall  pre- 
judice the  right  of  any  lord,  &e^  of  any  manor,  or  of  any  owner, 
&C.,  of  any  land  through  which  the  canal,  &c.,  shall  pass  to  the 
mines  and  minerals  under  such  lands;"  and  reserves  them  to  each 
lord. 

Section  103  empowers  the  company  to  make  any  navigable  branch 
from  the  canal,  &c^  ^  through  or  over  any  common  or  waste  lands, 
with  the  consent,  under  the  hands  and  seals  of  the  lord  or  lady  of 
the  manor,  and  also  in,  over,  or  through,  any  other  lands  or  grounds, 
with  such  consent  of  the  owners  thereof;**  such  branch,  when  made^ 
to  be  deemed  part  of  the  canal  for  every  purpose  of  the  Act.  Power 
is  also  given  to  any  lord  or  lady  of  a  manor,  or  to  any  owner,  &0., 
with  such  consent  as  aforesaid,  and  under  other  conditions,  to  make 
navigable  communications,  at  **  his,  her,  and  their  own  expense/*  &c. 
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them  powers  and  autborities  for  that  purpose,  those  powers  1852. 

and  authorities  must  be  exercised  exactly  as  the  law  has  U^^a 

pointed  out.     The  Glamorgaiuhire  Canal  Company  v»  v. 

Blakemore  (c).    Here  the  Act  has  conferred  these  powers,  tors  of  \he 

on  the  condition  that  the  rights  of  the  owners  of  land  shall  Grahd  Juno- 
-       ^  „  lit  1  .  ,,1         TiOK  Canal 

be  fully  compensated   by  the  canal  proprietors,   <*  they,    i^d  others^ 

making  satisfaction  to  the  owners,^  &c.  That  condition 
has  not  been  complied  with  in  the  present  case.  The  rights 
of  the  copyhold  tenant  have  been  purchased^  but  not  those 
of  the  lord  of  the  manor.  Under  such  circumstances,,  the 
respondents  can  have  no  equities  as  against  him*.  The 
Canal  Acts  only  gave  the  power  to  take  lands  for  a  par* 
ticular  purpose,  and  without  a  power  so  conferred,  the 
company  would  liave  been  prevented,  by  the  Statutes  of 
Mortmain,  from  taking  the  lands  at  all.  It  is  only,  there- 
fore, where  the  respondents  strictly  pursue  the  provisions  of 
the  Act  that  they  can  either  hold  or  retain  lands. 

The  Legislature  never  contemplated  the  case  of  a  person 
purchasing  a  copyhold  interest  from  a  tenant  only,  but 
making  no  satisfaction  to  the  lord,  and  yet  taking  the  lord'^s 
land.  The  company,  or  some  one  representing  the  com* 
pahy,  after  purchasing  Skidmore'a  interest,  ought  to  have 
been  admitted  tenant ;  for  the  interest  of  the  lord,  and  his 
right  to  have  a  tenant  of  the  land,  never  ceased.  Having 
acquired  the  interest  of  the  copyhold  tenant,  the  respond* 
ents  were  bound  to  take  a  further  proceeding,  and  put 
themselves  into  his  situation  as  r^^rded  the  lord. 

[The  Lard  ChanceUor.''^Does  not  the  conveyance  under 
the  Act  transfer  all  the  right,  title,  and  interest  of  Skid- 
more  f] 

Yes;  but  Skidmore  was  under  liability,  as  a  copyhold 
tenant,  to  the  lord. 

(c)  1  Clark  &  F.  262.    See  alflo  1  Myl.  &  K.  154. 
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quousque  as  for  want  of  a  teni^t.  You  said  that  there  1852. 
was  no  tenant  to  the  premises,  and  therefore  you  had  a  'OiuEa 
right  to  enter.     Now  you  say  that  the  respondents  are  the  v« 

tenants ;  that  they  have  title  as  copyhold  tenants  by  the    ,q,^  ^f  the 
execution  of  the  conveyance.     In  that  way  you  admit  that  Grahd  Juno- 
they  had  a  legal  title  at  the  time  you  brought  ejectment,    and  others, 
yet  you  seized  qtsouaqaey  as  if  there  was  no  tenant.    But 
if  the  respondents,  as  a  company,  had  a  legal  title,  they 
have  that  title  now ;  for  an  incorporated  company  never 
dies.] 

The  argument  here  does  not  affect  to  deal  with  the  legal 
title,  but  with  the  right  of  the  respondents  to  dig  the  land 
without  compensating  the  lord.  Besides,  if  the  respondents 
really  had  the  legal  title  by  the  conveyance,  they  ought  to 
have  come  in  upon  proclamation.  The  appellant  had  a 
right  to  assume  that  there  was  no  tenant,  when,  upon  pro- 
clamation duly  made,  no  tenant  came  in.  All  that  Skid' 
more  had,  of  course  passed  to  the  respondents ;  but  that 
they  acquired  a  right,  by  their  transaction  with  him  alone, 
thus  to  deal  with  the  land,  is  a  totally  different  matter. 
The  company  can  only  take  lands  in  pursuance  of  the  pro- 
visions of  the  Act. 

[The  Lord  Chancellor. — You  admit  that  the  company 
has  obtained  the  interest  of  the  copyhold  tenant:  the 
decree  against  which  you  appeal  deals  only  with  the  copy- 
hold interest.] 

Not  quite  so.  The  appellant  is  aggrieved  in  this  way  :— 
First,  he  was  in  actual  possesion  of  the  land ;  that  land 
has  been  taken  from  him,  and  put  into  the  possession  of  the 
respondents  by  a  perpetual  injunction.  He  is  then  called 
on  to  admit  the  heir  of  Skidmore,  according  to  the  custom 
of  the  manor.  He  finds  that  the  land  has  been  converted 
by  the  respondents  to  purposes  which,  if  it  had  been  so 
applied  by  an  ordinary  tenant  of  the  manor,  would  have 
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1862.        been  the  ground  of  a  forfeiture.    He  sajs  that  there  is 
DiMxs        nothing  in  this  Act  of  Parliament  which  authorizes  the 
V.  respondents  to  hold  lands  as  tenants  of  a  copyhold  maoor. 

as  of  \he  '^^ey  have  no  right  to  have  Skidmare  act  as  trustee  for 
iND  Juno  theni)  enabling  them  to  deal  jn  his  name  with  the  land* 
d  others,  when,  in  fact,  their  claim  is,  that  all  his  interest  has  passed 
out  of  him.  Yet  the  effect  of  this  injunction  is  to  put  the 
respondents  into  possession  in  his  name,  but  so  that  in  their 
own  names  they  may  deal  with  the  lignd  as  if  it  was  their 
own  freehold.  Equity  will  not  allow  that  to  be  done. 
The  purchase  from  Skidmaref  except  for  the  purposes  of 
the  Act,  was  null,  and  gave  the  respondents  no  right  to 
convert  the  land  into  a  canal  until  they  had  satisfied  the 
interest  of  the  lord.  They  might  have  called  on  him  to 
convey  to  them  his  interest  under  the  Act  of  Parliament 
That  conveyance  alone  would  have  given  them  a  complete 
title  to  use  the  land  for  the  purposes  of  the  canal. 

Then,  as  to  the  right  of  the  respondents  to  maintain  this 
suit.  There  is  not  by  this  Act  any  power  given  to  the 
respondents  to  hold  the  land  as  cestuia  que  trust  of  Skid' 
mare^  the  tenant  of  the  manor.  He  merely  parted  with  his 
equitable  interest  to  them ;  he  continued  the  l^al  tenant, 
and  the  interest  of  the  lord  was  not  purchased  at  alL  The 
whole  interest  must  be  purchased  before  they  can  exerdse 
any  powers  under  the  Act.  But  here^  that  of  the  tenant 
alone  was  purchased.  No  demand  was  made  on  the  lord  to 
admit  the  respondents ;  and  without  doing  so,  there  was 
no  pretence  to  ask  for  the  interference  of  a  CSourt  of 
Equity;  and  certainly,  equity  can  liave  no  jurisdiction 
to  require  the  lord  to  admit  the  heir  of  the  last  tenant 
to  hold  as  trustee  for  the  respondents,  who  claim  to  treat 
the  lands  as  if  holding  them  in  fee  simple  for  the  purposes 
of  an  Act,  the  provisions  of  which  they  have  entirely  dis> 
regarded. 
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Mr.  Stuart  and  Mr.  Bethelly  for  the  respondents,  were         1852. 
stopped-  D^iii 

The  Lord  Chancellor  (d) ;  ,oii8  of  the 

It  is  not  necessary,  my  Lords,  to  hear  the  respondents*  GbandJukc- 
1.1.  »     ,  1   j.m      tionCahal 

counsel  m  this  case.     It  does  not  present  any  real  dim-    and  others. 

culties,  as  the  facts  are  now  understood. 

This  case  stood  over  to  be  argued  upon  the  merits; 
namely,  upon  the  injury  done  to  the  appellant  by  the 
respondents  taking  his  land.  The  case  itself  is  a  very 
simple  one.  A  small  piece  of  land,  about  two  acres,  was 
wanted  for  the  purposes  of  the  Grand  Junction  Canal ;  it 
turned  out  to  be  copyhold.  The  appellant,  at  a  subse- 
quent period,  became  the  purchaser  of  the  manor  of  which 
this  land  formed  part,  and  therefore  became  the  lord  of 
that  particular  copyhold  tenement.  The  respondents,  under 
the  powers  in  their  Act,  bought  the  land  of  Mr.  Skidmarej 
the  copyhold  tenant.  It  admits  of  no  doubt  that  the  Act 
enabled  them  to  make  that  purchase,  nor  is  it  disputed  that 
the  land  could  be  so  purchased.  The  different  sections  of 
the  Act,  the  SOth  and  the  101st  especially,  show  clearly 
that  copyhold  interest  might  be  purchased  under  the 
Act  The  property  having  been  purchased  by  the  Com-  • 
pany,  the  then  lord  of  the  manor  neither  attempted  to 
take  advantage  of  any  supposed  forfeiture,  nor  to  disturb 
the  company  in  the  possession  of  the  land.  It  is  a  different 
question  whether  a  subsequent  lord  could  take  advantage 
of  it  after  that  waiver.  The  respondents  had,  by  their 
Act,  a  right  to  cut  through  the  land,  and  to  apply  it  to 
form  the  canal ;  and  whatever  rights  they  may  have,  must 
depend  upon  the  Act  of  Parliament, — so  far,  at  least,  as 
regards  the  things  done,— for  they  can  only  be  justified  if 
they  were  done  under  the  Act.     But,  unfortunately,  the 

(df)  See  anfe,  p.  790. ' 
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1862,  Act  of  Parliament,  being  an  early  one  upon  -this  subject, 

-^^^^  did  not  provide  properly  for  the  interest  of  the  lord,  as  dis- 

9.  tinguished  from  the  interest  of  the  tenant ;  upon  which  all 

TOBs  of  the  ^^^  difficulty  has  turned.    We  must  deal  with  the  case  bb 

Grah D  Juno-  ^^e  find  it  upon  the  Act  of  Parliament     In  consequeoce  erf 
tiohCaval     ,  ,     '^  ,  ,       .  • 

and  othan.    the  purchase,  a  conveyance  was  executed  by  the  tenant,  m 

the  form  prescribed  by  the  Act  erf  Parliament ;  that  finrm, 
at  course,  was  not  adapted  to  a  copyhold,  for  instead  of 
being  a  surrender  in  a  common  ordinary  form,  it  was  a  oon* 
veyance,  in  a  few  short  words,  erf  **  all  estate,  right,  title, 
and  interest,  of  the  person  conveying  ;^  and  the  main  ques- 
tion here  has  turned  upon  the  effect  erf  that  e»nveyance. 
After  that  conveyance,  no  step  was  taken  by  the  then  kid 
erf  the  manor,  who  lived  fe>r  some  years  afterwards.  Mr. 
Dimes  then  became  lord  of  the  manor.  Upon  the  death  erf 
Mr.  Skidnwrej  Mr.  DimeBj  as  lord  of  the  manexr,  e»lled  by 
proclamation  for  some  person  to  come  in  to  be  admitted 
tenant,  stating  expressly  in  the  prodamatiem  he  issued,  and 
which  he  had  a  right  to  issue,  that  the  tenant  was  to  exxne  in 
and  be  admitted  to  the  estate  **of  which  Joseph  Skidmore^ 
one  of  the  customary  tenants  of  the  said  manor,  latdy  died 
seized.^  My  Lenrds,  that  is  an  assertion  that  this  Joseph 
Skidmore  had  died  seized  erf  that  estate,  and  that  could 
emly  be  em  the  constructiein  that  the  legal  estate  in  the  copy- 
hold had  not  passed  by  the  conveyance  in  questiem,  and 
that  the  copyhold  inheritance  still  remained  in  Skidmorej 
and  descended  to  his  customary  heir.  No  exie  e»me  in  to  be 
admitted.  In  the  result,— for  I  have  stated  what  I  exm- 
sider  to  be  the  operatiem  of  that  conveyance,— Mr.  Dimes 
seized  quousque ;  he  seized  quousque,  because  erf  the  want 
of  a  tenant  upon  the  death,  as  he  alleged,  of  Skidmsote, 
and  he  then  prex^eeded  to  recover  the  estate  at  law.  After 
a  considerable  discussieN),  the  Courts  eliffering,  it  was  held 
that  he  was  entitled — to  do  what  P    To  seize  qwmsque. 


GASES  IN  THE  HOUSE  OF  LORDS.  80S 

How  could  he  justify  that  mode  of  proceeding?    He  did         1862. 
seize,  upon  his  own  allegation,  as  one  ground  of  title  so  to        p. 


proceed,  that  Skidmore  had  died  seized  of  the  copyhold  v- 

property;  else  his  title  would  have  been  a  totally  dif*    tors  of  the 

ferent  one.     He  should  have  put  it  on  a  different  irround.  Gbamd  Jumo- 

1    1        J.  1      7mi  tiomCakal 

The  mesne  profits  were  recovered ;  but  afterwards  a  bill  was    and  others. 

filed  by  the  respondents,  and  upon  that  bill  the  Vice-Chan- 
oellor  of  England  made  orders  granting  interim  injunctions, 
and  ultimately  made  decrees  granting  a  perpetual  inj  unction ; 
his  opinion  being,  that  the  copyhold  estate  did  not  pass  at 
law  by  the  conveyance  in  question,  and  he  declared  tfiat 
Skidmore  was  a  trustee  for  the  company,  and  that  the  heir 
of  Skidmore  was  entitled  to  be  admitted ;  and  he  decreed 
Dimes  to  admit  that  heir,  and  that  the  heir  should  be 
deemed  a  trustee  for  the  company.  What  mischief  did 
that  do  to  Mr.  Dimes  f  He  remains  the  l(n*d  of  the  manor, 
having  the  same  rights  as  such  over  this  piece  of  ground, 
through  which  'this  canal  had  been  cut,  as  he  had  before, 
and  being  entitled  to  all  the  fruits,  all  the  quit-rents,  and 
all  the  fines,  and  entitled  to  have  a  tenant  always  on  the 
rolL  In  short,  his  rights  are  in  no  manner  cut  down  by 
the  effect  of  that  declaration. 

What  was  the  real  operation  of  this  conveyance  ?  It  is 
quite  clear  that  the  Act  of  Parliament  did  not  contemplate 
the  exact  case,  and  it  is  very  difficult  to  say  that  a  con- 
veyance could  pass  a  copyhold  estate  without  a  surrender, 
and  without  an  admittance  nobody  would  appear  upon  the 
face  of  the  roll  as  tenant.  But  there  is  no  objection  to  the 
way  in  which  the  Vice-Chancellor  deemed  it  to  operate. 
The  Act  intended  to  give,  and  did  give,  to  the  copyhold 
tenant  power  to  sell  his  fee,  and  it  gave  the  company  power 
to  buy  it^  and  appropriate  it  for  these  works.  Then  how 
did  the  matter  stand  ?  Suppose  the  conveyance  to  be  in- 
competent to  pass  the  copyhold  estate  as  a  copyhold  estate. 
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1852.        that  is  to  say,  to  operate  as  a  surrender,  and  periiaps  as 

j^^^^        an  admittance,  which  would  be  a  very  strong  operatioD  to 

V.  give  to  it ;  then,  by  the  clearest  and  plainest  rule  of  equity, 

TOR8  of  the    ^^^'^^  has  never  been  departed  from,  Skidmare  having  sold 
Gband  Juno-  to  the  canal  proprietors,  and  having  by  an  imperfect  coo- 

and  others,  veyance  conveyed  to  them,  his  copyhold  estate,  became 
in  equity  a  trustee  for  them,  and  the  Court  would  compel 
him  to  deal  with  his  legal  estate,  if  it  did  remain  in  him, 
simply  as  trustee  for  them.  And  upon  that  ground  the 
Vioe-Chancellor  acted.  Now,  my  Lords,  the  case  has 
assumed  a  very  singular  shape,  for  the  appellants  own 
title  to  recover  at  law  being  founded  upon  the  aeisure 
qumuque^  in  consequence  of  Skidmare  having  died  seized  of 
this  copyhold,  and  the  appellant  having  recovered  upoo  that 
title,  he  turns  round,  as  sometimes  it  has  been  said,  ^  upon 
himself,^  and  actually  maintains  that  the  conveyance,  made 
under  the  form  given  in  the  Act,  conveyed  the  whole  copy- 
hold interest  to  the  respondents,  and  that  they  took  that 
copyhold  interest  without  an  admittance.  If  they  did,  they 
became  copyhold  tenants.  Then  what  becomes  of  the  title 
of  the  lord  ?  He  could  not  insist,  having  seized  quausquef 
upon  coming  in  under  a  new  title;  and  certainly  never 
could  rely  u{x)n  that  new  title  as  against  the  company,  if 
the  effect  of  the  conveyance  was  to  vest  the  copyhold 
estate,  as  a  copyhold  estate,  absolutely  in  the  respondents, 
without  admittance.  He  was  not  bound,  I  agree,  to  admit 
a  corporation;  but,  upon  the  facts  I  have  now  stated, 
what  becomes  of  the  supposed  injury  to  the  legal  title  of 
the  lord  ?  He  has  still  got  his  freehold — ^he  is  lord  of  the 
manor;  but  he  has  got,  according  to  the  very  arguments 
at  the  bar,  the  copyhold  interest  and  the  copyhold  tenant — 
a  corporation  which  will  remain  for  all  time  a  copyhold 
tenant,  without  requiring  any  admittance. 

That  which  the  appellant  now  insists  on,  my  Lords,  is 


> 
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indeed  a  new  view  of  the  case,  and  it  is  a  view  which  1        1862. 
must  advise  your  Lordships  he  cannot  be  allowed  to  take.       -^iueb 

You  cannot  allow  a  party  to  turn  round  and  assert  a  title  v. 

Pro  pa  I  r~ 
in  direct  opposition  to  the  title  upon  which  he  has  reco-    ^^rs  of  the 

vered  the  property,  and  upon  which  everything  has  been  GrandJumc- 
depending  throughout  this  long  and  painful  litigation.  It  and  others, 
is  impossible  that  you  can  allow  a  party  to  turn  round 
and  to  say  that  the  title  upon  which  he  recovered  was 
naught,  that  he  discards  that  title,  and  insists  upon  one  of 
a  totally  different  kind,  depending  upon  a  construction  of 
the  Act  of  Parliament  entirely  different  from  that  which  he 
originally  asserted. 

It  is  said,  independently  of  that,  not  denying  on  the 
part  of  the  appellant  that  the  company  could  buy,  and 
that  the  tenant  could  sell, — ^it  is  said  that  something 
else  must  be  done.  It  is  insisted  that  the  company  must 
buy  the  frediold,  and  add  that  to  the  copyhold  inter- 
est; but  it  is  properly  asked,  where  is  that  direction  in 
the  Act  of  Parliament  ?  The  direction  of  the  Act  no  doubt 
is,  that  the  purchaser  shall  hold  it,  and  hold  it  for  ever. 
Here  the  tenant,  the  company,  will  hold  it  for  ever; 
therefore  the  words  of  the  Act  of  Parliament  are  perfectly 
satisfied,  and  the  interest  of  the  lord  is  secured.  He  has 
an  interest  totally  distinct  fix)m  the  interest  of  the  tenant. 
Each  has  a  right,  and  may  sell  the  right ;  and  it  would 
have  been  well  if  the  Act  had  provided  more  carefully  for 
these  different  interests ;  but- it  is  utterly  impossible  to  con^ 
tend  that  the  purchase  of  a  copyhold  interest,  being  of 
itself,  independently  of  anything  else,  a  perfect  purchase, 
can  be  affected  by  the  fact  that  there  has  been  no  purchase 
of  the  freehold  interest.  I  listened  with  some  curiosity  to 
learn  what  was  the  time  within  which  this  purchase  of  the 
freehold  must  be  made,  and  what  was  the  interest  of  the 
different  parties  during  the  interval  of  suspense ;  but  the 
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1862.        learned  counsel,  not  for  want  of  ability  or  ingenuity,  but 

^1^"^       because  the  case  rendered  it  impossible  that  he  should  do  so, 

V.  never  pretended  to  offer  to  your  Lordships  any  explanatioo. 

TOBs  of '^    When  is  the  time  to  end  during  which  the  purchase  may 
Gbavd  JuNC«  be  made  ?    Has  it  ended  now  ?    May  not  the  purchase  take 

and  others*  place  to-morrow  ?  The  Act  points  out  no  such  limit  of 
time.  The  first  purchase  is  perfectly  good ;  during  what 
period  are  you  to  wait  before  the  rights  incident  to  it  may 
be  put  into  operation  ?  And  as  r^ards  the  interest  in  the 
mean  time,  is  the  interest  devested  ?  Where  is  it  ?  It  can- 
not be  in  the  lord.  The  learned  counsel  for  the  appellant 
is  in  this  difficulty,  that  whilst  he  contends  that  the  two 
interests  must  unite  in  order  to  bring  the  case  within  the 
Act  of  Parliament,  he  totally  loses  sight  of  his  own  in- 
terest. Where  does  he  get  any  under  this  Act  of  Parlia- 
ment other  than  that  which  he  bad  before  as  lord  P  Where 
can  he  find  in  the  Act  any  clause  giving  him  an  interest 
greater  than  he  had  before?  Then  as  regards  what  he 
had  before  as  the  lord,  is  he  entitled  to  damages  or  com* 
pensation  for  an  act  done  on  the  copyhold  property  P  That 
is  a  distinct  question,  and  he  must  try  his  right  upon  that 
question.  I  do  not  advise  him  to  do  so;  it  is  a  distinct 
question,  and  if  he  asserts  any  right  of  that  kind,  it  must 
be  in  a  different  court,  and  by  a  different  mode  of  ]»o- 
ceeding. 

The  question,  then,  comes  to  this.  There  is  no  sufficient 
foundation  for  the  ailment  which  has  been  maintained  at 
your  Lordships^  bar,  that  the  respondents  did  take  the  legsl 
estate  in  the  copyhold ;  but  if  they  did,  I  think  diat  tdts 
more  against  the  appellant  than  against  the  respondents.  I 
think,  considering  the  ambiguity  of  the  Act,  and  it  has  not 
provided  as  it  ought  to  have  done  for  the  interest  oi  the  lord, 
that  the  Court  below  has  hit  upon  the  true  construction  tc 
be  given  to  this  conveyance,  and  that  ite  perfect  operation  u 
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an  equitable  conveyance,  conveying  all  the  equitable  right,        .i852, 

and  leaving  the  legal  interest  in  the  lord  and  in  the  tenant       i)^g 

unaffected.     That  construction  meets  the  justice  of  the  v. 

case ;  it  leaves  the  rights  of  the  copyholder  altogether  un-    ^om  of  ttie 

touched.      The  equity  of  the  case  admits  of  no  doubt.  ObandJvnc- 

Skidmore  being,  as  I  have  stated  to  your  Lordships,  by    i^^  others. 

the  clear  rule  of  equity,  a  mere  trustee  for  the  respondents^ 

he  hdd  during  his  life  as  trustee  for  them,  and  they  never 

were  disturbed.    Your  Lordships  will  observe  that  it  was 

not  till  the  death  of  Skidmore  that  anybody  asserted  a  right 

on  the  part  of  the  lord  of  the  manor  over  this  property ; 

when  his  heir,  who,  at  the  time  of  the  death  was  under  dis^ 

ability,  became  entitled,    that  heir  immediately  becamd 

trustee  for  the  respondents;  when  they  filed  a  bill  against  the 

lord,  who  had  recovered  the  property  upon  a  seizure  quoua* 

que  (which  everybody  knows  does  not  operate  beyond  the 

time  that  the  person  entitled  comes  in  to  be  admitted),  Mr. 

Dimes  still  insisting  upon  his  legal  right,  the  Court  de^ 

dared  that  he  should  be  bound,  as  he  ought  to  be,  to 

admit  Mr.  Skidmare^a  representative  as  a  trustee  for  the 

respondents,  and  thus  to  clothe  them,  in  that  respect,  not 

with  a  legal  title,  for  they  would  not  be  legal  tenants,  but 

with  all  the  equitable  rights  which  they  really  purchased, 

and  for  which  they  paid.     This  inflicts  no  hardship  what* 

ever  upon  Mr.  Dimes,  he  has  all  the  interest  he  ever  had ; 

no  more  and  no  less. 

My  Lords,  one  difficulty  has  been  raised  in  this  case  by 
the  original  contention  of  the  respondents.  They  had,  I 
dare  say,  supposed  that  the  purchase  fix>m  the  tenant  would 
be  a  purchase  of  the  rights  of  the  lord,  and  that  the  pur- 
chase-money would  be  apportioned  between  them.  I  know 
not  how  that  was ;  but  the  original  contention  of  the  com- 
pany was,  indeed,  very  different  from  that  which  it  is  at  the 
period  at  which  we  have  now  arrived,  for  the  respondents? 
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1862.        insisted  that  the  conveyance  by  the  tenant  was  a  conveyano 

J"*^^         of  the  whole  freehold,  and  that  it  devested  the  lord  of  tb 
D1MK8 

«.  manor  of  his  freehold.    The  learned  Judges  in  the  Qaeen^ 

T0B8  of  the    ^^^^^  ^^  ^^  ^^^  Eofchequer  Chamber^  the  learned  Vice 

GbandJuvc-  Chancellor  and  the  Lord  Chancellor,  in  fact  the  Judgec 

i  ^^  others.    ^  every  Court  before  which  this  case  has  come,  have  all 

decided  that  that  was  not  the  true  operation  of  the  oon- 
j  veyance,  but  that  its  operation  was  to  leave  the  lord  with 

!  all  his  rights  unaffected,  whilst  it  gave  to  the  respondenti 

the  interest  which  the  copyhold  tenant  possessed. 

My  Lords,  a  question  has  been  raised  as  to  the  oosta 
I  can  see  no  sufficient  ground  to  advise  your  Lordships  tc 
touch  the  question  of  costs.  With  regard  to  the  decrees 
of  the  Vice-Chancellor,  the  only  remaining  point  is,  thai 
it  is  referred  to  the  Master  to  compute  or  settle  the  amount 
of  fine  to  be  paid  on  admission.  It  is  said  that  that  oughl 
to  go  to  a  jury.  I  think,  as  the  Court  was  dealing  with  the 
case,  it  was  quite  within  its  competency  to  deal  with  that 
question  also,  as  part  of  the  general  relief  sought.  But  iJ 
in  any  future  stage  of  the  case  it  should  appear  that  that 
really  was  a  question  which  ought  to  go  to  a  jury,  the 
Court  would  have  no  difficulty  in  that  subsequent  stage  in 
sending  it  to  a  jury,  if  necessary,  to  ascertain  what  ought 
to  be  the  amount  of  the  fine.  I  do  not  consider,  therefbie, 
that  the  parties  are  precluded,  if  the  Court  should  autho- 
rize it,  from  still  having  recourse  to  a  jury  if  they  want  it 
in  order  to  ascertain  the  amount  of  fine  to  be  paid  upcm  Um 
admission  of  a  trustee.  I  therefore  advise  your  Lordship 
to  affirm  the  orders  and  decrees  of  the  Vice-Chancellor,  which 
as  we  have  already  decided,  remain  unaffected  by  the  order 
and  decrees  of  the  Lord  Chancellor. 

Lord  Braugh(Wif  after  referring  to  the  question  relatiuj 
%o  the  competency  of  Lord  Chancellor  Cottenham  to  sit  at 
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Judge  in  the  cause,  and  to  the  effect  of  his  signing  the        1852. 
enrolment  of  the  Vice-Chancellor'*8  decree(«),  said: — Your        iJ^g 
Lordshif^s  have  then  to  deal  with  the  decree  of  the  Vice-  v. 

Chancellor  which  remains,  and  which  has  now  been  the    tors  of  the 
subject-matter  of  argument  at  your  bar.  Grand  Jukc- 

I  concur  in  the  opinion  of  my  noble  llnd  learned  friend,  g^id  others, 
and  in  the  opinion  of  the  Court  below,  that  the  decree  of 
the  Vice-Chanoellor  must  be  affirmed.  I  am  quite  aware 
that  there  is  a  difficulty  in  it  I  am  quite  aware  that  there 
is  a  defect  in  the  Act,  and  that  that  defect  must  have  given 
rise,  and  no  doubt  did  give  rise,  to  some  contention,  and  was 
a  subject  of  some  difficulty  and  doubt  even  in  the  court 
below.  But  I  do  not  find  any  sufficient  reason  for  differing 
from  the  Court  below  in  the  manner  in  which  the  Vice- 
Chancellor  has  extricated  the  question  from  that  difficulty 
and  has  disposed  of  the  cause. 

Lord  Campbell  (f)  having  expressed  his  opinion  on  the 
objections  with  relation  to  Lord  Chancellor  Cottehham 
adjudicating  in  the  cause,  and  signing  the  enrolment  of 
the  decree,  said  :-* 

-We  then  come  to  consider  on  the  merits  the  decree  now 
appealed  against.  I  have  not  been  able  to  entertain  any 
doubt  respecting  its  propriety.  This  decree  deals  only 
with  the  copyhold  tenement;  and  it  lies  upon  the  present 
appellant,  Mr.  Dimea^  to  show  that  he  is  prejudiced  by  it. 
Now  in  no  point  of  view  can  it  be  shown  that  he  is  pre- 
judiced by  it.  If,  as  it  has  been  argued,  the  whole  of  the 
interest  in  the  copyhold  tenement  passed  absolutely  to  the 
respondents,  this  decree  would  not  in  the  slightest  degree 
prejudice  the  lord,  because  it  would  give  him  a  fine,  and  it 
would  give  him  advantages,  which  he  would  not  otherwise 
be  entitled  to.  But  that  I  apprehend  is  clearly  not  the  only 
{e)  See  ante^  p.  791.  (/)  See  an^  p.  7d3. 

3  I 
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view  which  you  are  bound  to  take  o 
Lordships  look  at  the  Act,  and  « 
you  cannot  consider  that  the  legal  i 

Tou  of 'the  ^^^i™'  ^^  P**"  fro""  **"*  copyhd 
G&i.KDJnNC'  dents,  because  it  never  could  be  tl 

and  othen.  "^  Parliament  that  a  grantor  should 
with  a  greater  intereU  than  he  bin 
copyhold  tenant  could  do  nothing 
degree  could  prejudice  the  rights  < 
the  view  that  was  taken  by  Mr.  Z 
lord  of  the  manor,  was  a  just  new 
have  a  tenant  to  the  tenement;  and, 
he  seized  qaoumjue.  He  thm  bro 
he  recovered  the  mesne  profits.  Bi 
cannot,  in  the  subsequent  stages  oft 
has  driven  the  canal  proprietors  to ) 
an  injunction  and  a  decree  for  the 
of  the  copyhold  tenant,  be  allowed 
interest  passed  from  Joseph  Skidtt 
respondents,  and  that  he  is  not  con 
stranger.  For  in  effect  he  now  con 
more  is  a  mere  stranger,  and  has  no 
be  put  upon  the  copyhold  roll'  Th 
tion  cannot  be  allowed.  The  appelli 
for  the  heir  of  Joseph  Skidmore;  it 
Emmott  Sbidmore  is  the  heir  of  Jc 
fact  the  appellant  called,  by  his  proc! 
Emmott  Skidmore  to  come  in  and  b 
how  can  he  be  allowed  to  say  tha 
stranger  ?  T.  E.  S/ndmore  is  the  bt 
in  whom  I  think  the  legal  estate,  so 
cemed,  was  rightly  conndered  to  ha 
fore  Joseph  Skidmore  must  be  con 
seized,  and  the  other,  being  his  heir 
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The  decree  then,  properly  regarding  the  rights  of  the  lord  of  1852. 

the  manor,  and  following  the  rule  of  equity  applicable  to  a  Dimbs 

transaction  of  this  kind,  directs  that  young  Skidmore  shall  _    ^* 

be  admitted,   but  shall  be  admitted  as  trustee  for  the  tors  of  the 

respondents,  to  whom  Joseph  Skidmore  had,  in  fact,  parted  Grand  Junc- 

with  his  interest.  and  others. 

Ordered  and  adjudged,  that  the  orders  and  decrees  of  the 
Lord  Chancellor  be  reversed,  without  prejudice  to  the  orders 
and  decrees  of  the  Vice-Chancellor ;  that  the  orders  and 
decrees  of  the  Vice-chancellor  appealed  against  be  affirmed, 
and  declared  to  be  unaffected  by  the  orders  and  decrees  of 
the  Lord  Chancellor,  and  that  the  appeal  be  dismissed. 

Lords^  Journals,  S9th  June,  1852. 
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Edwakd  Ellwell 
The   Pkopbiktoks  of  the  Bib-i 
uiNOBAM  Canal  Navigation] 

A  oftnal,  formed  under  a  private  Act 
levels,  of  which  A  was  the  higheat, 
lowest  level.  The  canal  prgprietore  { 
under  their  Act  to  do  bo)  erected  engii 
the  plointiETB mill-forge,  and  pnmpedl 
aer^ng  the  pnrpotea  of  navigation  in  1 
into  terel  C.  In  1826,  a  new  Act,  i 
re-enacting  their  proTinoiia,  witli  cer 
tions,  was  passed.  The  Ifith  section 
authority  to  maintain  engines,  Ac  foi 
water,  and  for  that  purpose  to  hare  rew 
from  all  brooks,  streams,  &c.,  from 
nipplied  before  the  passing  of  the  Act, 
raiae  the  water  of  the  canals  from  one 
reservoirs ;  and  for  any  of  the  parp< 
engines  as  they  sboatd  jndge  proper,  i 
all  damages  to  be  sustained  by  the  <y» 
brooks,  streams,  &c.,  taken,  nsed,  rem 
in  execution  of  the  powers  of  the  Act 
canal  proprietors  were  forbidden  to  ta 
any  water  out  of  the  river  above  the 
were  directed  to  maintain  flood-wuif 
numing  into  level  C,  not  required  foi 
should  flow  into  the  river  above  the  ] 
prietors  pumped  up  as  before  the  wate 
into  the  level  A ;  in  consequence  of  n 
nary  occaaiona,  no  water  escaped  over 

Held,  that  they  were  entitled  to  do  a 
back  of  the  water  from  one  level  of  th 
give  the  plaintiff  a  right  to  compensat 

This  was  a  writ  of  error  cmi  a  jud, 
Exchequer  Chamber,  which  had  a( 


CASES  IN  THE  HOUSE  OF  LORDS.  818 

men!  of  the  Court  of  Queen's  Bench.     Mr.  EUwellvfas  the         1R62. 
proprietor  and  occupier  of  a  mill-forge  and  works  called      jEllwbll 
EUweWa  Forge,  situated  in  the  parish  of  Wednesbury^  in  «. 

the  county  of  Stafford.    The  action  was  brought  for  a    ^^^^  ^f  ^^ 
false  return  to  a  writ  of  mandamus  issued  in  Easter  Term,  Bibmihoham 

f  AWAY    Pi  A  ▼  f " 

1889.  The  declaration  alleged  that,  under  the  5  Wm.  4,  oatioh. 
c.  xxxiv.  (an  Act  which  repealed  the  previous  Birming' 
ham  Canal  Acts,  and  consolidated  their  provisions), 
the  defendants  had  erected  certain  works  which  abstracted 
the  water  from  the  plaintiff's  mill,  and  that  the  defendants 
were  bound  to  summon  a  jury,  according  to  the  provisions 
contained  in  that  Act,  in  order  to  assess  the  amount  of 
damages  thereby  sustained ;  that  a  mandamus  was  issued  to 
the  defendants  to  summon  a  jury,  but  that  they  refused  to 
obey  the  writ,  and  falsely  returned  that  the  plaintiff,  by 
reason  of  the  erecting  of  the  engines  and  works  of  the  de- 
fendants, did  not  and  would  not  sustain  any  damage  in 
respect  whereof  the  defendants  ought  to  make  any  compen- 
sation to  him  under  the  Act.  The  declaration  then  averred 
that  the  plaintiff  had  sustained  and  would  sustain  damage, 
&c  The  defendants  pleaded,  first,  not  guilty,  and  secondly, 
that  the  plaintiff  had  not  sustained  and  would  not  sustain 
damage  in  respect  whereof  the  defendants  ought  to  make 
compensation  to  him  according  to  the  provisions  of  the  said 
Act.  The  cause  was  referred  to  arbitration,  and  the  arbi- 
trator stated  a  special  case  for  the  opinion  of  the  Court, 
which  case  was  finally  turned  into  a  special  verdict.  The 
following  were  the  material  facts  thus  stated : — 

The  canals  constituting  the  **  Birmingham  Canal  Navi- 
gations'' were  formed  at  different  levels,  the  highest  of 
which  was  called  *^  the  Wolverhinnpton  Level,"  the  middle 
one  "  the  Birmingham  Level,"  and  the  lowest "  the  Walsall 
Level,"  all  passing  across  the  valley  of  the  Tame  above 
EUwelCs  Forge,  and  between  the  forge  and  the  princiiial 
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1852.         source  wheDce  the  water  of  the  Tatn* 

EtLwxLL      Wofe«"Aafnp(on,  or  highest  lerd,  was 

V.  and  the  Walaall,  or  lowest  lerd,  th 

TOM  rf'tL    F'"^g^  The  three  levda  were  oomecti 

fiimmicaHAM  throueh  which  boats  were  comtantly  p 

eATioN.       °'  which  large  quantities  of  water  no 

fiom  the  upper  and  middle  into  the  k 

bank  of  the  Waltaii  lerd  certain  floe 

pursuance  of  the  powers  contained  in  t 

s.  66 ;  a  Urge  portion  of  the  water  fl 

and  middle  levels  wciuld,  if  not  otb 

flowed  over  the  vreirs  into  the  7*01116  1 

and  would  thus  have  incteaaed  the  w: 

Connected  with  the  lower  level,  at 

HUly  were  four  steam-engines,  used 

pumping  water  out  of  the  lower,  bad 

for  the  purpose  of  supplying  to,  or  re 

sufficient  quantity  of  water  to  rendet 

these  means  the  water,  which,  on  the  f 

ipto  the  lower  level,  was  pumped  bac 

level,  and  in  consequence  thneof  tl 

level,  except  in  occauonal  floods,  wi 

from  flowing  over  the  weirs  and  n 

above  EUweWa  Forge ;  and  this  was  t 

complained. 

The  first  Act  under  which  the  woi 
8  Geo,  S,  c.  38,  which  was  continue 
till  the  6  Wm.  4,  c.  xxxiv.,  when  thej 
most  of  their  provisions  re-enacted, 
found  that  the  steam-engines  had  be 
the  defendants  for  the  same  purpos 
efifect,  from  the  times  of  their  respec 
1791, 1802,  and  1826,  and  there  ne^ 
sufficient  means  by  whidi  the  upper  a 
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be  kept  in  a  state  fit  for  navigation.     The  special  verdict         1852. 
then  set  out  the  sections  of  the  6  Wm.  4,  c.  xxxiv.(a),  the  no-     Ellwbll 
tices  of  claims  for  compensation  given  by  the  plaintifi^  under  v, 

TORS  of  the 
(a)  By  the  15th  section,  the  defendants  were  empowered  to  main-  Bibminoham 

tun  the  canals,  together  with  (amongst  other  things)  all  engines  and  ^^^^^  Nayi- 
other  works,  whether  temporary  or  permanent,  as  the  defendants 
should  think  expedient  for  maintaining,  using,  repairing,  improving, 
and  supporting,  such  several  canals,  and  the  appurtenances  belong- 
ing thereto,  and  for  the  full  use  and  enjoyment  thereof,  and  for 
supplying  the  same  with  water ;  and  that  it  should  be  lawful  for  the 
defendants  to  supply  the  said  canals,  and  the  reservoirs  and  feeders 
thereto  bebnging,  with  water  from  all  and  every  the  brooks,  streams, 
waters^  and  watercourses  from  which  the  said  canals,  reservoirs,  and 
feeders^  or  any  of  them,  were,  immediately  before  the  passing  of  the 
said  last-mentioned  Act,  lawfuUy  supplied,  and  from  time  to  time  to 
raise  the  water  of  the  said  canals  from  one  level  to  another,  or  to 
any  reservoirs ;  and  that  for  any  of  the  purposes  aforesaid,  it  should 
be  lawful  for  the  defendants  to  use  such  engines  or  other  machinery 
as  they  should  from  time  to  time  judge  proper,  making  full  satia- 
faction,  in  manner  thereinafter  mentioned,  for  all  damages  to  be 
sustained  by  the  owners  or  occupiers,  or  other  persons  interested  in 
(amongst  other  things)  any  mills,  forges,  watercourses,  brooks, 
streams,  or  rivers  respectively,  which  should  be  taken,  used,  removed, 
diverted,  or  injured,  in  or  by  the  execution  of  all  or  any  of  the 
powers  thereby  granted. 

By  the  86th  section  it  was  enacted,  that  it  should  not  be  lawful 
for  the  defendants,  or  any  other  person  whomsoever,  on  any  account 
or  pretence  whatsoever,  to  divert  or  take  for  the  use  or  supply  of  the 
said  canals,  or  for  any  other  purpose  whatsoever,  any  water  from  or 
out  of  the  said  river  Tame  above  a  certain  forge  called  iVednedntfy 
forge(l),  or  from  or  out  of  any  other  brook,  stream,  rivulet,  water- 
course, or  spring  whatsoever  running  into  or  communicating  ¥dth 
the  said  river  Tame;  but  that  the  defendants  should,  at  their 
own  cost,  make  and  support  good  and  sufficient  culverts  and  aque- 
ducts to  convey  the  same  under  the  said  canal  in  the  several  and 
respective  courses  in  which  they  were  accustomed  to  run,  and  that 

(1)  Which  was  situAted  aboTC  the  plaintiff's  forge. 
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1862.        the  Act,  enumerated  the  different  ■ 
„  '~^^         canal  had  beea  supplied,  deacribeci 
V.  hiul  been  used  in  the  upper  and  mii 

TOM  of'^  then  passed  into  the  lower  level,  wa 
BiunxsHAif  so  that  it  could  not  flow  over  the  w 
oATioN.  supply  the  plaintiff's  forge,  and  stati 
ooarideration  of  the  Court  to  be,  fii 
dants  wete  guilty ;  and  secondly,  w 
reuoD  of  the  erecting,  making,  n- 1 
of  the  said  water-engines  and  otba 
did  sustain,  and  would  sustain,  inj 
fiorge,  be,  in  respect  whereof  the  dd 
compensation  or  satisfaction  to  the  p] 
Act.  If  the  plaintiff  should  be  held 
damages  were  to  be  assessfd  by  the 
was  entered  up  for  the  defendants  in 
Bench,  and,  on  writ  of  error  broug 
on  the  6th  of  FOntary,  1860,  affi 
Exchequer  Chamber,  on  the  ground 
only  gave  the  plaintiff  a  right  to  the 
water  running  into  the  Wataall  leve 
tbe  purposes  of  the  Act,  and  that  tl 
frmn  that  level  into  the  other  levels, 
tbe  canal  in  a  state  fit  for  navigation 
the  defendaota  wet«  thereby  reqitir«d,  st  tli 
at  all  times  thereaftei',  to  support  and  m^ 
of  a  oertain  height  and  width,  and  upon  < 
canals  therein  specified,  so  ttiat  all  the  wat 
arisiDg  from  or  numing  into  that  pari  o 
befbre  described  as  the  fVaitaU  level,  not 
of  tJie  said  Act,  shonld  be  turned  and  co 
7fa«M  In  certitin  connes  and  directions  thi 
therun  alio  specified,  which  are  hi^r 
plaintiff's  sud  mill,  forge,  and  works. 


CASES  IN  THE  HOUSE  OF  LORDS.  817 

right  to  the  water  so  pumped  back.     The  present  writ  of        1862. 
error  was  brought  on  that  judgment.  E^'^;;^^^ 

The  SolicUaT'-GenercUy  and  Mr.  George  Denman^  for    ^^^  ^f  ^ 
the  plaintiff  in  error :  Bibmikoham 

There  is  a  good  ground  of  action  in  this  case.  The  oatioh. 
surface-waters  of  the  neighbourhood  contribute  to  the  sup- 
ply of  the  plaintiff's  mill  and  forge.  To  these  the  plaintiff 
was  clearly  entitled  before  the  passing  of  the  last  Act. 
Before  the  6  Wtn.  4,  c.  xxxiv.,  there  was  no  power  to  divert 
or  lessen  the  waters  which  might  pass  over  the  weirs,  and 
go  to  the  plaintiff^s  mill.  Whenever  those  waters  descended 
into  the  lower  level,  the  defendants^  right  to  use  them  was 
exhausted,  and  they  became  waste  water,  to  which  the 
plaintiff  was  entitled.  Then  came  that  Act,  which  repealed 
all  those  of  a  previous  date,  and  for  the  first  time  enacted 
that  the  defendants  should  have  the  power  to  pump  up  the 
waters  which  had  descended  into  the  lowest  level,  for  the 
supply  of  the  middle  and  upper  levels.  But  that  power 
was  granted  on  the  condition  that  compensation  should 
be  made  to  those  whom  the  exercise  of  it  might  prejudice. 
On  that  point,  the  plaintiff  contends  that  the  15th  section 
gives  him  a  complete  right  of  action,  and  that  the  86th 
section  does  not  qualify  the  15th. 

[The  Lord  Chancellor.-^You  speak  of  this  power  as 
being  first  conferred  by  the  Act  5  Wm.  4;  but  the  special 
verdict  states  that  the  engines  now  in  use  had  been  so  in 
18^.] 

They  had  been  so ;  but  their  use  was  not  lawful.  It  was 
afterwards  made  lawful ;  but  the  right  to  compensation  for 
damage  thereby  occasioned  was  granted  at  the  same  time. 
The  former  Acts  were  repealed,  and  the  defendants  can  only 
take  possession  of  this  water  under  the  last  Act  of  Parlia- 
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1852.        meat.    If  they  do  take  possession  of  it,  they  must  take  it 

EiAWBLL     ^^^  ^^^  liability  to  make  oompensation.     Here  the  injury 

V.  is  occasioned  by  the  exercise  of  the  powers  granted  by  the 

T0B8  of'the    -^^^^     ^^^  words  of  the  granting  part  of  the  Act  assume 
BiaMiHOHAM  that  there  is  an  iniury. 

O  A  ^  A  T    TV  A  ITT 

oATioN.  [The  Lord  Chancellor. — Not  that  there  is,  but  that  there 

may  be.] 

The  water  being  required  for  the  purposes  of  the  Act, 
makes  out  the  plaintiff's  claim.  The  86th  section  oonfirms 
the  right  of  the  plaintiff  to  compensation,  as  given  by  the 
16th  section ;  for  it  requires  the  defendants  to  keep  up  the 
weirs  over  which  the  water  is  to  flow  from  the  lower  level 
into  the  Tame.  The  principle  laid  down  in  the  case  of 
Blakemore  v.  Tke  Glamorganshire  Canal  Compa$^fQi) 
must  be  applied  to  the  present.  The  Act  was  procured  by 
the  defendants  for  their  own  profit  and  purposes,  and  must 
be  strictly  construed  as  against  them. 

Mr.  Whately  and  Mr.  Phipeon^  for  the  defendants  in 
error: 
The  defendants  have  done  nothing  but  what  is  fiilly 
authorized  by  the  Act,  and  have  not  subjected  themadves 
to  any  liability  to  make  compensation.  They  have  not 
taken  any  streams  or  brooks  in  which  the  plaintiff  is  inter' 
ested,  nor  have  they  taken  the  water  from  the  Tame  above 
Wednesbury  forge ;  but  the  water  which,  it  is  admitted, 
had  properly  been  used  in  the  upper  and  middle  levels,  and 
had  flowed  thence  into  the  lower  level,  they  have  pumped 
back  again,  as  they  had  done  for  some  years  before  the 
passing  of  the  Act  under  which  compoisation  is  now 
claimed.  No  real  injury  to  the  plaintiff— none  which  the 
law  recognizes  as  such — ^is  shown  here ;  so  that  even  if  the 
Act  of  Parliament  was  out  of  the  question,  the  plaintiff 
(6)  1  Myl.  &  K.  154 ;  see  also,  1  Clark  &  Fin.  262. 
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would  have  no  title  to  recover.    The  Act  only  gives  com-        1852. 

pensation  where  something  is  done  which,  without  the  Act,     Ellwbll 

would  subject  the  defendants  to  an  action  at  law;  but  «• 

pumping  back  water  to  do  service  afresh  is  not  an  injury,    ^q^  ^f  the 

Unless  some  injury  is  shown,  no  claim  to  compensation  BiaMiwMAM 

exists.     Glover  v.  The  North  Stqffbrdahire  Railway  Comr      qatioii. 

pany  (c).     The  86th  section  only  gave  to  the  plaintiff  the 

waste  and  superfluous  water  running  out  of  the  lowest  level, 

and  not  required  for  the  purposes  of  the  Act.     The  special 

verdict  found  that  there  never  had  been  any  other  8u£Bcient 

means,  except  those  which  the  defendants  had  employed, 

by  which  the  upper  and  middle  levels  could  be  kept  in  a 

state  fit  for  navigation.      The  water  pumped  back   was 

not,  therefore,  waste  or  superfluous  within  the  meaning 

of  the  Act. 

The  SolicUoT-Generalj  in  reply : 
The  86th  section  does  not  diminish,  but  confirms,  the 
plaintifi^s  right  to  compensation.  The  15th  section  au- 
thorizes the  defendants  to  raise  the  water  of  the  canals  fix>m 
one  level  to  anoth^ — that  is  a  power  now  given  by  the  Act 
for  the  first  time;  but  then  it  is  accompanied  with  the 
duty  to  make  compoisation.  The  86th  section  expressly 
forbids  the  defendants  from  taking  any  water  out  of  the 
Tame  above  Wedneebury  forge,  and  requires  them  to  make 
and  maintain  weirs,  that  such  water,  and  <^  all  the  waste 
and  superfluous  water  running  into  the  WaUaU  level, 
should  be  conveyed  into  the  Tamey  The  duty  of  the  de- 
fendants, as  stated  in  the  15th  section,  is  therefore  enforced 
by  the  86th  section,  which  may,  in  truth,  be  taken  to  par- 
ticularize some  of  the  acts  in  respect  of  which  they  are  to 
make  compensation ;  and  one  of  these  is  plainly  that  of  not 
allowing  the  plaintiff  the  benefit  of  the  superfluous  water  of 

(c)  20  Law  J.  Q.  B.  376. 
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1BS2.  the  lowest  level.    This  Act  for  the  first  time  authorin 

Ellwell  defendanlB  to  pump  back  that  water ;  but  then  they  mu 

V.  ao  under  the  powers  granted  by  the  Act^  and  must  i 

Tou^'ttw  compengation  according  to  the  Act. 

BlRMlNQHAII 

oATioN.  '^^^  LotA  Chancellor : 

In  this  case,  I  propose  to  pat  to  the  Judges  the  folio 
question :— "  Whether,  on  the  true  construction  of 
B  Wm.  4,  c.  xxxiv.,  and  on  the  facts  found  on  the  »f 
verdict,  the  plaintiff  is  entitled  to  compenaatioD  io  re 
of  the  water  which,  having  flowed  into  the  lower  levt 
pumped  back  again  to  the  upper  level  P'" 

The  Judges  retired  to  consider  the  questiou.  Afl 
diort  absence  they  returned,  and — 

Hr.  Baron  Parke  said, — In  answer  to  your  Lordsl 
question,  I  am  authorized  by  the  Judges  now  pnsa 
declare  that  we  are  unanimously  of  opinicm  that  the  plai 
is  not  entitled  under  this  Act  of  Parliament  to  any  i 
pensation  on  the  facts  found  on  the  special  verdict. 

The  ISth  section  of  the  Act  does  not  give  him  any  i 
to  the  water  in  the  canal,  as  waste  water,  vhen  it  has 
been  used  for  the  purposes  of  the  navigation,  but 
pressly  gives  the  defendants  power  to  pump  back  that  * 
into  the  upper  levels  after  it  has  flowed  out  of  tbem ; 
the  86th  section  merely  requires  the  defendants  to  mail 
wan,  to  secure  to  mill-owners  and  others  tbe  bene: 
the  waste  water  flowiug  out  from  the  lower  level. 
water  which  can  be  used  again,  and  is  pumped  back  fw 
purpose,  is  not  waste  water. 

The  Lord  Chancellor  ; 
After  the  unanimous  opinion  given  by   her   MaV 
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Judges  on  this  point  (an  opinion  in  which  I  entirely  con-         1862. 
cur),  it  seems  to  me  that  your  Lordships  are  in  a  position      e^lwiill 

to  dispose  of  the  question  at  once.  v, 

Proprib* 
The  plaintiff  in  the  action,  in  the  notice  which  he  gave  of    ,Q^g  ^f  ^he 

the  damage  alleged  to  have  been  sustained  by  him,  confined  Birmihoham 
his  claim  to  the  acts  done  by  the  defendants  in  raising  water  qation. 
from  the  lower  level  to  the  upper  level  in  the  canal.  The 
question,  therefore,  which  has  been  put  to  the  learned  Judges, 
entirely  meets  the  point  which  is  put  on  the  record  as  to  the 
damage  here  alleged  to  have  been  sustained.  My  own 
opinion,  my  Lords,  completely  Xx>incides  with  that  of  the 
learned  Judges,  because  I  take  it  to  be  perfectiy  clear  that, 
under  the  Act  of  Parliament,  the  defendants  were  entitied  to 
retain  the  water  which  was  in  the  canal  (and  the  different 
levels  did  not  prevent  it  from  being  one  canal),  for  the  pur- 
poses of  the  navigation.  That  was  the  only  act  they  did, 
when  the  water  escaped,  naturally,  in  the  working  of  the 
navigation,  from  the  upper  level  to  the  lower  level. 

I  think  they  were  entitied  to  do  that  without  making 
compensation  to  the  plaintiff'*,  and  to  do  so  independentiy 
and  as  an  abstract  right.  It  does  not  appear  to  me,  my 
Lords,  that  the  plaintiff*  has  shown  any  right  whatever  to 
the  waters  which  are  thus  raised  from  the  lower  to  the  upper 
level.  I  have  listened  in  vain  to  ascertain  what  right  he 
has  to  any  of  the  waters  which  actually  find  their  way  into 
this  canal.  If  the  defendants  had  taken  any  waters  which 
they  are  not  entitled  to  take  under  the  Act  of  Parliament, 
then  it  would  be  a  question,  not  for  the  compensation  which 
is  sought  by  the  plaintiff^  under  this  Act,  but  it  would  be  a 
matter  of  common  right  to  be  enforced  by  an  action,  and 
therefore  cannot  be  taken  into  consideration  in  the  case  now 
before  your  Lordships. 

I  think  it  is  quite  unnecessary  now  to  go  further  into 
this  question,  and  I  therefore  move  your  Lordships  that 
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the  judgment  of  the  Exchequer  Chamber  be  affirmed,  with 
costs. 

Lord  Brougham  concurred. 

Judgment  of  the  Exchequer  Chamber  affirmed,  widi 


Ellwell 

Pbopbiib- 
T0B8  of  the 

BiKMINOHAM 

Canal  Nayi-  costs. 

GATION. 


1863. 
May  12. 

Evidence. 


Lords^  Journals,  86th  June,  1852. 


COMMITTEB   FOa  PaiVILEOES. 

The  Eael  of  Donouohmore's  Claim. 

An  Irish  earldom  was  created,  and  a  holder  of  that  earldom  wii 
afterwards  created  a  yiscoont  of  the  United  JKin^dom;  the  pttnl 
granting  the  yiscounty  described  the  grantee  by  the  name  and  tilk 
of  the  Irish  earldom.  On  the  death  of  one  holder  of  these  titla 
his  eldest  son  receiyed  a  writ  of  sommons  to  attend  the  House  d 
Peers  as  an  English  yisconnt.  He  did  so,  and  took  his  seat  as  a 
visconnt.  He  snbseqnently  petitioned  to  have  his  claim  to  toil 
for  representatiye  peers  of  Ireland  allowed,  and  it  was  aUowsi 
After  his  death,  his  son  received  a  writ  of  summons  aa  an  Eq^d 
viscount,  and  took  his  seat  in  that  character.  He  then  petttioned 
to  be  admitted  to  vote  for  representative  peers  of  Irelaetd  in  vixtoi 
of  the  Irish  earldom.  The  petition  came  before  the  Conmiittet 
for  Privileges.  The  patents  creating  the  Irish  earldom  and  Hm 
English  viscounty,  the  writ  of  summons  to  the  previous  viscooBt 
and  the  entry  on  the  Journals  showing  that  the  preceding  pee 
had  taken  his  seat,  and  likewise  the  resolution  of  the  ComniitlBi 
for  Privileges  admitting  his  claim  to  vote  for  repieaentatiye  pem 
were  all  proved : 

Hbld,  that  this  was  not  sufficient  to  establish  the  title  of  the  pre 
sent  claimant ;  that  the  evidence  must  be  such  as  would  of  itadi 
if  the  daim  was  now  made  without  reference  to  any  previon 
claim,  be  sufficient  to  establish  it. 

Such  evidence  not  being  producible  at  the  moment,  the  oonBideratio 
of  the  claim  was  adjourned. 


Mr.  MessUer  appeared  for  the  claimant : 
This  is  a  claim  by  Richard  John  Viscount  Hutehmm^ 
to  vote,  as  Earl  of  Dorumghmorey  for  representative  peers  < 
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Ireland.  The  claim  will  be  at  onoe  established,  for  the 
claiinant  already  sits  in  this  House.  His  pedigree  was 
gone  into  when  he  was  admitted  to  take  his  seat  as  a  peer  of 
the  United  Kingdom^  under  the  title  of  Viscount  Hutchin^ 
eon.  The  letters  patent  creating  the  Irish  and  the  British 
peerages  will  now  be  produced,  and  the  limitations  of  the 
Irish  earldom  of  Donoughmore  and  the  English  viscounty 
of  Hutchineon  will  be  shown  to  be  the  same,  and  to  be 
made  to  the  same  person. 

The  Lord  CAanceUor.— -Have  you  now  any  evidence  by 
which,  if  the  petitioner  had  not  taken  his  seat  in  this  House 
as  Viscount  Hutchinsonj  you  can  prove  him  to  be  entitled 
to  the  Irish  earldom  ? 

Mr.  MeesUer. — The  claimant  is  not  prepared  with  that 
evidence  at  this  moment,  for  it  was  considered  that,  as  the 
same  limitations  existed  in  both  peerages,  and  both  were 
conferred  on  the  same  person,  the  proof  of  one,  and  the 
admission  to  a  seat  in  this  House  on  that  proof,  would  be 
su£Bcient  proof  of  the  other. 

The  Lord  Chancellor. — But  is  it  cleu*  that  a  Committee 
of  this  House,  sitting  on  a  claim  to  one  peerage,  should 
take  for  granted  that  the  evidence  produced  on  a  claim  to  a 
different  peerage,  though  by  the  same  person,  has  esta- 
blished the  one  under  investigation  ? 

Mr.  Meeeiter. — Such  has  been  the  practice  of  this  House. 
There  were  two  instances  of  that  sort  in  1848,  and  one  in 
1849,  in  the  Drogheda(a),  the  Beeborotigh  (b),  and  the 
Damley(c)  peerages. 

The  Lord  Chancellor. — ^Your  proposition  is  this,— that 
Viscount  Hutchineon  is,  as  Earl  oi  DonoughmorCj  entitled 
to  vote  in  the  election  of  representative  peers  for  Ireland^ 
because  you  show  that,  on  the  death  of  the  last  Viscount 


1863. 
The 

DONOUOH- 
MORS 

Pkbhaos. 


(a)  Proeeedings  of  the  Com- 
mittee for  Privileges  (11  April, 
1848),  vol.  .30,  p.  425. 


{b)    Id.  id.  p.  480. 
(c)    Id.  (31  July,  1849),  vol. 
31,  p.  335. 
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Hutchinwrij  a  writ  was  issued,  summoiiiDg  the  beir  of 
late  viscount  to  take  his  seat  in  this  House ;  and  you 
that  the  person  who  now  claims  to  be  Earl  of  Danoughm 
is  the  same  person  who,  as  Viscount  Hutchinson^  was 
summoned,  and  took  his  seat.  That  writ  is  not  the  I 
evidence  of  his  right  to  this  peerage.  The  two  peeni 
are  totally  distinct.  There  may  be  another  claimant  to 
earldom.  It  may  be  that  the  Lord  Chancellor  was  decei' 
in  issuing  the  English  writ.  There  is  no  difference  in  p 
ciple  between  such  a  daim  and  an  action  of  ejectment 
common  law.  A.  may  have  the  better  title  as  between  I 
and  B.<i  but  he  may  not  have  a  valid  title  against  all  i 
world. 

Lord  Brougham. — ^The  evidence  now  tendered  is  c 
tainly  not  the  best  evidence,  and  not  such  evidence 
looking  to  the  analogy  of  other  cases,  this  House  has  bi 
in  the  habit  of  receiving ;  this  House  being,  especially 
peerage  matters,  more  strict  in  its  rules  of  evidence  tli 
other  tribunals  are  (a). 

Mr.  Measiter. — But  the  evidence  is  cogent  here,  for 
the  grant  of  the  viscounty  of  Hutchinson,  the  grantee 
called  the  Earl  of  DonoughmorCj  and  the  grant  is  made 
him  in  that  name. 

The  Lords  present  in  the  Committee  consulted  togetbe 

Lord  Redeadale* — The  evidence  tendered  is  not  su 
cient  The  claimant  must  be  shown  by  substantive  e 
dence  to  be  the  Earl  of  Donoughmore.  Such  evidence 
the  claimant  has  here  may  be  now  produced ;  but  if  tl 
is  not  sufficient  in  itself,  the  claim  must  be  adjourned : 
other  evidence. 

The  following  documents  were  put  in  and  read : — 

(a)  See  NeUennUe  Peerage^  2  Dow.  &  Clark,  342  ;  Br^^  Pi 
age^  6  Clark  &  F.  757 ;  FUewaUer  Pmrage^  10  Clark  &  F.  9^ 
IVharim  Peerage,  U  Clark  &  F.  296,  304. 


GASES  IN  THE  HOUSE  OF  LORDS. 


825 


The  patent  creating  the  Irish  earldom,  dated  Slst  De- 
cember^  in  the  41st  year  of  the  reign  of  Geo.  S;  the 
English  patent,  creating  the  viscounty  of  Htitchinsanf 
dated  14th  Julj/j  in  the  2nd  year  of  the  reign  of  Geo.  4 : 
in  this  patent,  the  grantee  was  described  as  ^^  Richard 
Earl  of  Donoughmore^  and  the  grant  was  made  ^^  unto 
him,  the  said  Richard  Earl  of  Donoughmore,^  The  entry 
in  the  journals  of  this  House,  dated  15th  Febmary^  1888, 
of  <^  the  Viscount  HtUchimon  (Earl  of  Donoughmore  in 
Ireland)'**  taking  his  seat:  the  writ  of  summons,  dated 
ISth  February;  and  lastly,  the  journals  of  this  House, 
dated  80th  Juhft  1888,  containing  the  resolution  of  the 
Committee  for  Privileges  on  the  claim  of  ^^  John  Hely^ 
Earl  of  Donoughmore^  of  that  part  of  the  United  Kingdom 
called  Ireland^  and  Viscount  Hutchinson^  of  that  part  of 
the  United  Kingdom  called  England,'*  to  vote  for  repre- 
sentative peers  for  Ireland,  was  put  in  and  read.  The 
claim  was  at  that  time  resolved  to  have  been  made  out. 

Mr.  JUesHter  submitted  that  this  evidence  was  sufficient 
to  establish  the  present  claim. 

'  The  Lord  Chancellor. — Their  Lordships  do  not  think 
this  evidence  sufficient.  The  evidence  must  be  such  as 
would  of  itself,  if  the  claim  was  now  made  without  refer- 
ence to  any  previous  claim,  be  sufficient  to  establish  it.  A 
previous  practice  of  a  different  kind,  even  if  shown  to  have 
existed,  cannot  bind  this  Committee. 

Lord  Brougham.'^This  is  a  case  in  which,  if  the  learned 
counsel  is  correct,  a  lax  practice  has  existed.  If  lax,  it 
was  mala  praans.  It  is  possible  that  when  I  held  the 
Great  Seal  I  may  have  admitted  such  evidence  as  conclu- 
sive, and  that  my  noble  and  learned  friends.  Lord  Lynd- 
hurst  and  Lord  Cottenham,  may  likewise  have  done  so ; 
but  if  so,  we  were  wrong.  .  The  noble  Lord,  the  Chairman 
of  the  Committee,  to  whom  we  are  indebted  for  drawing 

8    K 
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attention  to  the  matter,  says  that  there  have  been- cases  be 
ways.  That  of  itself  is  enough  to  show  that  we  ought 
settle  the  practice  one  way  or  the  other ;  and  I  have : 
doubt,  for  the  reasons  stated  by  my  noble  and  learned  firia 
the  Lord  Chancellor,  that  the  proper  course  is  that  whi 
we  now  adopt. 

The  Lord  Chancellor. — There  has,  perhaps,  been  a  li 
practice  in  former  times — it  would  have  been  a  lax,  ai 
therefore  mala  prams  in  my  time,  if  the  noble  Lord  in  tl 
chair  had  not  objected  to  it ;  for  otherwise  I  should  pc 
siUy  have  acted  on  the  custom  adopted  by  my  pied 
cessors.  Tie  practice  is,  however,  dearly  erroneous.  '. 
does  not  signify  as  to  the  claim  to  vote  as  the  Bail  < 
Donoughmore  that  the  claimant  has  already  been  admitu 
to  sit  and  vote  as  Viscount  Hutchinson. 

Claim  adjourned  for  further  evidence  (6). 

(b)  The  Committee  for  Privileges  in  claims  to  vote  at  the  electioiisf^ 
representatiye  peers  of  Ireland  may  admit  an  entry  on  the  Jounu 
as  evidence  of  limitations  in  a  patent  of  peerage,  without  requirii 
the  production  of  the  patent. — Dt^jMn  and  Clanebqye^  4  Claris 
RnneUy,  668. 

If  a  claimant  omit  to  give  evidence  of  the  creation  and  limitatu 
of  one  of  several  dignities  to  which  he  states  in  his  petition  that  h 
is  of  nght  entitled,  the  Committee  for  Privileges  will  not  report  thi 
he  has  made  good  his  claim  to  that  dignity  on  the  presumption  thi 
it  descended  from  the  same  ancestor  with  the  other  dig:nitie8  to  whie 
the  claimant  has  proved  his  right. — Huntfy  Peeragty  6  Clark  &F.  d4SA 

[The  deficiency  was  in  the  proof  of  the  creation  of  the  earldom  c 
HufUfy.  The  proof  of  the  claimant's  descent  from  an  earl  of  HtmU, 
was  given.] 

The  right  to  an  Irish  peerage  having  been  the  subject  of  investtga 
tion  in  the  Irish  House  of  Lords^  the  minutes  of  prooeedings  an 
evidence,  including  depositions  taken  by  commissioners  under  a 
order  of  that  House,  were  held  admissible  here  (the  witnesses  bein 
dead),  not  only  against  the  Crown  and  other  parties  to  that  invctti 
gation,  but  also  against  a  person  who  was  not  a  party  to  the  pn 
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ceediap;8,  but  was  cognizant  of  them. — RoKommon,  6  Clark  &  F.  1853. 

103, 129.  ^ 

An  adjudication  (after  petition  presented  to  the  Crown  and  referred      Dqhq  u oh- 
by  the  Crown  to  the  House)  hy  the  Irish  House  of  Lords  is  an         mobs 
authority  as  binding  on  the  House  of  Lords  of  the  United  Kingdom^      Pebbaoi. 
as  a  like  determination  by  the  latter  House,  or  by  the  English  or 
British  House  of  Lords  before  the  Union,  in  matters  of  English  or 
British  peerage.      But  a  resolution  of  either  House,  affirming  a 
report  of  its  committee,  and  recognising  a  right  or  privilege  of  peer- 
age, is  not  equivalent  to  an  adjudication  upon  a  reference  from  the 
Crown.— &r/  of  WcOeffMPs  Cknm^  6  Clark  &  Finnelly,  133. 

The  minutes  of  evidence  and  proceedings  before  the  Committee  for 
Privileges  in  one  case  are  not  necessarily  receivable  as  evidence  in 
another  case.  But  they  were  allowed  to  be  printed  for  the  informa- 
tion of  their  Lordships. — Braye^  6  Clark  &  Finnelly,  766,  767* 

Evidence  twice  previously  given  before  Committees  for  Privileges 
[sitting  on  the  same  claim]  allowed  to  be  entered  as  read  and  re- 
printed, together  with  the  proceedings  on  Uie  present  petition. — 
Beaumont^  6  Clark  &  finnelly,  868. 

The  counsel  for  the  claimant  proposed  to  put  in,  amongst  other 
evidence,  minutes  of  proceedings  before  the  House,  in  1785,  upon  the 
claim  of  Col.  Fullarton  to  the  barony  of  Spj^me^  wherein  it  appeared 
that  the  then  Attomey-Greneral,  on  behalf  of  the  Crown,  had 
admitted  the  correctness  of  the  pedigree  exhibited  by  that  claimant, 
showing  that  the  last  heir  male  of  that  branch  was  dead. 

The  committee,  upon  objection  taken  by  the  Lord-Advocate, 
decided  that  such  an  admission  was  of  no  value  in  the  present  case. 
— The  Crawford  and  Lindeajf  Peerage,  2  H.  L.  Cas.  553. 
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June  2,  d. 

June  30.      ^^^  John  Hill,  an  Infant,  by  his  Motherl 

and  next  Friend,  and  W.  C.  Etlb  and  >  RespandenU, 
M.  McCausland      -        -        -         -J 


Irish  Reaia-  Under  the  Irish  Registration  Act  (6  Anne^  c.  2)  an  eqaity  in  a  grant 

^n^^^^Xj^'  which  is  registered,  will  prevail  against  the  right  even  of  a  hmi 

Settlement!  fi^  purchaser  to  whom  the  original  grantor  has  subaeqnentlj  soM 

CofMfrffcfiM  part  of  the  property  comprised  in  the  registered  deed. 

l^'unee,  ^  ^  ^^^^^  j^^  ^  limited  interest  in  a  term  and  settles  it  to  a  ceitsin 

Indemnity, 

Jmpraoements.      ^^  '^^  ^hen  gets  a  new  and  extended  term  sabstituted  for  it,  he 

Otitg*  cannot,  hy  so  doing,  avoid  the  previous  settlement. 

A  deed  contained  recitals  which  descrihed  two  persons  as  concorrinf 
in  settling  property  to  which  they  were  '*  respecUvely  entitkd." 
It  afterwards  contained  a  grant  to  trustees  of  a  certain  part  of  this 
property,  as  if  made  hy  one  of  these  persons,  when  in  fact  that  part 
belonged  to  the  other.  The  memorial  of  the  deed  described  both 
as  the  granting  parties ;  this  description  was  not  one  of  the  thingt 
required  by  the  statute  : 

Held,  not  to  vitiate  the  effect  of  the  memorial  under  the  Regis- 
tration Act. 

In  18d0,  a  settlement  of  certain  property  held  ander  renewable  leasei 
was  made  in  favour  o{  A,  In  1831,  A,^  being  abont  to  manj, 
made  a  settlement  of  this  property  for  the  ases  of  the  maniage. 
The  deed  of  1830  was  not  registered.  The  settlement  of  1831  was  re- 
gistered. In  1840,  A .,  being  in  actual  possession,  sold  to  J3.,  and  B^ 
who  had  no  actual  notice  of  the  settlement  of  1831,  entered  into 
possession,  and  made  alterations  in  the  premises.  After  the  death 
of  ^ .,  his  son,  who  was  entitled  under  the  settlement  of  1831,  filed 
a  bill  against  B,  to  set  aside  the  sale,  for  an  account,  and  for 
waste : 

Held,  that  it  was  not  necessary  to  register  the  deed  of  1890^  that 
the  registered  settlement  of  1831  prevailed  against  the  bonH  jUe 
purchase  of  B.,  and  that  the  Court  below  had  properly  declared 
him  to  stand  possessed  of  the  leases  as  a  trustee  for  the  parties 
beneficially  interested  under  that  settlement. 

But  held  also,  that  he  was  entitled  to  indemnity  against  the  cove- 
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nants  in  the  leases  which  he  was  thus  declared  to  hold  as  trustee ; 
that  an  inquiry  ought  to  be  made  as  to  alleged  improyements  and 
as  to  alleged  waste  ;  and  that  he  was  entitled  to  be  allowed  the 
benefits  of  those  improvements  ;  and  that,  being  a  band  fide  pur- 
chaser, without  misconduct,  he  ought  not  to  be  charged  with 
costs. 


1851. 
Mill 

V. 

Hill 
and  others. 


This  was  an  appeal  against  a  decree  of  the  Court  of  Chan- 
cery in  Ireland,  in  a  suit  instituted  by  these  respondents, 
for  the  purpose  of  setting  aside  a  contract  for  the  sale  of 
an  estate  called  BrookhaUy  of  which  the  appellant  had 
become  the  purchaser  from  Sir  George  HiU^  the  father  of 
the  infant  plaintiff*. 

The  bill  set  forth  facts,  from  which  it  appeared  that  Sir 
G.  Fitzgerald  HiU  held  various  portions  of  land  consti- 
tuting the  Brookhali  estate,  under  renewable  leases,  the 
fee-simple  of  such  lands  being  vested  respectively  in  Sir 
Robert  Fergussony  Henry  Lecky,  and  the  Bishop  of  Meathy 
or  his  representative,  Nathaniel  Aleaander^  Esq.  All 
these  leases  contained  agreements  for  perpetual  renewal. 
By  an  indenture,  dated  29th  October,  1830,  and  made  be- 
tween Sir  G.  Fitzgerald  HiUy  of  the  one  part,  and  George 
Robert  Dawson^  of  the  other  part,  it  was  witnessed  that, 
in  consideration  of  the  natural  love  and  affection  of  Sir  G. 
Fitzgerald  Bill  for  his  nephew,  George  HiU^  the  said  Sir 
G.  Fitzgerald  HiU  conveyed  to  Dawion^  his  heirs,  be, 
certain  premises  called  Brookhali,  in  the  liberties  of  Lon- 
donderry, to  hold  on  the  trusts  therein  declared  to  the  use 
of  Sir  G.  Fitzgerald  HiU,  and  his  wife,  Jane  Lady  HiU, 
tor  life,  and  after  the  death  of  the  survivor  of  them,  to  the 
use  of  the  said  George  Hill,  his  heirs  and  assigns,  for  ever. 
This  settlement  was  not  registered. 

On  the  ^th  of  Jpril,  1831,  a  settlement  was  made  between 
John  Rea  and  Eliza  Sophia,  his  daughter,  of  the  first  part ; 
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George  HiU,  of  the  tecoadfaiti 
land,  at  the  third  part ;  and  two 
part  This  settlement  recited 
mises,  which  were  enumerated,  i 
1830 ;  and  that  G.  BiU  daimi 
lands,  expectant  on  the  death  of 
a  marriage  was  intended  to  take 
and  Migs  Rea,  and  that,  in  cc 
the  >aid  John  Rat,  and  the  tai 
their  respective  rights,  titles,  i 
hefore  recited  lands,  tenements 
fcc,  to  ManteU  and  McCauela 
ing  (as  shown  in  the  previous  t 
indenture  then  went,  "  that  fi: 
said,  &c.,  he,  the  said  John  Re 
these  presents  doth  grant,  Stc.*" 
land,  certain  premises  fH>eTiou 
to  Rea,  "  and  also  all  that 
dwelling-house  situated  at  Bra 
mises  settled  in  the  deed  of  Oett 
was  during  the  lives  of  the  ceel 
he  added  for  the  terms  of  year 
renewals,  or  to  be  added  to  t 
Slit  for  life,  remainder  to  tni 
remainders,  remainder  to  the  fii 
HiU,  by  the  said  EHma  Sophi 
Then  came  a  coveoant  by  Ge 
property  to  the  trusts  <^  the  sai 
also  covenants  by  Rea  for  furt! 
nanu  for  title  by  ffilL  Thii 
under  the  6  Jnne,  c  2  (a),  a 
Rea  and  HUl  to  be  the  grantin, 

(a)  The  6  Anne,  c.  2,  ia  declared 
"  for  Kcuring  purchsMn,  preventioi 
and  conveyances  of  lands,  teoemet 
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The  marriage  took  place,  and  the  present  Sir  John  Hill 
was  the  eldest  son.  ManseUy  one  of  the  trustees  under  the 
deed  of  1831,  died,  and  W.  C.  Kyle  was,  in  pursuance  of  a 
power  therein  contained,  appointed  in  his  place.  Jane 
Lady  HiU  died  in  1837»  and  Sir  G.  FUxgercdd  HiU,  her 
husband,  died  in  1889)  and  George  HUi  then  succeeded  to 

have  been  frequently  practised  in  this  kingdom.  The  third  section 
enacts  that  '*  a  memorial  of  all  deeds,  &c.,  which,  after  the  25th 
day  of  Marchf  1708,  shall  be  made  and  executed,  whereby  any 
honour,  manors,  lands,  tenements,  or  hereditaments  within  this 
kingdom  may  be  any  ways  affected,  may,  at  the  election  of  the 
party  or  parties  concerned,  be  registered  in  such  manner  as  is  herein- 
after directed." 

By  the  4th  section  of  which  it  is  enacted,  that  ^  every  deed  or  con- 
veyance, a  memorial  whereof  shall  be  duly  registered  according  to 
the  rules  and  directions  in  this  Act  prescribed,  shall,  from  and  after 
the  25th  day  of  Marehy  1708,  be  deemed  and  taken  as  good  and 
effectual,  both  in  law  and  equity,  according  to  the  priority  of  time 
of  r^;i8tering  such  memorial,  for  and  concerning  the  honours, 
manors,  lands,  tenements,  and  hereditaments  in  such  a  deed  or 
conveyance  mentioned  or  contained,  according  to  the  right,  title, 
and  interest  of  the  person  so  conveying  such  honours,  manors, 
lands,  tenements,  and  hereditaments,  against  all  and  every  other 
deed,  conveyance,  or  disposition  of  the  honours,  manors,  lands, 
tenements,  or  hereditaments,  or  any  part  thereof,  comprised  or  con- 
tained in  any  such  memorial  as  aforesaid." 

The  5th  section  enacts  *'  that  every  deed  or  conveyance  not  regis- 
tered, which  shall  be  made  and  executed  from  and  after  the  25th 
day  of  Marchy  1708,  of  all  or  any  of  the  honours,  manors,  lands, 
tenements,  or  hereditaments  comprised  or  contained  in  such  a  (jric) 
deed  or  conveyance,  a  memorial  of  which  shall  be  registered  in  pur- 
suance of  this  Act,  shall  be  deemed  and  adjudged  as  fraudulent  and 
void,  not  only  against  such  a  deed  or  conveyance  registered  as  afore- 
said, but  likewise  against  all  and  every  creditor  and  creditors  by 
judgment,  recognizance,  statute  merchant,  or  of  the  staple,  con- 
fessed, acknowledged,  or  entered  into,  from  and  after  the  25th  day 
of  March  aforesaid,  as  for  and  concerning  all  or  any  of  the  honours, 
manors,  lands,  tenements,  or  hereditaments  contained  or  expressed 
in  such  memorial  registered  as  aforesaid."  The 


1851. 
Mill 

V, 

Hill 
and  others. 
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1851.         bis  uncIe^s  title,  and,  under  the  deed  of  1880,  entered  ; 
J^^         possession  of  Brookhall.     It  appeared  that,  in  the  oours 
V.  a  few  years,  a  large  arrear  of  rent  had  accumulated,  i 

and  others.  ^^^  Robert  FergtMsan  took  proceedings  to  re-enter  into  | 
session  of  the  lands;  obtained  judgments  in  ejectment, 
which  writs  of  habere  issued,  and  possession  was  taken  i 
formal  manner,  so  as  to  determine  these  existing  ter 
In  November^  1840,  Sir  George  Hill  entered  into  a  n^ 
ciation  with  Mr.  James  Mill  for  a  sale  of  all  his  rig 
title,  and  interest  in  Brookhall^  for  the  sum  of  1,000/L 
this  sum,  about  409^.  were  to  be  paid  to  Sir  R.  Fergum 
on  account  of  rent  in  arrear,  and  costs  in  tbe  ejectuK 
proceedings;  and  on  payment  thereof,  Sir  Robert  Ferguss^ 
at  the  instance  and  request  of  Sir  George  Hillj  consent 
to  renew  the  leases  of  his  portion  of  the  property  ;  and 
lease  of  the  18th  January^  1842,  did  demise  to  MiU 
that  part  of  Brookhall  held  under  him.  Sir  Robert  F 
guseofiy  for  two  lives,  or  seventeen  years,  with  a  ooveoj 
for  future  renewal. 

The  bill  then  alleged  that,  as  part  of  the  arrangeme 
Sir  George  Hill  obtained  a  lease  of  the  lands  held  um 
Lecky^  dated  the  1st  Aprils  1841,  for  999  years ;  and 
part  consideration  of  the  1,000/.  by  deed  of  the  1st  Augu 
184S,  assigned  to  MiU  the  portion  of  the  lands  so  demii 
to  him ;  and  that,  in  further  pursuance  of  the  agreeme 
and  in  part  consideration  of  the  same  sum,  Sir  George  B 

The  7th  section  enacts  '^  that  the  memorial  shall  contain  the  d 
of  the  deed,  the  names  and  descriptions  of  the  parties,  and  of 
witnesses,  and  it  shall  express  or  mention  the  honors,  lands,  Aec 
such  manner  as  the  same  are  expressed  or  mentioned  in  such  dea 
&c.,  and  then  directs  ''  that  every  such  deed,  conveyance,  or  ^ 
or  probate  of  the  same,  of  which  such  memorial  ia  to  be  rogiste: 
as  aforesaid,  shall  be  produced  to  the  said  register  ^registrar]  or 
deputy,  at  the  time  of  entering  such  memorial,  who  shall  endora 
certificate,"  &c. 


y 
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gave  Mill  possession  of  the  lands  held  under  Alexander;  i85i. 
and  that  Mill  claimed  to  hold  all  those  lands  discharged  ^T*^ 
of  the  trusts  created  under  the  deed  of  1831,  which  aifected  p. 

all  of  them.  It  then  stated  the  death  of  Sir  George  Hill  an^oUwre, 
in  Decemhery  1845,  and  charged  that  all  these  transactions 
had  taken  place  between  MiU  and  Sir  George  Hilly  without 
the  privity  of  the  trustees,  for  the  purpose  of  defeating  the 
trusts  of  the  settlement  of  1831,  which  it  alleged  to  have 
been  duly  registered,  and  of  which  it  alleged  that  MUl 
had  notice ;  and  it  went  on  to  charge  that  Mill  had  com- 
mitted certain  acts  of  waste,  by  pulling  down  a  portion  of 
the  house,  and  cutting  valuable  and  ornamental  timber; 
and  it  prayed  that  Mill  might  be  declared  a  trustee  for  Sir 
John  Hill  of  the  leases,  &c.,  vested  in  him  under  the  settle- 
ment of  1831 ;  that  such  leases  might  be  declared  to  be 
grafts  on  the  original  leases  held  by  Sir  G.  Fitzgerald  HUl 
and  Sir  George  Hilly  and  that  MUl  might  be  decreed  to 
assign  the  same  to  Kyle  and  McCausland  for  the  remainder 
of  the  terms,  and  to  deliver  up  the  leases,  or  renewals  of 
leases,  vested  in  Sir  J.  Hilly  as  aforesaid ;  and  to  deliver 
up  possession  of  the  premises,  and  to  account  for  trees, 
shrubs,  and  the  materials  of  the  house,  and  for  waste  gene- 
rally, and  to  pay  compensation  for  the  same ;  and  that  all 
sums  for  which  he  was  liable  might  be  paid  by  him  to  Kyle 
and  McCauelofidy  to  be  held  by  them  under  the  trusts  of 
the  settlement  of  1831,  and  to  be  restrained  from  com- 
mitting further  waste. 

The  appellant,  by  his  answer  filed  on  the  16th  October y 
1846,  alleged  that  he  was  a  purchaser  for  valuable  consi- 
deration, without  notice  of  any  equity  as  claimed  in  the 
bill ;  he  denied  his  knowledge  of  the  deed  of  October, 
1830 ;  alleged  that  there  was  no  registry  of  any  such  deed, 
and  though  he  admitted  that  there  was  a  registry  of  the 
deed  of  Jprily  1831,  he  alleged  that,  at  the  time  of  making 
the  purchase,  he  was  altogether  ignorant  of  it ;  and  he  set 
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forth  the  leaaet  and  the  amgni 
the  estate  of  BrookhaU  absolu 
his  own  use,  md  freed  and  dii 
tained  in  the  settlement  in  1 
inrasted  that,  as  Sir  G.  FUasget 
marriage>settlen>ent  of  18S1,  fl 
the  date  of  that  deed ;  and  ai 
of  the  appellant'^  purchase  i 
house  and  lands,  was  in  possf 
owner ;  and  as  the  appellant 
title,  or  interest  in  the  plaintil 
plaintiffs  had  no  title  to  the  r 
also  denied  the  alleged  waste, 
that  he  had  expended  considei 
and  improvemmtB. 

The  cause  was  brought  t 
examined  on  both  sides.  Thi 
manner  in  which  Sir  George  I 
disposing  of  the  property  to  tl 
it  was  also  proved  that  the  d< 
tered.  In  1848,  the  Lord 
Masnere  Brady)  madeadecre 
that  Miil  was  a  trustee  for  tbt 
portions  of  the  bouse  and  dem 
under  Sir  R.  Fergutton  and  ] 
and  respective  txraa  for  whicl 
thereof  respectively,  and  tha 
orif^nal  leases,  bv  which  thi 
Fitzgerald  HiU  and  Sir  G. 
that  MiU  should  assign  the 
and  McCausUmd,  for  the  t 
terms,  and  deliver  up  to  the 
for  leases,  of  the  said  portioi 
bands  from  Sir  G.  Hilt,  and 
{<•)  12  Ir.  E 
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his  own  name  and  for  his  own  use.  And  the  plaintiffs  were 
declared  entitled  to  receive  the  rents  of  the  said  lands  which 
had  accrued  since  the  death  of  Sir  G.  Hill.  And  a  refer- 
ence was  made  to  the  Master  to  ascertain  the  amount  of 
the  rents.  And  the  defendant  was  declared  entitled  to  the 
sum  of  409/*)  being  the  amount  paid  by  him  to  Sir  J?.  Fer- 
guaaon  for  arrears  of  rent  due  for  the  lands  held  under  him 
at  the  date  of  the  renewal  in  January^  184S«  with  interest 
thereon  at  five  per  cent,  from  that  period  until  liquidated 
by  the  rents  and  profits  of  the  aforesaid  portions  of  Brook' 
hall  over  and  above  the  head-rents  and  other  lawful  out- 
goings, &C.  And  the  Master  was  ordered  to  fix  an  occupa- 
tion-rent on  the  said  portions.  And  the  defendant  was 
declared  chargeable  (to  the  extent  of  409/.,  with  interest  as 
aforesaid)  with  such  occupation-rent  from  the  1st  of  Novem- 
ber, 1841,  to  the  16th  of  December^  1845,  the  day  of  the 
death  of  Sir  G.  Hill^  deducting  therefrom  the  head-rents, 
&c.,  according  as  the  same  were  chargeable  up  to  that  period. 
And  the  defendant  was  declared  chargeable  with  an  occu- 
pation-rent, to  be  determined  by  the  Master,  from  the 
death  of  Sir  G.  Hill.  And  the  defendant  was  to  have  credit 
against  this  occupation-rent  for  all  head-rents  and  other 
lawful  outgoings  from  the  same  period,  and  he  was  to  be  en- 
joined from  removing  trees  and  shrubs,  &c.,  or  committing 
other  waste  on  the  portions  of  JBrookhall  held  under  Sir  R. 
Fergusson  and  Mr.  Lecky  as  aforesaid.  And  the  defendant 
was  ordered  to  pay  the  costs  of  the  suit,  except  as  to  that  part 
of  the  bill  which  related  to  the  land  held  under  the  Bishop  of 
Heath  or  Mr.  Alexander^  and  which  was  thereby  dismissed 
with  costs.  The  defendant  now  appealed  against  that  decree. 


1851. 
Mill 

V, 

Hill 
and  others. 


Mr.  J.  Parker  and  Mr.  H.  Terrell^  for  the  appellant : 

This  is  a  bill  against  an  innocent  purchaser  for  valuable 

consideration,  whose  legal  title  is  sought  to  be  impeached 

on  account  of  a  deed,  of  which  he  had  no  notice.     The 
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Mill 

o. 

Hill 

and  others. 


claim  of  the  respondents  is  purely  one  of  an  equitabk 
nature,  and,  prima  faciey  a  legal  title,  such  as  that  of  a 
purchaser  for  a  valuable  consideration,  shall  prevail  against 
an  equitable  claim.  By  the  Irish  Registry  Act,  no  party 
is  bound  to  raster  a  deed,  but  he  may  register  it  if  be 
pleases ;  and  if  he  should,  his  title,  being  good,  shall  prevail 
over  an  equally  good  title  which  has  not  been  registered 
That  is  all  that  the  Registry  Act  does ;  but  the  Court  in 
this  case  has  gone  much  further,  and  acted  on  the  notkn 
that  r^stration  is  necessary  and  conclusive.  That  is  an 
error.  Even  under  the  English  Registry  Acts,  which,  hj 
declaring  deeds  not  registered  void  as  against  subsequait 
bondjide  purchasers,  do  compel  registration,  this  judgment 
could  not  be  sustained.  In  Wrightson  v.  Hudmm  (i), 
decided  by  Sir  J.  Jekylly  and  in  Bedford  v.  Backhouse  (e), 
before  Lord  King,  the  principle  acted  on  was,  that  registra- 
tion gives  no  greater  efficacy  to  deeds  that  are  registered 
than  they  had  before,  although  the  statute  avoids,  in  favour 
of  subsequent  purchasers,  deeds  good  in  themselves  that  have 
not  been  registered.  In  Morecock  v.  Dtckina  (d),  the  latter 
case  was  cited  and  commented  on,  and  there  L«<Hti  Camdm 
held  that  registration,  in  Middlesex,  of  an  equitable  mort- 
gage, is  not  presumptive  notice,  of  itself,  to  a  subsequent 
legal  mortgagee,  so  as  to  take  from  him  his  legal  advan- 
tage. If  so,  still  less  can  it  affect  the  rights  of  a  ban&Jide 
purchaser. 

Registration  is  not  of  itself  notice.  That  has  been  ex- 
pressly decided,  with  respect  to  the  Irish  R^istry  Act,  by 
Lord  Redesdale  in  Buahell  v.  Bushell  (e),  and  LaUmdm 
v.  Lord  Bunsany  (/*)•    The  registration  of  a  deed  had  Iod^ 


(b)  2  £q.  Cas.  Abr.  p.  609, 
pi.  7. 

(c)  Id.  p.  615,  pi.  12. 

(d)  Ambler,  678. 

(e)  1  Sch.  &  Lef.  00. 


(/)  Id.  137,  157.  Sec  this 
case,  nom.  Ckaml^  y.  Ihuua^^ 
in  the  House  of  Lords,  on  appeal, 
2  Sch.  &  Lef.  690. 
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before  been  held  by  the  House  of  Lords,  in  an  Irish  case, 
not  sufficient  to  prevail  against  the  rights  created  under  a 
deed  which  had  not  been  registered,  if  by  doing  so  a  fraud 
would  be  committed,  and  an  innocent  person  injured. 
Forbes  v.  Deniatan  {g).  So  far,  therefore,  the  principles 
of  law  and  the  provisions  of  the  Registry  Acts  are  not  in 
conflict  with  each  other. 

[Lord  Brougham, — But  these  judicial  decisions  do  cer- 
tainly look  like  repealing  the  Registry  Acts.] 

Here  the  Registry  Act  has  not  been  complied  with  by 
the  party  who  seeks  to  take  advantage  of  it.  The  original 
deed  made  by  Sir  G.  Fitzgerald  Hill  was  not  r^stered ; 
the  subsequent  deed,  that  to  which  Sir  G.  Fitzgerald  Hill 
was  not  a  party,  alone  was  registered  ;  but  the  memorial  of 
that  deed  was  incorrect.  No  merely  derivative  title  can  be 
validly  registered,^t  is  like  an  assignment  of  a  lease,  the 
registration  of  which  has  been  decided  in  England  to  be 
of  no  value  if  the  original  lease  is  not  registered.  Honey^ 
comb  d.  Halpen  v.  Waldren  (A).  The  registration  of  the 
settlement  of  18S1  is  nothing,  therefore,  without  the  regis- 
tration of  the  settlement  of  18S0.  For  aught  that  the 
appellant  could  discover  by  the  register,  Sir  George  Hill 
might  have  become  possessed  of  the  property  as  heir-at-law, 
and  might  have  an  absolute  right  to  dispose  of  it.  Besides 
which,  the  appellant  found  Sir  G.  Hill  in  actual  possession. 
The  object  of  the  Registry  Acts  is  to  give  information. 
Here  none  was  given  that  would  put  a  purchaser  on  his 
guard.  The  principal  deed  must  be  registered,  or  the  others 
will  have  no  force.  That  is  the  rule  in  Ireland  as  well  as  in 
this  country.  Thus  in  Jack  y.  Armstrong  (t)  it  was  held  that 
when^.had  conveyed  by  an  unregistered  deed  toZ>.,and  then 
conveyed  by  an  unregistered  deed  to  JB.,  who  afterwards  con- 

(g)  4  Bro.  P.  C.  189.    Fraud         (i )  1  Huds.  &  Bro.  727,  Ap- 
case,  11.  pendix  I.    Cited  inSugd.  Vend. 

{h)  2  Sir.  1064.  &  Porch.  (11  edit)  877. 
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veyed  to  C.,  the  registration  of  theoonveyanoe  fixmi  JS.  i 
was  not  a  r^istration  of  the  conveyance  from  A.  tc 
and  both  were  postponed  to  the  prior  unn^stered 
veyance  from  A.  to  Z>.,  because  A.  havii^  granted  to 
had  nothing  left  in  him  to  be  granted  except  by  a  r^ial 
deed  to  be  executed  by  himself.  The  same  doctrine 
afterwards  adopted  and  applied  in  Fury  v.  Smith 
where  A.^  possessed  of  a  term  for  years,  conveyed  to  £ 
an  unregistered  deed,  JB.  conveyed  to  C  by  a  regisl 
deed,  and  afterwards  the  sheriff,  under  writs  ofJi.Ju.  ag; 
A,  and  JB.,  sold  the  term  to  Z>.,  and  the  assignment  ] 
the  sheriff  to  D.  was  registered.  The  unr^stered  asi 
ment  from  A.  to  B.  was  held  to  prevail  over  the  regisl 
assignment  to  Z>.,  because  JB.  was  in  visible  possession  o 
land.  The  case  of  Warburton  v.  Loveland  (Ap),  thougl 
decision  appears  unfavourable  to  the  appellant,  contaii 
the  reasoning  of  the  Judges  the  strongest  authority  ii 
favour.  It  is  again  and  again  said,  that  the  object  of  tlM 
was  to  protect  a  hon&Jide  pifrchaser;  and  that  object  w 
be  entirely  defeated  could  this  judgment  be  sustained. 

The  registration  of  the  settlement  of  18S1  is  of  no  v 
That  settlement  purports  to  be  a  conveyance  of  part  o 
Brookhall  estate  by  Rea.  Now  Rea  had  no  property : 
and  therefore,  if  the  appellant  had  looked  at  the  rq 
where  the  deed  is  supposed  to  be  copied,  he  would  only 
been  misled.  It  cannot  operate  against  his  interests,  fo 
thing  could  pass  by  such  a  deed.  Haselwoodv.Mansfiei 

The  decree  is,  besides,  erroneous  in  form.  The  d 
directs  Mill  to  stand  possessed  of  these  leases  as  a  tn 
and  then  it  directs  him  to  assign  and  convey  them  ; 
it  does  not  direct  him  to  receive  any  indemnity  ii 
character  of  constructive  trustee  against  the  rents  and 

(j)  1  Huds.  &  Br.  735.  Appen-      Dow.  &  Clark,  480. 
dix  II.  (/)  2  Ventr.  196. 

(i)   1  Huds.  &  Bro.  623 ;  2 
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nants  contained  in  the  leases  of  which  he  is  to  be  treated  as 
the  trustee.  The  indemnity  ought  to  have  been  directed  in 
conformity  with  the  decree  in  Fiixgibban  v.  Scanlan^  which 
was  affirmed  in  this  House  (/).  Again,  there  is  no  direc- 
tion that  the  Master  is  to  inquire  whether  the  alterations 
made  by  Mill  in  the  house  were  not  substantial  improve- 
ments, the  value  of  which  is  to  be  ascertained  and  allowed 
to  him.  And  lastly,  he  contends  that  he  ought  not  to  be 
subjected  to  costs,  but  ought  to  be  relieved  from  them,  he 
being  a  b(m&  fide  purchaser,  without  notice  and  without 
misconduct. 


1851. 
Mill 

V, 

Hill 
and  others* 


Mr.  Napier  and  Mr.  McCaualand^  for  the  re- 
spondents : 

The  cases  cited  on  the  other  side  might  be  relied  on  for 
the  respondents.  The  decisions  in  England,  which  appear 
to  restrict  the  operation  of  the  Registration  Acts,  do  not 
affect  this  question,  for  the  English  and  Irish  Registration 
Acts  are  different  from  each  other.  BueheU  v.  BuahelUm), 
Eyre  v.  Dolphin  (n).  Brown  v.  BUike  (o),  Jones  v.  Kear- 
ney {p),  and  Thompson  V.  Simpson  {q),  comprising  the 
judgments  of  Lord  Redesdaley  Lord  Manners j  Sir  J.  Hart, 
and  Sir  E.  Sugden,  are  the  best  expositions  of  the  Irish 
Registration  Act,  and  they  show  that,  admitting  without 
question  the  English  decisions,  the  Irish  Act  gives  a 
priority,  an  authenticity,  and  a  force  to  a  registered  deed, 
which  under  no  circumstances  can  belong  to  one  that  is 
not  registered. 

It  is  said  that  the  title  of  Sir  George  Hill  was  a  deriva- 
tive, and  not  an  original  title,  and  therefore  that  the  regis- 
tration of  Sir  George  HilTs  deed  was  of  no  value,  but  that 

(I)  1  Dow.  261.  (p)  1  Dm.  &  War.  134 ;  4  Jr. 

(m)  1  Sch.  &  Lef.  90.  Ex.  Rep.  74. 
(ft)  2  Ball  &  Beatty,  290.  (q)  1  Dm.  &  War.  459,  485. 

(o)  1  Moll.  368. 
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that  of  Sir  G.  Fitzgerald  Hill  ought  to  have  been  registem 
and)  not  being  registered,  could  not  affect  the  pa 
chaser,  who  might  have  purchased  from  Sir  George  Hiil  i 
heir-at-law  of  his  predecessor.  This  argument  has  bee 
raised  by  the  counsel  for  the  appellant  on  coming  to 
knowledge  of  the  facts  of  the  case.  The  appellant  himfle 
did  not  raise  it  in  his  answer,  for  he  there  swore  that  I 
did  not  know  that  the  indenture  of  October  18S0  had  ert 
been  made,  nor  how  or  in  what  manner  the  demesne  lane 
of  Brookhall  were  held  by  Sir  George  Hiil.  The  appdlai 
cannot  pretend  that  he  believed  Sir  George  Hill  to  hat 
been  the  heir-at-law,  for  he  purchased  of  Sir  George  Hi 
a  chattel  interest ;  and  he  could  not  have  purchased  sw 
an  interest  from  one  who  was  merely  heir-at-law,  for 
chattel  would  go  to  the  executor,  and  not  to  the  heir.  Tl 
appellant  had,  therefore,  no  excuse  for  not  looking  into  tl 
title  of  the  person  from  whom  he  purchased. 

The  manner  in  which  Sir  George  Hill  got  this  proper 
is  not  material.  The  registry  of  the  deed  of  1 880  was  tbei 
fore  needless.  He  was  bound  by  the  deed  of  18S1,  whi 
vested  the  leases  in  certain  persons  on  trusts  therein  state 
That  deed  was  registered,  and  the  title  under  it,  of  whi 
notice  was  thereby  given  to  all  who  used  due  diligence  m 
searched,  takes  priority  from  the  date  of  re^stratioo.  T 
purchaser  was  bound  to  search  the  registry ;  and  the  fact  tb 
he  was  a  purchaser  for  a  valuable  consideration  does  not  relie 
him  from  the  necessity  of  searching  to  see  what  is  the  state 
the  title  which  he  purchases.  Had  the  appellant  made  the  pi 
per  searches,  he  could  easily  have  discovered  the  deed,  for  the 
are  two  lists  kept  under  this  Act— one,  of  the  names  of  t 
parties ;  and  the  other,  of  the  names  of  the  lands.  If  the  n 
morial  was  registered  according  to  the  Act,  that  is  suffida 
The  appellant  was  rightly  ordered  to  stand  as  a  trustee  f 
the  respondents.    Stuart  v.  Ferguson  (q).     Eyre  v.  A 

(q)  Hayes'  Jr.  Exc.  Cas.  462. 
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phin  (r)  ;  Dunbar  v.  Tredennick  («).     The  first  of  these        1861. 
cases  is  precisely  in  point  with  the  present.  ^Aall 

The  property  here  did  pass  under  the  settlement  of  v, 

1831 ;  for  though  there  was  a  mistake  in  the  forms  of  ex-  ^^^  others. 
pression  in  that  settlement,  the  Court  will  look  at  the  whole 
of  the  deed,  and  finding  from  the  general  context  what  was 
the  intent  of  the  parties  who  executed  it,  will  give  eiFect  to 
that  intent.  Lord  Saye  and  Sele*s  case  (^),  and  Trethewy 
V.  EUesdon  {u).  Haselwood  v.  Mansfield  (u),  which  was 
the  case  of  a  charter-party,  does  not  apply  to  the  present. 

The  lease,  which  was  renewed  in  favour  of  Sir  George 
HiUf  and  by  him  assigned  to  the  appellant,  must  be  taken 
to  have  been  renewed  for  the  purposes  of  the  trusts  of  the 
will.  It  is  only  a  continuation  of  Sir  George  HilTs  former 
interest,— a  mere  graft  on  the  previous  lease, — Randall  v. 
Russell  {w) ;  and  is  therefore  part  of  the  subject  of  the 
settlement, — Rowe  v.  Chichester  (<r),  where  the  principle  of 
this  doctrine  is  explained.  That  principle  is  ably  com- 
mented on  in  a  note  by  Mr.  Butler,  who  gives  a  suggestion 
as  to  the  cause  of  its  original  application  (y).  Upon  this 
principle  it  was  held,  in  Winslow  v.  Tighe  {x),  that  where 
an  annuity  was  charged  by  will  upon  a  renewable  leasehold 
interest,  ^Muring  the  term  of  the  lease,^  and  the  lease 
was  renewed,  the  annuity  was  a  charge  upon  the  renewal 
obtained  by  the  devisee. 

The  form  of  the  decree  is  right,  and  the  appellant  has  no 
title  to  ask  for  an  indemnity  against  acts  of  his  own,  or  for 
what  he  calls  improvements,  but  which  the  persons  entitled 
under  the  settlement  charge  to  be  waste. 

(r)  2  Ball  &  Beatty,  290.  {w)  3  Mer.  190. 

(s)  Id.  304.  (x)  Ambl.  715. 

(0  10  Mod.  40.  (y)  1  Co.  Litt.  290  b.  xi. 

(«)  2  Ventr.  141.  (z)  2  Ball  &  B.  195. 

(v)  Id.  196. 
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1851.  Mr.  Parker  replied : 

^^^  The  opinion  of  the  profession  in  Irelafulj  as  to  the 

9,  of  the  Registry  Act  in  Ireland^  is  stated  in  '*  Molest 

and  others.  ^^  ^^^  Registry  Act,*"  where  it  is  said  (a),  that  **  an  i 
gistered  conveyance  is  only  postponed  to  a  r^isterei 
is  valid  against  the  grantor,  and  all  deriving  under 
by  conveyance,  marriage,  &c.  ;^  which  is  exactly  wha 
appellant  here  contends.  Again,  it  is  said  (&) :  **  I 
operate  as  to  acts  of  the  granting  parties ;  so  that, 
person  executes  a  deed  as  a  consenting  party„  and  c 
wards  another  deed  inconsistent  with  it  as  a  granting  p 
which  last  is  first  registered,  the  first  will  not  be  postp 
merely  because  it  is  executed  by  the  same  party  aa 
second.^ 

As  to  the  form  of  the  decree,  it  ought  to  be  such  as 
adopted  by  this  House  in  Fitxffibban  v.  Scanlan  (c),  w 
the  Court  below,  on  appeal,  having  introduced  a  dau 
indemnity,  this  House  expressly  affirmed  it. 

1852.  Lord  TrurOy  having  stated  the  bill  and  answer,  and 
decree,  said, — ^Against  this  decree  there  is  an  appeal,  an 
the  argument  at  your  Lordships^  bar,  several  points ' 
made.  First  of  all,  it  was  insisted  that,  from  the  tern 
the  settlement  in  1831,  under  which  the  present  appel 
claims,  nothing  in  truth  passed  to  the  trustees  under 
settlement,  with  respect  to  BrookhaU.  That  objec 
arose  under  these  circumstances.  The  settlement  be 
by  a  recital  of  the  intended  marriage,  and  that  it  was  ag 
that  the  property  should  be  setded  to  the  use  of  that  i 
riage,  as  well  by  Mr.  Rea^  the  lady^s  father,  as  by 
George  Hill ;  and  then  it  proceeds  to  recite  a  great  nun 
of  grants  and  instruments  under  which  Mr.  Aea,  the  la 
father,  held  certain  property.     Then  it  recites  the  se 

(a)  P.  36.  (b)  P.  6(5.  (c)  1  Dow.  261, 
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ment  of  1830.  It  then  proceeds  to  state  that  the  said  John 
Rea  and  the  said  George  HUlj  according  to  their  respective 
rights,  ^titles,  and  interests  in  the  property  therein  men- 
tioned, have  granted,  and  by  these  presents,— the  expression 
is,  **doth  gran t,^«  certain  lands.  In  the  first  witnessing 
part  of  the  deed  are  included  all  lands  as  to  which  there 
were  previous  recitals  of  their  belonging  to  Mr.  Rea.  Then 
there  is  introduced  a  second  witnessing  part :  ^^  And  this 
indenture  further  witnesseth,  that  for  the  considerations 
aforesaid,  Ihe  said  John  Rea  doth  grant  ^ — and  then  he 
grants  Brookhall.  And  that  is  followed  by  a  covenant  on 
the  part  of  Sir  George  Hill  to  settle  future  estates,  and  give 
further  assurance,  and  some  other  matters  which  are  not 
now  material  to  be  considered. 

It  is  obvious  upon  the  face  of  the  deed,  that  the  property 
of  Brookhall  had  belonged  to  Sir  George  Hill^  and  not  to 
Mr.  Rea,  and  if  the  intention  of  the  parties  to  convey  the 
lands  which  are  the  subject  of  the  settlement,  according  to 
their  several  interests,  had  been  properly  followed  out,  of 
course  Sir  George  Hill  would  have  conveyed  Brookhall; 
but  instead  of  that,  by  a  mistake,  Mr.  Rea  is  made  to  con- 
vey that  estate.  It  is  therefore  insisted  that  the  deed,  so 
far  as  concerned  Brookhall,  was  inoperative,  and  that  in 
truth  nothing  passed.  That  is  the  first  objection  made  with 
regard  to  the  interest  claimed  by  the  plaintiff  below  under 
the  deed. 

It  is,  however,  said  by  the  respondents,  that  supposing 
it  should  be  held,  that  although  the  legal  estate  and  in- 
terest in  Brookhall  did  not  pass  under  that  deed,  by  reason 
that  the  person  named  as  grantor  had  no  interest  in  the 
property,  and  that  there  was  no  grant  by  Sir  George  Hill, 
who  had  an  interest  in  the  property,  still  it  is  contended 
that  an  e<|uity  passed.  But  then  the  appellant  replies,  I 
deny  that  that  equity  ought  to  operate  against  me,  con- 

3  L  2 
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18fi2.        ffldering  that  I  stand  in  the  sit) 

jj^        chaser  for  a  valuable  considerati 

«.  it  is  answered  on  the  part  of  thi 

and  Ithvn.    *°  ^  conffldered  as  settled  law, 

equitable  interest  under  the  Irisl 

c.  S,  constitutes  a  good  and  avi 

to  priority  against  all  subseque 

the  same  property. 

It  is  contended  by  the  appeli 
the  case  with  regard  to  the  gene 
of  equity,  the  law,  as  it  prevai 
dependently  of  the  statute,  nam 
acquired  an  equit^Ie  interest, 
is  sought  (o  be  defeated  by  aom 
grantee  under  that  subsequent 
without  notice  of  the  previous  j 
estate,  the  equities  between  the 
l^;al  estate  must  prevail,  and 
equity  must  therefore  fail  in  < 
grant.  That  is  the  first  objecti 
Court  below. 

As  regards  the  second  objec 
here,  I  do  not  perceive  whethe 
below,  ur  not ;  I  con  only  infc 
report  of  this  case  in  the  court  I 
cuunsel  are  set  out  so  shortly,  tl 
what  arguments  were  employed 
the  Lord  Chancellor  in  his  jui 
this  point  at  all,  and  therefore 
made  below.  But  it  is  said  her 
raster  of  the  deed  of  1831  wi 
to  be  deemed  a  register  of  that 
■rises  out  of  this  state  of  circun 
1831  witnessed  in  the  6r8t  part 
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ties,  Mr.  Rea  and  Sir  George  Hillj  conveyed,  granted,  and 
assigned  various  properties,  and  then  it  appears  that,  under 
the  second  witnessing  part  of  tlie  deed,  Mr.  Rea  conveys 
Brookhall.  The  memorial  of  the  deed  states  that  it  is  a 
memorial  of  an  indenture  by  which  Mr.  Rea  and  Sir  George 
Hill  granted  all  the  property  mentioned  in  that  deed, 
making,  therefore,  no  distinction,  such  as  exists  in  the  deed 
itself,  as  to  Brookhall^  which  was  there  granted  erroneously 
by  Mr.  Rea  ;  but  it  treats  Sir  George  Hill  as  having  been 
the  party  granting  in  terms  Brookhall^  or  at  least  as  grant- 
ing it  jointly  with  Mr.  Rea,  It  is  said  that  that  is  such  a 
misdescription  of  the  deed  as  ought  to  affect  it. 

It  is  further  insisted  on  the  part  of  the  appellant,  that  the 
plaintiff  below  is  not  entitled  to  the  benefit  of  the  protection 
given  by  the  4th  section  of  the  Irish  Registration  Act,  by 
reason  of  the  omission  to  register  the  settlement  of  1830, 
that  is,  the  settlement  by  Sir  G.  Fitxgerald  Hill  upon  Sir 
George  Hill;  it  is  said  that  that  is  the  root  of  the  title,  and 
that  the  registration  of  the  derivative  conveyance  is  no  re- 
gistration of  the  original  conveyance,  and  therefore,  under 
the  authority  of  certain  cases  which  were  mentioned,  to 
which  I  shall  presently  advert,  it  is  contended  that  for  want 
of  that  settlement  of  1830  being  registered,  the  registration 
of  that  of  1831  is  unavailable. 

Then,  my  Lords,  there  are  certain  objections  to  the 
details  of  the  decree.  First  of  all,  that  it  does  not  direct 
an  indemnity  to  be  given  to  Mr.  James  Millj  in  his  charac- 
ter of  constructive  trustee,  against  the  rents  and  covenants 
which  are  reserved  and  contained  in  these  instruments,  of 
which  he  is  so  declared  to  be  a  trustee,  and  which  he  is 
directed  to  assign.  He  insists  that,  under  such  circum- 
stances, he  is  entitled  to  an  indemnity,  which  the  decree  does 
not  give  him ;  he  further  insists  that  there  ought  to  have 
been  also  a  reference  to  ascertain  whether  or  not  those  mat- 
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ters  which  he  had  performed  with  regard  to  the  estate 
substantial  improvements,  the  expense  of  which  be  oug 
be  allowed.  The  decree  is  silent  upon  that  subject,  ai 
insists  that  it  is  erroneous  in  respect  of  that  omissioiu 
further  insists  that  the  decree  subjects  him  to  costs,  wfa 
this  is  not  a  case  in  which  he  ought  to  be  charged  witi 
costs,  for  that,  being  a  bond^fide  purchaser  without  n 
and  not  having  misconducted  himself  in  the  least,  butl 
brought  into  this  situation  by  the  sQppression,  on  the 
of  Sir  George  HiU^  of  the  settlement  which  he  had  i 
he  has  done  nothing  which  should  render  him  liab 
costs.  He  has  paid  his  money  as  a  band  fide  purdi 
he  has  dealt  with  the  property  as  his  own,  and  has 
stantially  increased  its  value  by  what  he  has  done ;  ai 
says  that,  if  it  is  now  taken  away  from  him  under  the 
trine  that  he  is  a  constructive  trustee,  he  ought  to  ha 
allowance  for  so  much  of  his  expenditure  upon  the  pro 
as  shall  be  found  to  have  increased  its  permanent  \ 
Such  are  the  points  which  have  been  made. 

First,  with  respect  to  the  deed  of  settlement  of  181 
was  said  by  the  Lord  Chancellor  of  Ireland^  in  givin 
judgment  in  the  court  below,  that  considerable  doubts  i 
be  entertained  whether  the  error  which  occurred  in  the 
of  making  Mr.  Rea  the  grantor  instead  of  making  Sir  G 
Hill  the  grantor,  had  the  effect  of  preventing  the  < 
from  passing.  The  Lord  Chancellor  thought  that,  a 
apparent  upon  the  face  of  the  deed  that  it  was  the  intc 
of  all  parties  to  that  instrument  that  Sir  George  JliU  si 
be  the  grantor,  the  existence  of  such  an  intention  i 
enable  even  a  court  of  law  to  construe  the  deed  i 
according  to  the  apparent  intention  than  according 
literal  terms.  But,  at  all  events,  be  expresses  himaeli 
fident  that  such  intention  had  the  effect  of  subjectin 
estate  to  a  charge  in  equity,  which  might  be  enforce 
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oompelliDg  a  conveyance  upon  the  trusts  of  that  settlement        1852. 
in  which  it  was  intended  to  have  been  conveyed  in  point  of       |^]^ 

law.  V. 

Hill 
Now  I  doubt  if  it  will  be  necessary  to  express  any  opinion    ^^^d  others. 

at  all  on  the  part  of  your  Lordships  with  regard  to  whether 
BrookhaU  did  or  did  not  pass  at  law.  Certain  authorities 
are  cited,  as  tending  to  support  the  doctrine  that  it  did  not 
pass  at  law.  '  I  have  examined  those  cases,  but  it  does  not 
appear  to  me  that  any  one  of  them  warrants  that  suppo- 
sition. The  genera]  rule  of  construction  is,  that  the  Courts, 
in  construing  the  deeds  of  parties,  look  much  more  to  the 
intent  to  be  collected  from  the  whole  deed,  than  from  the 
language  of  any  particular  portion  of  it.  The  intent  must 
be  collected  from  the  deed  itself,  and  not  from  evidence 
aliunde ;  and  the  Courts  consider  themselves  authorized  and 
bound,  where  they  can  collect  the  intent  from  the  language 
of  the  deed,  if  all  the  parts  of  the  deed  will  admit  of  it,  to 
construe  that  deed  rather  according  to  the  general  intent 
than  according  to  any  particular  phraseology  contained 
in  it 

The  first  case  that  is  mentioned  is  the  case  of  Lord  Saye 
and  Sele  (d).  It  appears  upon  the  face  of  the  deed,  that 
Lord  Saye  and  Sele  was  intended  to  be  the  grantor,  but  in 
the  granting  part  of  the  deed  there  are  the  words  *^  hath 
granted,^  and  so  on,  using  the  usual  words  of  a  grant ;  but 
it  does  not  say  who  "  hath  granted."  The  Court,  however, 
upon  looking  at  the  whole  deed,  said  that  it  appeared  to  be 
executed  by  Lord  Saye  and  Sele^  and  that  it  was  perfectly 
obvious  that  he  intended  to  grant,  and  therefore,  though  his 
name  was  not  mentioned  in  the  granting  part,  yet  having 
executed  it,  and  the  whole  contents  of  the  deed  manifesting 
that  he  was  the  intended  grantor,  there  was  enough  evidence 
to  say  that  the  words  "  hath  granted  "  applied  to  him. 

(d)  10  Mod.  p.  40. 
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'  There  is,  however,  a  diBttncti 
the  presenL  This  is  not  a  case 
of  the  name  of  the  grantor,  nor 
uncertain  or  ambiguous ;  it  is  tfc 
by  one  person  in  terms  which  t 
stnie  as  amounting  to  a  grant  bj 
fore,  the  precise  and  distinct  tei 
the  deed — to  take  out  one  nan 
ether,  according  to  the  supposed 
Sm/e  and  Sei«  does  not  go  to  f 
appears  to  me,  very  far  short  of 
held,  that  where,  upon  the  face  c 
an  individual  who  had  executi 
grant,  and  the  deed  stated  that  so 
though  there  was  an  absence  of  t 
who  made  that  grant,  still  it  mi 
grant  of  the  person  who  upon  t 
tended  to  grant,  and  who  had  e 
is  the  effect  of  the  first  case  that 
The  next  case  which  was  cited 
V.  EUeadon  (c).  Now  there,  the  i 
Costen  had  surrendered  the  gran 
Coaaen.  The  parties  to  that  c 
of  the  one  part,  and  Etixabeth  Ci 
the  younger,  son  of  the  said  £J 
After  having  cited  the  surrend 
Coaaen  the  elder,  it  then  goes  o 
a  certain  annuity  to  Eliasaheth  C 
name  of  the  grantor.  And  then  i 
acertain  rent-charge  or  an  annuit) 
&i:.  Then  comes  the  hahenduri 
Coaaen  and  Nicholaa  Coaaen  the 
can  be  more  distinct  than  the 
(«)  2  Ventr. 
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deed.  The  first  recital  is  the  surrender  of  the  first  grantto 
Nicholas  Cassen  the  elder.  Then  it  says,  that  this  surrender 
having  been  made,  ^^  hath  granted  this  annuity  issuing  from 
his  barton  ;^^  and  then  the  habendum  shows  that  the  per- 
sons who  are  intended  beneficially  to  take  under  that  grant 
of  the  annuity  are  Elizabeth  and  Nicholas  Coasen  the 
younger.  It  was  quite  impossible  to  doubt  the  intention 
there ;  and  the  decision  follows  the  case  of  Lord  Saye  and 
Sele^  by  not  requiring  that  the  name  of  the  grantor  should 
immediately  precede  the  grant,  no  other  name  as  grantor 
being  introduced,  and  it  being  followed  by  the  habendum 
to  the  other  parties  to  the  deed.  It  was,  in  fact,  perfectly 
obvious  what  the  intent  was,  and  the  Court  in  that  case  did 
that  which  had  been  done  in  the  previous  case,  and  no 
more. 

The  next  case  is  to  be  found  in  the  same  book.  Hasel" 
wood  v.  Mansfield  (  /*)•  It  was  an  action  upon  a  charter- 
party,  and  in  a  certain  part  of  it  there  was  an  obligation  to 
pay  a  penalty  on  a  given  event,  it  distinctly  appearing  who 
was  the  party  to  pay  that  penalty ;  but  when  it  came  to  the 
obligatory  part,  it  omitted  to  say  that  he  bound  himself; 
the  word  **  ipse^  the  deed  being  in  Latin,  was  omitted. 
Three  of  the  learned  Judges,  Chief  Justice  Pollexfen  and 
two  others,  held, — upon  special  demurrer,  be  it  observed,— 
that  the  allegation  was  imperfect  in  not  stating  that  the 
defendant  had  bound  himself.  Ventris  difiPered,  and,  with 
great  respect  to  the  others,  I  think  he  difiered  properly. 
Considering,  however,  that  case  to  have  been  upon  special 
demurrer,  and  considering  also  the  nature  of  the  obligation, 
it  does  not  appear  to  me  to  go  very  far  either  way  with 
respect  to  the  general  doctrine. 

I  have  thus  stated  what. the  cases  were,  and  have  called 
your  Lordships^  attention  to  the  circumstance,  that  in  con- 

(/)  2  Ventr.  196. 


1852. 
Mill 

V, 

Hill 
and  others. 
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1862. 

Mill 

o. 

Hill 

and  others. 


Btruing  a  grant,  od  the  fiioe  of  which  the  iDtentioD  of 
parties  is  clearly  shown,  namely,  that  a  particular  in 
dual  should  grant ;  and  where  the  tenor  of  the  grant  i 
assists  in  showing  that  intention,  but  where  the  nan 
the  grantor  is  not  repeated,  the  Court  will  supfdy 
name  from  the  other  parts  of  the  deed.  I  have  also  c 
your  Lordships^  attention  to  the  fact  whic^  distingui 
those  cases  from  the  present,  namely,  that  here  we 
two  real  grantors,  and  that  the  name  of  ooe  of  them  i 
properly  prefixed  to  a.grant  of  one  particular  portion  o 
property  which  did  not  belong  to  him. 

The  general  principle — that  of  construing  a  deed  ao 
ing  to  the  intention,  where  by  any  possibility  you  ca 
^p— is  clear  enough.  The  only  authority  bearing  distij 
upon  the  application  of  that  principle  is  a  case  of 
BUhap  of  Glouceiter  v.  Woad(g).  In  that  case. 
Bishop  of  Gloucester  was  seised  of  a  manor,  and  h 
mised  twenty  acres  of  that  manor  for  lives,  subject 
certain  rent,  and  to  the  rendering  a  heriot  upon  the  c 
of  each  of  the  lives  during  which  the  grant  was  to  « 
He  afterwards  demised  the  manor.  One  of  the  lives 
tioned  in  the  lease  of  twenty  acres  dropped,  whereupoi 
lessee  of  the  manor  seized  the  heriot.  The  bishop 
*^  That  heriot  is  mine,  and  not  yours.  It  is  true,  I 
demised  the  manor  to  you,  but  that  meant  so  much  o 
manor  as  I  was  in  possession  of;  but  I  had  previ< 
severed  twenty  acres  by  a  lease  to  somebody  else, 
therefore  the  Court  will  construe  that  grant  accordi 
the  intention  of  the  grantor,  will  hold  that  you 
only  so  much  of  the  manor  as  was  in  my  possession  wi 
made  the  grant  to  you,  and  that,  as  I  had  previ 
severed  twenty  acres  from  the  manor,  they  did  not  pii 
the  grant,^ — and  accordingly  the  bishop  brought  tiov 

(^)  Winch,  46. 
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tlie  heriot.  It  was  then  said  by  the  counsel  in  the  argu-  1852. 
ment,  and  adopted  by  the  Court,  that  although  the  Court  j|^^ 
will  construe  a  deed  according  to  the  general  intention,  v. 

scope,  and  meaning  which  may  be  found  on  considering  the  ^^^  others, 
whole  of  it,  yet  that  the  Court  will  never  construe  a  grant 
directly  contrary  to  its  terms,  and  make  it  a  grant  of  a 
part  only,  when  in  terms  it  was  a  grant  of  the  whole.  That 
argument  appears  to  have  been  adopted  by  the  Court  (A), 
the  statement  of  the  case  in  Viner  being,  <*  that  no  con- 
struction shall  be  made  contrary  to  the  express  words  of  the 
grant"^  (i).  There  was  a  similar  case  of  Lord  Lisle^  which 
I  will  mention  in  a  moment,  in  which  the  same  question' 
seems  to  have  occurred.  But  I  do  not  think  it  is  necessary 
to  trouble  your  Lordships  with  any  lengthened  observa- 
tions with  respect  to  the  application  of  the  general  rule  to 
the  present  case ;  for  this  reason — ^if  it  is  clear,  upon  the 
face  of  that  deed,  that   the  property  became  subject  in 

(A)  Winch,  57,  where  the  judgment  is  thus  stated  :  **  The  Bishop 
qf  Gloucester  v.  Wood  hefore  [reported,  p.  46].  Now  the  case  of  the 
Bishop  of  Gloucester  Y,  Woodw&8  adjudged,  ^o^or^  and  Winehheiag 
only  present :  and  first  it  was  resolved  by  them,  that  when  the 
Bishop  let  parcel,  as  twenty  acres  for  life,  and  after  he  lets  the 
manor  itself  to  another  rendering  rent,  in  this  case  the  rent  issues 
out  of  the  entire  manor,  for  if  in  debt  for  the  rent,  the  lessor  do 
declare  upon  a  demise  of  the  manor  omitting  the  reversion  of  this 
parcel,  the  declaration  is  evil ;  and  upon  non  demisit  pleaded,  it 
shall  be  found  against  him.  Secondly,  this  they  held,  that  the 
heriot  reserved  shall  go  with  the  reversion  ;  and  if  this  do  not  go 
with  the  reversion  to  the  lessee  of  the  manor,  yet  the  plaintiff  shall 
not  have  the  heriot ;  and  then,  though  the  defendant  had  not  good 
title  to  the  heriot,  yet  if  the  property  of  the  heriot  do  not  appertain 
to  the  plaintiff,  he  shall  not  have  a  trover  and  conversion,  for  the 
defendant  had  the  first  possession :  and  judgment  was  commanded 
to  be  entered  for  the  defendant,  if  no  other  cause  was  showed  before 
next  Thiu^ay."    [It  is  not  afterwards  mentioned.] 

(»)  14  Vin.  Grants  (H.  13),  3. 
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1852.         equity  to  the  trusts,  in  that  case  the  effect,  as  is  agrad 
^^jp^         upon  the  present  occasion,  would  be  precisely  the  same,  0 
V.  far  as  entitling  the  cestui  que  trust  under  the  deed  of  9^ 

and  oUiers.    dement  to  the  benefit  of  the  property  is  concerned,  as  if  die    j 
legal  estate  had  itself  passed. 

I  must  confess  that  I  do  not  think  any  arguments  at  die 
bar  were  urged  tending  to  create  a  doubt,  but  that  a  Comt 
of  Equity  would  have  enforced,  if  necsessary,  the  ooonr* 
ance  of  this  property  by  Sir  George  Hilly  because  it  woaU 
be  here  perfectly  absurd  to  argue  that,  upon  the  face  of 
the  deed,  any  doubt  can  be  entertained  that  Sir  George MiU 
was  the  person  intended  to  convey.     There  is  the  prenous 
recital  of  the  interest  of  the  different  convejdng  paitiei, 
and  a  recital  of  the  conveyance  by  Sir  G.  Fitzgerald  Hit 
to  the  use  of  Sir  George  Hill.    There  is  no  recital  what- 
ever of  any  grant  to,  or  any  interest  in  Mr.  Xea.    There  can, 
therefore,  be  no  doubt,  if  it  should  be  found  that  the  effisct 
of  the  Irish  Registration  Act  is  to  take  this  case  out  (^the 
ordinary  rule,  under  which,  if  equity  is  equal  to  equity, 
the  legal  title  must  prevail,  it  must  subject  Mr.  itfttf,the 
plaintiff,  to  the  trusts  of  the  deed ;  and  it  becomes  perfecdj 
immaterial  whether  the  property  passed   at   law,  or  not 
And  therefore,  perhaps  your  Lordships  would  think  it  un- 
necessary to  indicate  any  opinion  upon  that  point    No 
doubt  can  be  entertained  that  the  Lord  Chancellor  wai 
correct  in  holding  that,  in  point  of  equity.  Sir  George  Hill 
made  a  settlement  of  this  property,  the  property  of  his  uncle; 
that  he  was  the  grantor,  and  was  bound  by  the  settlement 

It  therefore  appears  that  here  is  an  equitable  settlenieiit 
of  that  property.  Subsequently  to  the  equitable  settle^ 
ment,  here  is  what  may  be  called  an  equitable  lease  of  the 
property.  If  all  those  renewed  leases  were  grafts  upon  the 
old  leases,  of  which,  I  take  it,  since  the  cases  in  Ambler  {j)j 

(j)  Marecock  v.  Diciins, AmhL  678  ;  Rowe  v.  CkidkeHer  id.  715. 
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and  probably  before,  not  the  slightest  doubt  can  arise,  it  1852. 

will  not  be  necessary  to  distinguish  between  the  new  leases        Mill 
and  the  old ;  but  you  will  be  inclined  to  hold  that  both  v. 

were  subject  to  the  same  equities.  It  would  be  attended  ^^^  others, 
with  great  evil  and  mischief  if  individuals  who  take  a 
limited  interest  in  property,  subject  to  certain  trusts,  could 
change  the  nature  of  that  property  by  any  contrivance,  or 
by  any  arrangement,  and  then  take  the  new  property  for 
their  own  benefit,  discharged  from  the  trusts  which  attached 
to  the  old.  The  same  rules  must  in  such  cases  be  appli- 
cable to  both. 

Now,  my  Lords,  there  being  an  equitable  settlement  of 
this  property,  but  a  subsequent  grant  inconsistent  with 
that  equitable  settlement,  the  question  arises, — is  that  legal 
conveyance,  subsequently  made,  bound  by  the  equitable 
settlement,  or  not  ?  That  depends  entirely  upon  the  Irish 
Registration  Act,  which,  as  you  are  aware,  differs  in  some 
respects  from  the  English  Registration  Act.  The  Irish 
Registration  Act,  in  the  first  two  or  three  sections,  pro- 
vides generally  that  deeds  may  be  registered,  not  rendering 
it  compulsory  in  any  other  sense  than  this— ^that  it  leaves 
parties,  who  have  not  registered,  exposed  to  the  great  peril 
of  having  their  grants  disappointed  and  defeated  by  subse* 
quent  grants,  though  those  claiming  under  subsequent  grants 
have  taken  in  contravention  or  fraud,  provided  they  have 
registered  those  grants.  Then  the  4th  section  provides — 
(his  Lordship  read  it,  see  antCy  p.  831,  n.). 

My  Lords,  up  to  the  time  of  Lord  Redeadale  it  does 
not  appear  that  there  was  any  judicial  construction  of  that 
clause  which  was  considered  as  determining  the  question. 
But,  in  BusheU  v.  Bushell  (ft),  Lord  Redesdale  took  time 
to  consider  the  question,  and  delivered  an  elaborate  judg- 
ment upon  the  subject,  marked  by  all  the  intelligence  and 

(k)  1  Scho.  &  Lofr.  90. 
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soundoeBS  of  law  for  which  thi 
cuous,  and  he  came  to  the  coi 
construction  of  this  section,  di 
^Mmk.  ^^  section  in  the  English  Ai 
which  was  registered  would  pre 
subsequent  grant,  by  the  same 

My  Lords,  notwithstanding 
and  most  distinct  judgment, 
been  entertained,  until  at  last 
present  Lord  Chancellor  of  £i 
Chaocellor  of  Ireland,  in  the 
bury  {I).  There  the  question . 
celtor  appeared  to  entertain  i 
and  theief<N¥  had  the  case  arg 
his  assiataoce  the  Chief  Justic 
Mr.  Baron  Penne/ather.  I 
argued,  and  the  two  learned  ■ 
and  learned  opinion,  confinnin 
dale,  and  the  Lord  Chancelloi 
opinion. 

It  is  now  6fty  years  since  L 
decision,  and  between  six  and 
Lord  Chancdlor,  then  holdin 
firmed  and  adopted  it.  If  tbi 
the  settlement  of  property^ 
decided  and  acted  upon  dur 
which  have  governed  profesnc 
advising  and  in  arranging  thei 
of  property,  are  to  be  called  i 
of  that  time  that  which  might 
ful,  but  has  long  aace  been  se 
reconsidered,  and  an  alteratit 
appears  to  me  that  the  Courts 
(0  »  Ir-  Eq.  Rep 
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than  a  protection.  The  opinion  of  Lord  Redesdak  was  1852. 
in  itself  entitled  to  great  weight  as  an  authority,  and  it  is  ^^^ 
entitled  to  still  greater  weight  when  the  length  of  time  is  o. 

considered  during  which  I  must  suppose  it  to  have  been  ^^^  others. 
acquiesced  in,  and  to  have  been  acted  upon  in  regulating 
the  disposition  of  property;  and  I  think  your  Lordships 
would  be  very  slow  indeed  to  do  anything  which  would 
bring  that  judgment  into  doubt,  more  particularly  when 
you  consider  that  it  has  come  under  the  solemn  revision  of 
the  present  Lord  Chancellor,  assisted  by  the  two  learned 
Judges  I  have  mentioned,  and  has  been  deliberately  con- 
firmed. I  should  therefore  submit  to  your  Lordships,  that 
that  should  be  taken  as  settled  law,  not  subject  to  any 
doubt  or  question,  and  not  now  again  open  to  argument ; 
and  that  under  that  Act  it  should  be  deemed  that,  accord- 
ing to  the  true  construction,  an  equity  which  is  duly  regis- 
tered is  entitled  to  bind  property  which  may  be  the  subject 
of  grants  made  at  a  time  subsequent  to  such  registration. 
My  Lords,  entertaining  that  opinion,  I  should  most  re- 
spectfully recommend  your  Lordships  to  acquiesce  in,  and 
to  confirm  the  ruling  which  I  have  before  stated. 

The  next  point  is  with  regard  to  the  memorial.  Now 
the  memorial,  I  have  stated  to  your  Lordships,  in  referring 
to  the  deed,  states  it  to  be  a  deed  by  which  Mr.  Rea  and 
Sir  George  Hill  both  granted,  whereas,  according  to  the 
letter  of  the  deed,  Mr.  Rea  granted,  and  not  Sir  George 
Hilly  either  jointly  or  severally. 

In  order  to  consider  the  eficct  of  an  error  of  that  sort,  it 
is  necessary  to  refer  to  the  Registration  Act  to  see  what  it 
requires  the  memorial  to  contain :  that  will  be  found  in  the 
7th  section.  The  memorial  is  required  to  contain  the  dates, 
the  names  of  the  parties  and  the  parcels,  in  other  words, 
the  description  of  the  lands  which  are  the  subject  of  the 
deed,  according  to  the   terms  in  which  those  lands  are 
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1862. 
Mill 

V. 

Hill 
and  others. 


deflcribed  in  the  deed  profesaed  to  be  rey;;i8lered.  In  th 
case  the  parties  have  added  something  money  and  it  is  d 
that  in  that  something  they  have  erred  and  misstated.  Wd 
but  if  they  have  stated  all  that  the  statute  requires^  ni 
posing  they  have  stated  something  more,  if  that  wlnditk 
have  added  unnecessarily,  that  surplusage,  had  no  tendcK 
to  mislead  or  to  obscure,  nay,  rather  tended  to  induce  add 
tional  caution,  it  certainly  would  be  a  very  strong  thing  1 
hold  that,  by  the  additional  matter  not  required  by  the  Ai 
of  Parliament,  and  which  additional  matter  had  no  ta 
dency  to  defeat  or  to  vary  the  effect  of  that  which  is  itali 
according  to  the  requisition  of  the  Act  of  Parliament,  d 
whole  deed  was  invalidated.  I  do  not  see  any  ground  i 
such  a  proposition. 

Then  it  was  further  said,  that  in  truth  the  memorii 
only  stated  the  legal  effect  of  the  deed  ;  for  on  looking  i 
the  legal  effect  of  the  deed,  Mr.  Rea  and  Sir  George  ffi 
did  grant.  Without  going  into  that,  it  appears  to  nie,tb 
inasmuch  as  they  gave  all  which  the  statute  required,  ai 
if  they  further  stated  that  which  it  would  be  most  importa 
for  an  individual  to  know,  and  which  would  put  him  ope 
greater  caution,  induce  a  strong  necessity  for  inquiry,  m 
in  no  respect  have  a  tendency  to  injure,  I  think  it  hadi 
injurious  effect.  Of  course,  if  an  individual  was  bargu 
ing  with  Sir  George  Hill  for  the  purchase  of  his  estal 
and  found  upon  the  register  what  professed  to  be  a  men 
rial  of  a  grant  by  Sir  George  Hill  of  that  property,  th 
would  stimulate  inquiry  much  more  than  if  it  stated  th 
Sir  George  Hill  was  a  party  to  a  deed  with  other  p 
sons,  by  which  deed  something  was  done,  but  witbo 
showing  that  these  persons  had  been  dealing  with,  a 
affecting  that  property.  That  would  not  be  half  as  str 
gent  as  when  it  said  expressly  that  Sir  George  Hill  hims 
had  granted,  as  undoubtedly  he  had  granted,  the  esti 
equitably,  subject  to  the  trusts  of  the  settlement.     As 
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appears  to  me^  no  mischief  arose  from  that  mistake  in  the  1852. 
memoriaL  I  cannot  think  that  it  ought  injuriously  to  -^g^j^ 
affect  the  rights  of  the  parties.     I  consider,  therefore,  that  «. 

ri  TT  T 

as  Ceu*  as  concerns  the  settlement  of  1881,  supposing  that    |^,|^  others* 
deed  alone  required  to  be  registered,  it  was  sufficiently 
registered  to  satisfy  the  terms  of  the  Act  of  Parliament. 

But  then,  my  Lords,  it  is  said  that  it  ought  not  to  have 
the  effect  which  the  interests  of  the  plaintiffs  below  required 
it  should  have,  namely,  to  give  priority ;  because  it  is  said 
that  the  settlement  of  1880,  the  root  of  the  title,  was  not 
registered.  That  it  was  not  registered  was  admitted  on  all 
bands.  Your  Lordships  will  bear  in  mind  tliat  the  settle- 
ment of  1880,  by  Sir  G.  FiixgertM  Hilly  was  made  in  favour 
of  his  nephew.  I  attended  during  the  argument  to  see  upon 
what  principle,  looking  at  the  circumstances  of  this  case, 
that  deed  was  required  to  be  registered.  I  did  not  collect, 
undoubtedly  from  the  arguments  at  the  bar,  any  principle^ 
It  was  stated  that  it  was  necessary  because  it  was  called  the 
root  of  the  title,  and  it  was  said  that  the  derivative  con- 
veyance of  1831  had  not  the  effect  of  registering  that  deed, 
whidi  is  correct  enough ;  but  whether  it  was  necessary  that 
that  deed  should  be  registered  at  all  is  another  matter,  and 
I  repeat  I  have  not  yet  heard,  nor  been  able  myself  to  dis- 
cover any  principle  upon  which  that  deed  is  required  to  be 
registered.  The  deeds  which  the  statute  requires  to  be 
registered  are  those  deeds  the  interests  granted  under  which 
are  affected  by  some  other  grant.  A  deed  which  is  altoge- 
ther unaffected  by  anything  else  does  not  appear  to  me  to 
fall  within  the  principle  which  I  collect  from  the  statute. 
The  settlement  by  Sir  G.  Fiixgerald  Hill  is  correct  enough 
in  itself;  he  granted  to  Sir  Getyrge  Hill,  What  is  it  that 
this  case  requires  ?  Why,  that  what  Sir  George  Hill  did 
with  the  estate,  or  the  fact  that  he  did  something  with  the 
estate,  should  be  put  upon  record,  so  that  anybody  who 
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may  propose  to  deal  with  him  maj,  by  aeardiing 
record,  ascertain  that  there  are  deeds  in  existenoe  ^ 
may,  by  possibility,  aftct  the  rights  of  the  parties*  1 
the  present  case,  what  would  it  matter  to  Mr.  Mill  wi 
the  settlement  of  18S0  was  r^stered  or  not  ?  The  pi 
appelant  claims  under  Sir  George  Hill,  and  whetfai 
George  HiU  claims  under  the  settlement  of  1880,  or 
ther  he  took  as  heir-at-law  of  his  unde,  is  perfectly  i 
terial*  The  thing  which  affects  the  interests  of  Mr. 
is,  that  Sir  George  HiU  had  charged  this  estate,  and  h 
so  done,  sought  to  seU  that  interest  which  he  hi 
charged,  without  giving  notice  of  the  diarge.  The  dc 
1880  is  not  essential  for  that  purpose,  and  I  repeat  I 
not  been  able  to  discover  any  principle  which  lequi 
to  be  registered. 

But  it  was  argued  as  matter  of  authoritj,  and  cc 
rases  were  referred  to  as  tending  to  show  that  it  had 
determined  as  necessary  that  deeds  in  the  position 
regard  to  the  transaction  in  which  the  settlement  of 
stands  were  required  to  be  registered.  I  have  seal 
through  the  cases,  but  it  does  not  appear  to  me  tha 
one  of  them  supports  that  doctrine,  or  creates  any  nea 
for  the  registration  of  the  deed.  I  will  call  your  I 
ships^  attention  to  those  cases,  and  state  why  they  mpp( 
me  not  at  all  to  warrant  the  conclusion. 

My  Lords,  there  is  the  case  of  Warburion  v.  j 
fand(m),— i-an  extremely  important  case,  which  came  t 
this  House.  Lord  Tenterden  presided  at  the  time  o 
argument.  The  question  arose,  whether  a  lease^  whid 
been  granted  by  a  person  of  the  name  of  JVdrburiom 
a  lease  which  would  prevail  against  a  settlem^it  to  i 
Mr.  Warburton  bad  been  a  party  prior  to  his  man 
Mr.  Warburton  married  a  lady  who  was  entitled,  wit 

(m)  2  Dow  &  Clark,  490. 
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father,  to  an  interest  in  the  property  in  question ;  and  the  1^2. 
lady  being  about  to  marry  Mr.  WarburUm^  the  father,  ^^j, 
the  daughter,  and  the  intended  husband,  joined  in  the  o.         ' 

settlement  of  that  property.     That  deed  was  not  registered,    |^^  others, 
and  the  husband  afterwards,  upon  the  death  of  the  fathar, 
being  in  possession,  as  he  was  entitled  to  be  under  the  seU 
tlement,  assumed  to  be  the  owner  in  right  of  his  wife,  and 
daimed  to  be  entitled  to  demise  that  which  he  would 
have  been  entitled  to  do  if  there  had  been  no  such  settle* 
ment ;  and  accordingly  he  did  grant  a  lease.    That  lease, 
which  was  registered,  was  afterwards  assigned,  and  aftar  the 
death  of  the  husband,  the  wife  sought  to  recover  the  pro- 
perty for  her  own  benefit,  according  to  the  terms  of  the  set- 
tlement   The  question  arose — whether  the  registered  lease, 
by  the  husband,  was  entitled  to  prevail  over  the  settlement^ 
that  settlement  not  being  registered.    Lord  Chief  Justice 
Tindal  delivered  the  opinions  of  the  twelve  Judges  upon 
certain  questions  put  by  the  House  to  them, — those  ques- 
tions being,  first  of  all,  which  title  ought  to  be  preferred, 
the  title  under  the  settlement,  or  the  title  under  the  lease ; 
and  secondly,  whether  the  question  would  be  afiected  by 
the  circumstance  of  the  assignment,  under  which  the  party 
then  claimed  to  be  entitled,  not  being  registered.     The 
answers  to  those  questions  were,  as  to  the  first,  that  the 
title  of  the  assignee  under  the  lease  ought  to  be  preferred, 
because  the  original  settlement  had  not  been  registered. 
There  was,  therefore,  an    entire    concealment  tram  the 
assignee  of  the  marriage-settlement,  which  had  tlie  efiect 
of  depriving  the  husband  of  that  property,  the  interest  in 
and  right  to  which  he  would  have  acquired  by  his  mar- 
riage, supposing  he  had  not  afiected  that  right  to  the  pro- 
perty and  interest  in  it  by  that  marriage-settlement.     He 
was  in  possession  with  the  apparent  right,  and  he  exercised 
the  apparent  right  in  fraud  of  the  settlement.    But  then 
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those  with  whom  he  dealt  had 
husband  had  done  anything 
being  entitled  to  make  the  f 
othei*.  '^^''^)  ''i^^  ought  to  have  beei 
were  of  course  deceived  by  th 
of  that  prior  settlement  The 
possession  of  the  title,  and  ti 
with  ref^ard  to  the  registratii 
held  to  be  imtDaterial.  That  < 
principles,  which  hardly  can 
appear  to  me  to  assist  the  appc 
The  next  case  cited  was 
9t7v^(n).  That  case  is  of 
the  name  of  Young  demised  ta 
wick  the  younger  fur  their  lives 
«  deed,  by  which  he  declared  t1 
ficial  interest  under  the  lease;  t 
entitled  to  it;  and  he  according 
in'c&theyouDger.  Thisconvey 
wick  the  younger  died;  and 
elder,  concealing  the  conveya 
assuming  himself  to  be  the  sun 
which  had  been  granted  to  tl 
Macartney.  Itmustbeobserv 
assigned  to^acar^n«y  a  lease  p 
the  younger.  Macartney  did 
bim,  and  for  want  of  that  rej 
nothing.  Jfocar^n^jf assigned! 
It  was  held  that  Macartney  tot 
-assignment,  and  therefore  COD^ 
-so  that  the  lessor  of  the  plainti 
ihe  younger,  was  held  to  be  ei 
observed  that  there  a  questioi 
(n)  ]  Hudson  &  Brook 
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of  the  Act.  Macartney  was  the  grantee  in  the  fraudulent 
grant  by  Renwick  the  elder ;  it  was  honest  as  respected  the 
grantee,  but  fraudulent  as  respected  the  grantor.  To  entitle 
a  grantee  in  a  fraudulent  grant  to  prevail  as  against  the 
owner  of  a  previous  bona  Jide  grant,  such  grant  must  be 
registered ;  because^  by  the  5th  section,  it  says,  that  where 
two  deeds  are  registered,  the  prior  deed,  whatever  it  may 
be,  shall  prevail  over  the  latter,  always  understanding,  of 
course,  a  case  where  there  is  notice  of  that  prior  deed.  It 
therefore  was  held  that  Macartney^ 8  deed  was  the  deed 
which  conflicted  with  the  conveyance  to  Renwick  the 
younger.  That  conveyance  was  a  perfectly  good  and 
valid  conveyance  to  vest  the  whole  term  in  Renwick  the 
younger,  and  nothing  could  defeat  that  interest  except  a 
right  under  some  distinct  statute.  Well,  then,  the  statute 
says,  in  order  to  protect  persons  from  being  prejudiced 
by  fraudulent  grants,  that  the  party  shall  register,  and 
where  the  party  who  had  that  fraudulent  grant  made  to  him 
did  not  register,  it  was  held  that  in  that  case  he  took 
nothing.  It  will  be  observed  that  this  conveyance  from 
Renwick  senior  to  Renwick  junior,  which  Renwick  the 
elder  afterwards  concealed,  was  not  registered ;  but  al- 
though that  was  not  registered,  yet,  as  the  pai*ty  who 
claimed  in  priority — that  is.  Macartney — had  not  regis- 
tered, the  two  deeds  stood  upon  equal  terms,  neither  of 
them  being  registered ;  and  the  circumstance  of  a  sub- 
sequent grant  being  registered,  in  which  the  grant  to 
Macartney  was  mentioned,  was  held  not  to  have  the  effect 
of  placing  the  assignments  of  Macartney  in  the  position  of  a 
registered  deed.  But  I  do  not  therefore  see  that  any  infer- 
ence whatever  can  be  collected  from  that  case  to  lead  to  the 
conclusion  that  the  deed  of  settlement  of  18S0^  against 
which  there  is  no  conflicting  deed,  ought  to  be  registered. 
That  deed  stands,  as  it  appears  to  me,  perfectly  inde- 
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Against  those  cases  was  cited  the  case  of  Stuart  v.  Per-  1852* 
gtison  (p),  and  it  was  much  relied  upon,  and  I  own  I  Mill 
think  justly,  for  it  appears  to  me  that  that  case  does  apply  v* 

to  the  present.  In  that  case,  a  person  of  the  name  of  i^^  others. 
Aleicander  Ledlie  was  the  owner  of  a  mill,  and  he  was  in 
partnership  in  the  business  there  carried  on  with  Fergiuon. 
It  appears  that  the  premises  where  the  business  of  the  mill 
was  carried  on  were  vested  in  Stuart^  but  that  he  held 
it  for  the  purpose  of  the  partnership,  and  that  therefore, 
during  the  partnership  between  Ledlie  and  Fergttaan,  he 
was  trustee  for  Ledlie  and  Fergueon.  They  afterwards 
took  into  partnership  a  Mr.  Thomas  Ledlie ;  then  Thomas 
Ledlie  became  entitled  to  one-third,  Ferguson  entitled  to 
one-third,  and  Jkwander  Ledlie  to  one-third.  Alexander 
Ledlie  assigned  to  Thomas  Ledlie  the  one-third  to  which 
he  was  entitled,  but  the  deed  was  not  registered.  Thomas 
Ledlie  afterwards  settled  that  one-third  upon  his  marriage : 
that  settlement  was  registered.  There  it  will  be  observed 
that  Thomas  Ledlie  takes  by  virtue  of  the  grant  from 
Aleofander  Ledlie^  and  then  settles  the  third  upon  his  mar- 
riage, and  registers  his  deed.  Fergtison^  the  other  partner, 
retired,  and  he  being  a  large  creditor  of  the  partnership, 
Alexander  and  Thomas  Ledlie^  after  the  date  of  the 
marriage-settlement,  which  had  been  registered,  mort- 
gaged their  interest  in  the  mill  to  Ferguson.  Thomas 
Ledlie  died,  and  AUaander  Ledlie  then  assumed  to  be 
the  surviving  joint  tenant,  and  released  the  equity  of 
redemption  to  Ferguson.  When  Thomas  Ledlie  died, 
those  who  claimed  under  the  settlement  filed  their  Ull, 
in  order  to  constitute  Ferguson  trustee  of  that  one- 
third  which  Alexander  Ledlie  had  assigned  to  Thomas 
Ledliej  and  which  Thomas  Ledlie  had  settled  upon  bis 
marriage,  by  a  deed  which  bad  been  registered.      It  was 

(/>)  Hayes,  Ir.  Ex.  Cas.  462. 
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charged  the  property  to  which  he  is  entitled, — ^it  cannot  be 
material  who  conveyed  it  to  Sir  George  Hill.  To  what 
extent,  if  this  rule  were  applied,  would  it  be  required  to  go? 
If  the  conveyance  by  Sir  G.  Fitxgerald  Hill  is  to  be  re- 
gistered, why  should  not  the  conveyance  to  him  be  regis- 
tered ;  and  so  on,  proceeding  retrospectively,  where  is  it  to 
end  ?  Why  is  the  deed  immediately  conveying  this  to  Sir' 
George  Hill  to  be  registered,  any  more  than  the  preceding 
deed  to  his  grantor  ?  None  of  these  deeds  would  give  any 
information.  If,  indeed,  this  was  a  case  in  which  somebody 
was  claiming  under  the  grant  made  by  Sir  G.  Fitxgerald 
HiU  contrary  to  his  settlement  upon  Sir  George  Hill,  and 
the  question  arose  which  of  the  two  grants  should  pre- 
vail, then  undoubtedly  the  non-registration  of  that  settle^ 
ment  would  defeat  those  who  claimed  under  it,  and  who  by 
neglect  to  register  came  within  the  Act ;  but  this  being 
simply  the  case  of  a  grant  by  Sir  George  HiU  conflicting 
with  the  deed  of  settlement  of  Sir  George  HiU,  and  not 
with  the  grant  made  by  Sir  G.  Fitxgerald  Hilly  there  does 
not  appear  to  me  the  slightest  reason  why  the  parties  should 
be  under  any  obligation  to  incur  the  expense  of  registering 
that  grant.  I  repeat  that  omitting  to  do  so  placed  them  at 
the  peril  of  a  fraudulent  grant  by  Sir  G.  Fitxgerald  Hill; 
none  such,  however,  has  taken  place,  and  it  can  have  no 
influence  whatever  in  deciding  upon  the  claims  of  priority 
between  those  claiming  under  the  settlement  by  Sir  George 
HiUj  and  those  likewise  claiming  under  Sir  George  HiU  in 
virtue  of  another  grant. 

It  seems  to  me,  therefore,  that  the  deed  of  settlement  of 
1881  has  been  well  -registered,  and  that,  according  to  the 
true  construction  of  the  settlement  under  the  4th  section  of 
the  Registration  Act,  it  is  entitled  to  prevail  as  a  good 
equitable  settlement  of  this  property ;  and  that  leases  being- 
granted  in  the  manner  I  have  before  adverted  to,  renders 
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declares  that  this  unfortunate  gentleman  shall  stand  as  a 
trustee  for  the  parties  interested  under  the  settlement,  what 
relief  is  he  to  have  ?  Unfortunate  he  is,  there  being  nothing 
whatever  in  the  case  which  tends  to  impeach  his  conduct,  but 
rather  to  show  that  he  is  that  which  he  states  himself  to  be,  a 
honAjide  purchaser  for  valuable  consideration  without  notice. 
He  has  had  the  misfortune  to  deal  with  an  individual  who 
has  deceived  him,  and  then  where  two  persons  are  placed  in 
the  situation  of  being  deceived  by  a  third  party,  the  law  has 
given  protection  to  that  one  who  takes  the  benefit  of  the 
Act  of  Parliament  by  registering  his  deeds.  The  settle- 
ment of  1831  was  registered,  and  unfortunately,  this  gentle- 
man not  having  been  induced 'to  search  the  register,  has 
sustained  a  loss  in  this  case. 

It  now  becomes  material  to  look  at  the  terms  of  the  decree. 
I  have  mentioned  that  Sir  George  Hill  died  in  1846.  The 
decree  directs  the  appellant  to  be  charged  with  the  pro- 
perty from  1st  November^  1841.  I  do  not  understand  why 
that  date  is  taken.  I  dare  say  he  entered  into  possession 
in  1841.  But  then  Sir  George  Hill  was  entitled  to  the 
property  during  his  life,  and  though  his  grant  would  not 
pass  any  greater  interest  than  he  had,  yet  during  the 
term  of  his  life,  those  who  held  under  him  were  entitled  to 
all  the  benefit  he  was  himself  entitled  to.  I  think  there 
must  be  some  mistake  in  fixing  that  date ;  I  have  looked 
through  the  argument,  having  taken  a  pretty  full  note  of 
it,  and  I  do  not  find  any  reason  suggested  for  charging  the 
appellant  to  the  extent  I  have  mentioned.  It  seems  to  me 
that  from  the  time  of  Sir  George  HtlTs  death,  Mr.  Mill 
held  as  trustee  for  the  infant  plaintiff,  and  therefore  he  would 
be  bound  to  follow  out  that  which  attached  to  the  character 
of  trustee,  and  to  use  the  property  of  which  he  was  trustee 
beneficially  for  the  cestui  que  trust ;  and  if,  instead  of  letting 
the  property,  he  was  occupying  it,  he  must  be  charged  with 


1862. 

* 

Mill 

V. 

Hill 
and  others. 


GASES  IN  THE  HOUSE  OF  LORDS. 


869 


I  find  nothing  to  bar  him  from  that,  and  I  think  the  decree 
must  be  amended  in  that  respect. 

Then  arises  the  important  question  with  regard  to  the 
improvements.  Now  certainly  this  gentleman  stands  in  a 
situation  entitled  to  as  much  benefit  as  any  person  standing 
in  the  position  of  a  constructive  trustee  is  entitled  to. 
Without  the  parade  of  going  through  a  number  of  cases,  it 
will  be  found  that  there  are  several  cases  on  this  subject 
referred  to  in  Hill  on  Trustees  (q).  I  have  gone  through  all 
those  cases,  from  the  case  of  Mackenzie  v.  The  York  BuHdr 
inga  Company  (r),  in  which  this  House,  setting  aside  a  sale 
which  had  taken  place,  directed  the  individual  to  be  allowed 
upon  a  fair  account  the  improvements  he  had  made  in  the 
permanent  value  ;  and  I  do  not  find  any  case  contrary  to 
that,  except  where  the  trustee  had  been  guilty  of  fraud. 
It  seems  to  me,  therefore,  that  there  should  be  an  inquiry 
before  the  Master  as  to  any  permanent  improvement  in  the 
pecuniary  value  of  the  estate.  I  do  not  apprehend  that  the 
appellant  is  entitled  to  be  reimbursed  at  the  expense  of  the 
infant  for  any  improvements  which  he  may  have  adopted  as 
a  matter  of  taste,  or  as  a  matter  of  personal  convenience. 
£ut  where  he  has  added  to  the  permanent  value  of  the 
estate,  it  appears  to  me  that  he  is  entitled  to  a  fair  allow- 
ance.  At  the  same  time,  there  are  many  charges  in  the 
nature  of  waste,  and  of  course  the  inquiry  must  take  place 
on  the  subject  of  any  deterioration,  which  must  be  set  oiF 
against  anything  that  he  may  be  found  entitled  to  in 
respect  of  improvements.  He  is  chargeable  with  an  occu- 
pation-rent during  the  time  he  held  the  property,  and  I 
think  he  is  entitled  to  a  reference  to  the  Master  to  ascertain 
whether  he  has  made  permanent  improvements  in  the  value 
of  the  estate.  I  use  the  word  ^^  value,*"  in  order  to  point 
(q)  P.  6^  (r)  8  Bio.  P.  C.  42. 
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tion  that  Jaim«»  Mill  is  entitled  to  have  credit  for  such  sum  as  shall 
be  equal  to  the  excess  of  the  increase  in  yalue  beyond  the  deteriora- 
tion in  yalue  by  waste  so  ascertained  as  aforesaid,  or  (as  the  ease 
may  be)  that  JamM  Mill  is  chargeable  with  such  sum  as  shall  be 
equal  to  the  excess  of  the  deterioration  in  Yalue  beyond  the  increase 
in  yalue  so  ascertained  as  aforesaid : 

*  And  by  inserting  a  reference  to  the  said  Master  to  approye  of  a 
proper  indemnity  to  James  MiU^  his  heirs,  &c^  against  any  claim 
or  demand  which  may  be  made  against  them  under  the  coyenants 
contained  in  the  indenture  of  lease  of  the  18th  Januaty,  1842,  in 
the  decree  mentioned ;  and  by  omitting  the  order  and  direction  in 
the  decree  contained  for  assigning  the  hereditaments  in  the  decree 
ordered  to  be  assigned,  and  for  the  deliyery  up  of  documents  therein 
ordered  to  be  delivered  up  by  James  Mill;  and  by  inserting  an 
order  that  within  one  calendar  month  after  the  Master  shall  have 
certified  that  such  indemnity  so  approved  by  the  Master  as  afore- 
Sfdd  has  been  given,  and  upon  payment  of  what  (if  anything)  may 
be  coming  due  to  James  Mill  in  respect  of  the  sum  of  409/.  and  inte- 
rest, and  in  respect  of  such  excess  of  increase  in  value  beyond  dete- 
rioration in  value  as  aforesaid,  after  taking  the  accounts,  James 
MUl  do  assign  the  said  portions  held  under  Sir  Robert  Alexander 
Fergusson  and  Mr.  Zeefy,  with  the  appurtenances,  to  Kjfle  and 
M^CoMslandy  for  the  remainder  of  the  respective  terms  under  which 
he  now  holds  the  same,  and  to  deliver  up  possession  of  the  san^e  to 
them,  and  do  deliver  to  them  the  several  leases  and  agreements  for 
leases  and  other  writings  and  muniments  of  title  relating  to  the  said 
portions,  which  were  delivered  up  to  him  by  Sir  George  Hiily  or 
which  have  otherwise  come  to  his  hands,  and  the  leases  and 
renewaLs  of  leases  obtained  by  James  MiU  in  his  own  name  and  to 
his  own  use  :  and,  with  these  variations  in  the  decree,  it  is  further 
ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Chancery 
in  Irelandy  to  do  therein  as  shall  be  just  and  consistent  with  these 
variations  and  this  judgment." — Lords'  Journals,  80th  June,  1852. 
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of  and  confirming  thoee  terms.  At  that  meeting  the  seal  of  the 
Midland  Great  Western  Company  was  affixed  to  the  shareholdto' 
book,  which,  however,  did  not  then  contain  the  names  of  the  share- 
holders in  the  ei^tension  line.  The  latter  were  added  in  March^ 
1847y  when  one  of  them,  that  of  the  defendant,  was  inserted.  Three 
calls  were  made  ;  the  first  was  dated  preyious  to  the  insertion  of 
the  extension  subscribers  in  the  shareholders'  book,  the  two  others 
after  that  insertion.  An  action  was  brought  for  these  calls  : 
Hbld,  that  the  Act  did  not  amalgamate  the  two  companies ;  and 
that  even  if  the  directors  possessed  a  power  of  amalgamation,  the 
resolution  of  September^  1846,  was  not  an  exercise  of  that  power  so 
as  to  render  the  defendant  liable  to  an  action  for  any  one  of  the 
calls  at  the  suit  of  the  Midland  Great  Western  Company. 


1852. 

Midland 
GrbatWbst- 
BRN  Rail- 
way of 
Irbland 

Lbbch. 


This  was  a  writ  of  error  from  the  Court  of  Exchequer 
Chamber,  on  a  judgment  in  an  action  of  debt  for  calls 
brought  by  the  plaintiffs,  as  incorporated  members  of  tliis 
company,  to  recover  the  sum  of  1,500/.,  the  amount  of 
three  calls  of  2/.  10s.  each,  on  200  shares  of  25/.  each,  of 
which  the  defendant  was  alleged  to  be  the  holder.  The 
defendant  pleaded,  first,  never  indebted  ;  and  secondly,  that 
he  was  not  a  holder  of  shares  in  the  plaintiffs*  company. 
The  plaintiffs  joined  issue  on  these  pleas.  The  cause  was 
tried  at  the  Spring  Assizes  at  Kingston^  in  1849,  before 
Mr.  Baron  Parke  and  a  special  jury.  A  bill  of  exceptions 
was  tendered  to  the  learned  Judge^s  direction,  and  the  facts, 
as  set  forth  in  the  bill  of  exceptions,  were  these : — 

On  the  21st  of  July,  1845,  the  plaintiffs  in  error  obtained 
an  Act  (8  &  9  Vict.  c.  cxix.)  incorporating  them  as  a  com- 
pany, under  the  title  of  **  The  Midland  Great  Western 
Railway  of  Ireland^  for  the  purpose  of  making  a  railway 
from  Dublin  to  MvUingar  and  Longford^  with  power  to 
purchase  and  hold  the  Royal  Canal.  The  capital  of  this 
company  was  to  be  one  million,  divided  into  20,000  shares 
of  50/.  each.    On  the  31st  of  Ju/y,  two  of  the  directors  r^s- 
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with  the  said  Great  Western  Company ;  and  that  this  reso-         1852. 
lution,  when  agreed  to  on  the  part  of  both  companies,  be     midland 
submitted  to  counsel,  for  the  purpose  of  being  rendered  GbeatWest- 
binding  in  law,  and  eifectually  uniting  the  companies  in       ^^^  of 
such  manner  as  shall  preserve  all  the  rights  and  privileges      Ir»lakd 
to  which  this  company  has  become  entitled,  by  reason  of       Lbbch. 
provisional  registration  or  otherwise,  and   as  shall  best 
insure  the  interests  of  both.^ 

On  the  4th  o(  September ^  in  that  year,  the  directors  of  the 
Midland  Great  Western  Railway  Company  resolved  ^^  that, 
under  the  peculiar  circumstances  of  the  case,  it  appears 
desirable  that  the  Galway  and  Belfast  Junction  Company 
should  merge  in  the  Extension  from  MuUingar  to  Galway 
on  the  terms  above  stated,  and  that  Mr.  Blak^a  proposal 
be  agreed  to.**^  On  the  following  17th  September^  an 
advertisement  was  published,  headed,  ^^  Galway  and  Belr 
fast  Junction  Railway,^  and  informing  the  shareholders  of 
that  company  that  ^*  an  arrangement  has  been  made  with 
the  Midland  Great  Western  Railway  Company  of  Ireland^ 
in  accordance  with  which,  that  portion  of  the  Galway  and 
Belfast  line  which  is  between  Galway  and  Longford  is  to 
be  surrendered  to  the  Midland  Great  Western  Railway 
Company,  on  payment  of  certain  expenses  which  have  been 
incurred.***  The  shareholders  of  the  Galway  and  Belfast 
Company  were  informed  what  options  they  were  to  have 
as  to  receiving  the  shares,  and  how  they  were  to  inti- 
mate their  intentions,  and  were  told  that  "  shareholders  who 
do  not  avail  themselves  of  the  option  thus  secured  to  them 
on  or  before  the  1st  of  October  next,  will  be  considered  as 
declining  the  same.**"  On  the  Snd  of  October,  1845,  the  de- 
fendant wrote  in  the  name  of  his  firm  to  the  solicitor  of  the 
Midland  Great  Western,  asking  for  the  shareholders  in  the 
Belfast  and  Galway  for  4,000  shares  in  the  Extension 
Company ;  and  a  letter  of  allotment  of  170  shares  was  sent 
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**  Second.  That  the  capital  of  the  said  company  shall  be 
a  sum  of  800,000/.  sterling,  divided  into  32,000  shares  of 
^/.  each.'' 

"  Fourth.  That  the  said  directors,  or  any  board  or  meet- 
ing thereof,  constituted  according  to  the  provisions  herein 
contained,  shall  have  full  power  in  their  absolute  discretion 
to  carry  into  effect  the  said  undertaking,  #  #  #  #  and 
to  adopt  and  carry  into  execution,  and  from  time  to  time  to 
take  or  vary  any  measures  whatsoever,  and  of  what  kind 
soever,  which  the  said  directors  in  their  judgment  may 
consider  necessary  or  expedient  for  obtaining  an  Act  or 
Acts  of  Parliament  for  authorizing  the  construction  of  the 
said  intended  railway,  or  any  part  thereof,  and  for  esta^ 
blishing  and  regulating  the  said  undertaking,  and  incor- 
porating the  subscribers  thereto;  and  to  abandon  such 
portions,  or  any  portion  of  such  undertaking,  as  to  them, 
the  said  directors,  shall  in  their  absolute  discretion  seem  fit, 
and  to  proceed  with  the  remainder  in  case  same  shall  be 
deemed  expedient  by  said  directors  for  the  time  being,  and 
for  the  insertion  in  such  Act  or  Acts,  of  all  or  any  such 
clauses,  powers,  and  provisions,  as  they  may  think  expe- 
dient, or  Parliament  may  require;  and  also,  in  case  no 
such  Act  shall  be  obtained  within  three  years  from  the  date 
hereof,  then,  of  their  own  authority,  and  at  their  own  dis- 
cretion, to  wind  up  and  adjust  the  business  transactions, 
liabilities,  and  affairs  of  or  connected  with  the  said  under- 
taking, and  generally,  and  for  all  the  purposes  of  the  under- 
taking, to  represent  and  be  competent  to  act  on  behalf  of, 
and  to  bind  all  the  subscribers  thereto,  and  their  respective 
executors  and  administrators.'' 

^^  Seventh.  That  it  shall  and  may  be  lawful  to  and  for 
the  said  directors  for  the  time  being,  to  amalgamate  and 
consolidate  the  shares  or  stock  of  the  said  undertaking  with 
the  shares  or  stock  of  the  said  Midland  Great  Western 
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18A2.  Railway  Company,  in  such  ir 
Midland  *'''''°g  """^  ^^  ■*>*^  Midland  ( 
GkbatWbsi-  pany  may  for  all  purposes  whi 
one  company ;  and  the  said  d 
to  take  all  and  every  such  ste 
act  or  actB  as  may  be  nevessar 
A  Parliamentary  subscript! 
line,  prepared  on  the  same  S 
the  15lb  of  January,  1846,  si 
contract  recited  that  an  Act 
tained  for  making  a  railway  fr 
Longfordt  called  "  The  Mid 
of  Ireland;""  that  a  compan; 
railway  from  Muilinffar  to  G' 
Great  Western  Extension  fj 
that  the  cajntal  of  the  last-i 
800,000/.,  in  32,000  shares 
Bud  company  was  intended  to 
a  future  period  amalgamate 
Western  Railway  Company." 
described  the  powers  given 
other  things,  it  was  said,  "  t 
extension  railway  from  Mull 
the  sanction  of  Parliament,  it 
tors,  if  they  shall  think  fit,  t( 
of  the  said  Extension  Comp 
the  said  Midland  Great  Wes 
bill  for  incorporating  the  E 
received  the  Royal  assent, 
stances,  and  at  such  other  t 
may  he  deemed  right.** 

There  had  been  a  negotiat 
fatt  Junction  Company,  to  i 
shares;   but  it   proved   unsi 
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of  January^  1846,  the  directors  of  the  Midland  Great         1852. 
Western  Company  passed  a  resolution  to  this  eiTect :  "  To      Midland 
return  their  deposits  to  the  Grand  Junction  Company  (a),  Great  West- 
if  the  amalgamation  is  declined  by  the  shareholders,  or  if       ^^^  ^f 
it  is  not  sanctioned  by  Parliament,  minus  their  share  of  the      Ieelamd 
expenses  incurred.'*^     A  great  many  of  the  shareholders       Leech. 
required,  and  received,  the  return  of  their  deposits.     The 
total  sum  subscribed  for,  in  three  parts,  df  the  said  Parlia- 
mentary subscription  contract  and  shareholders'  agreement 
respectively  amounted  to  630,000/.,  consisting  of  21,200 
shares.     Of  these,  11,191  shares,  representing  a  capital  of 
nearly  280,000/.,  were  subscribed  for  by  forty  persons, 
thirteen  of  whom  were  directors  of  the  company  for  making 
the  Midland  Great  Western  Railway  of  Ireland.     On  the 
lOtb  of  February^  1846,  a  petition  was  presented  to  the 
House  of  Lords  by  the  Midland  Great  Western  Railway 
Company,  under  its  common  seal,  which  petition  recited 
the  Act  of  8  &  9  Vict.  c.  cxix.,  and  prayed  for  an  Act  to 
be  granted  to  the  Midland  Great  Western  Company  to 
make  a  railway  from  MuUingar  to  Galway,     The  petition 
was  altogether  in  the  name  of  the  Midland  Great  Western 
Company,  which  distinctly  undertook  at  its  own  expense  to 
make  the  proposed  railway.    The  Act,  which  was  afterwards 
passed,  only  granted  a  part  of  the  prayer  of  this  petition. 

On  the  21st  of  Jfay,  1846,  at  a  meeting  of  the  directors 
of  the  Midland  Great  Western  Railway  Company,  a  minute 
was  entered,  to  the  effect  that  Alderman  Boyce  (a  director) 
bad  returned  from  England^  and  reported  having  had  inter- 
views with  the  English  brokers  and  solicitors  (among  whom 
was  the  defendant),  and  that  he  had  submitted  to  them  a 
proposition,  to  the  effect  that  the  board  would  undertake  to 
recommend  to  the  Midland  Great  Western  Railway  Com- 

(a)  By  which  term  seems  to  have  been  meant  ^  The  Octboa^  and 
Betfasi  Junction  Company." 
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The  directors  of  the  Midland  Great  Western  Railway         1852. 
gave  notice  of  a  meeting  for  the  18th  of  September^  on  the     Midland 
ordinary  business  of  the  company ;  and  the  notice  then  Gbba^bst- 
went  on  thus : — "  The  said  meeting  will  be  made  special,       way  of 
for  the  purpose  of  agreeing  to  certain  terms,  to  be  then      Ir^Jj^nd 
and  there  proposed  by  the  directors,  for  the  amalgamation       Lbsch. 
of  the  capital  or  shares  of  the  Midland  Great  Western 
Railway  of  Ireland  with    the  shares  of  the  authorized 
extension  of  the  said  railway  from  MuUingar  to  AthUme^ 
The  meeting  took  place,  and  a  report  from  the  directors 
(nine  of  whom  attended)  was  read,  which  contained  the 
following  statement : — 

<*  The  capital  for  the  extension  to  AthUme  having  been 
subscribed  for,  in  shares  of  9&L  each,  upon  which  a  deposit 
of  91. 10s.  has  been  paid,  the  directors  recommend,  that, 
upon  payment  of  a  further  sum  of  2/.  10s.  per  share,  the 
holders  of  this  scrip  shall  be  entitled  to  sealed  certificates 
for  their  shares,  with  11,  10s.  paid  up  on  each.  By  this  a 
bonus  of  9J,,  10s.  will  be  given  to  the  holders  of  these 
shares,  and  an  equal  proportion  will  be  represented  by  the 
new  shares  as  has  been  paid  up  on  the  shares  in  the  original 

respects  applicable  to  the  capital  and  shares  hereby  authorized  to  be 
raised  and  created,  and  to  the  proprietors  thereof,  save  and  except 
that  no  proprietor  of  any  new  share  hereby  created  shall  be  entitled 
to  any  further  or  greater  dividend  thereon  than  in  respect  of  and  in 
proportion  to  the  amount  which  may  from  time  to  time  have  been 
upon  such  share. 

Sec.  7  made  it  lawful  to  borrow  not  exceeding  133,000/.  (besides 
and  exclusive  of  what  was  already  borrowed  under  the  preceding 
Act)  ;  but  no  part  of  such  sum  should  be  borrowed  until  the  whole 
capital  had  been  subscribed  for  and  half  paid  up;  ^and  all  the 
powers  and  provisions  of  the  recited  Acts  relating  to  the  borrowing 
of  money,  or  the  creation  of  new  shares  and  augmentation  of  capital 
instead  of  borrowing,  shall  extend  to  the  400,000/.  and  the  133,000/. 
hereby  authorized  to  be  ndsed." 

The  expression  ^'The  Company"  in  this  Act  was  expressly  declared 
to  mean  "  the  Midland  Great  Western  Railway  Company  of  Ireland** 
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1852.         company,  and  both  will  in  future  be  subjected  to  equal 

^^""^^         calls  in  proportion  to  their  reflective  amounts.      This 

GsbatWut-  arrangement  the  directors  recommend   as  equitable  and 

*Vat  ^'^    advantageous  to  both  parties,  and  in  conformity  with  the 

iRSLAiro      views  expressed  at  the  meetings  of  the  company  on  the 

LsBCH.       ^^^  ^  February  and  S2nd  of  Map  last.^ 

The  following  resolution  was  afterwards  passed : — 

'*  That  the  terms  proposed  by  the  directors  of  this  com- 
pany in  their  report  of  this  day  fcnr  the  amalgamation  of 
the  shares  in  the  extension  from  JUuUingar  to  Athlane  with 
the  shares  in  the  Midland  Great  Western  Railway  Com- 
pany of  Ireland^  be  now  approved  of,  viz.  that  on  the 
shares  in  the  extension  being  registered,  and  a  further  sum 
of  91, 10s.  paid  on  each  25/.  share,  the  directors  of  the 
company  are  hereby  empowered  to  issue  sealed  certificates 
of  the  company  in  receipt  of  same,  such  certificates  being 
written  in  the  company^s  books  as  IL  10s.  paid  up."* 

A  copy  of  the  report  and  resolution  was  afterwards 
printed  and  sent  to  every  shareholder,  both  on  the  trunk 
and  extension  line.  At  the  meeting  of  the  18th  of  Sep- 
tember ^  1846,  the  seal  of  the  company  was  affixed  to  the 
shareholders'  book.  That  book  did  not  contain  the  names 
of  the  shareholders  in  the  extension  line,  but  they  were 
introduced  into  a  book  made  up  in  Marchy  1847,  and  the 
defendant  was  then  entered  as  the  holder  of  SOO  shares  of 
95L  each.  The  entry  did  not  exist  at  the  moment  the  first 
call  was  made  on  the  defendant,  but  did  exist  before  the 
second  and  third  calls  were  made. 

Mr.  Baron  Parke  directed  the  jury  that  **  the  Parlia- 
mentary subscription  contract  and  shareholders^  agreements, 
if  proved  to  the  satisfaction  of  the  jury,  gave  ample  powers, 
on  behalf  of  the  subscribers  thereto,  to  the  directors  men- 
tioned in  the  agreement,  in  such  number  and  assembled 
as  therein  mentioned,  to  obtain  an  Act  of  Parliament  to 
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incorporate  the  subscribers  thereto,  or  to  amalgamate  them         1852. 
with  the  plaintiffs^  company^  without  an  Act  of  Parliament     Midlakd 
for  that  special  and  express  purpose,  or  any  other  Act  of  Great Wbst- 
Parliament  than  that  which  was  obtained  as  aforesaid ;  and       ^^y  ^f 
that  if  the  contract  and  agreement  were  so  proved  that      Ireland 
they  were  authorized  to  adopt  the  course  which  was  adopted       Lbbch. 
by  them,  and  that  the  nine  directors  present  at  the  meeting 
of  the  18th  of  September^  1846,  were  competent  to  exer- 
cise such  powers  in  the  manner  in  which  they  did,  so  as  to 
bind  the  defendant  to  pay  calls  on  200  shares  in  the  plain- 
tiffs^ company  ;  and  that  he  was  bound  by  the  exercise  of 
the  powers,  as  they  were  exercised,  to  pay  such  calls,  and 
thereby  became  a  holder  of  SOO  shares  in  the  plaintiffs^ 
company,  without  any  act  of  acceptance  by  him  of  the 
terms  contained  in  the  resolution  of  the  18th  of  September^ 
1846,  if  the  jury  believed  the  evidence,  and  also  believed 
that  the  nine  directors  in  so  exercising  their  powers  had 
acted  honestly  and  without  fraud. '^    The  defendant's  coun- 
sel  excepted  to  this  direction  in  its  very  terms.     The  jury 
found  a  verdict  for  the  plaintiffs,  and,  under  the  learned 
Baron's  direction,  the  verdict  was  entered  separately  on 
each  call. 

The  bill  of  exceptions  was  argued  in  the  Exchequer 
Chamber,  before  Justices  Patteaon^  Wighttnatiy  Erie,  WU- 
liatns,  and  Talfourd ;  and  the  first-named  learned  Judge, 
on  the  5th  of  February^  1851,  delivered  the  unanimous 
judgment  of  their  Loi-dships,  awarding  a  venire  de  novo^ 
The  present  writ  of  error  was  brought  on  this  judg- 
ment (c). 

(c)  The  following  are  the  material  parts  of  the  judgment.  The 
case  has  not  yet  been  reported  elsewhere : — 

^  There  is  no  provision  in  the  Act  that  the  new  shares,  if  created, 
or  any  part  of  them,  shall  be  appropriated  to  the  persons  who  had 
80  subscribed ;  they  are  not  noticed  throughout  the  whole  Act,  and 
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passed,— and  both  are  to  be  read  together,  there  was  a  com^         1852. 
plete  incorporation  of  all  the  subscribers  to  the  two  lines  of     Midland 
railway.      The  disposition  of  the  funds  of  the  two  com-  GebatWbst- 
panies  of  course  follows  the  same  rule.     The  fourth  clause       ^^y  of 
of  the  Act  of  1846  is  mainly  relied  on  against  the  plaintiffs      Ibbland 
in  error.     But  it  must  be  recollected  that,  when  that  clause       Lbbch. 
came  into  operation,  there  was  in  existence  this  Parlia- 
mentary contract,  by  which  a  body  of  persons  had  under- 
taken an  obligation  to  pay  up  a  certain  capital,  and  to 
complete  a  railway.     The  fourth  clause  is  not  framed  with 
great  accuracy  of  expression ;  but  it  is  plain  that  its  pro- 
visions are  not  imperative.     It  will  be  said  that  the  clause 

amalgamation  was  complete  by  the  passing  of  the  Act  of  the  9th 
and  lOth  of  Victoria^  chap.  224,  and  that  by  the  operation  of  that 
Axiper  se  the  plaintiff  in  error  became  a  shareholder  in  the  original 
company,  the  defendants  in  error.  No  doubt  the  intention  of  all 
parties  was  to  create  a  new  compatay  for  the  extension  line,  and  to 
amalgamate  that  new  company  with  the  original  company.  That 
object  might  have  been  effected  as  well  by  one  Act  of  Parliament  as 
by  two,  the  one  incorporating  a  new  company,  and  the  other  amal- 
gamating it ;  but  the  question  is,  whether  that  intention  is  carried 
into  effect  by  the  Act  that  was  passed  or  not?  The  2nd  section  of 
the  Act  was  relied  on  as  embodying,  in  the  9th  and  10th  Victoria^ 
chap.  224,  all  the  provisions  of  the  Act  of  the  8th  and  9th  Victoria^ 
chap.  119 ;  but  as  neither  of  these  Acts  notices  the  intended  new 
company  or  the  subscribers  to  it,  that  embodying  it  cannot  carry 
the  case  one  step  further.  Both  Acts  taken  together,  neither,  of 
themselves,  create  a  new  company,  nor  amalgamate  it  or  the  sub- 
scribers to  it  with  the  original  company.  They  only  enable  the 
defendants  in  error  to  construct  the  extension  from  MuUingar  to 
Athlone,  either  with  their  own  funds  or  by  raising  400,000/.  by  the 
creation  of  16,000  new  shares.  If  the  latter  course  was  adopted, 
the  persons  taking  those  new  shares  must  do  so  by  arrangement  with 
the  existing  company,  the  defendants  in  error. 

"  The  plaintiff  never  did  so  arrange  with  them  either  personally 
or  by  any  agent  authorized  by  him,  or  professing  to  bind  him.  He 
therefore  never  became  a  shareholder  at  all." 
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1852.        applies  to  the  Midland  Great  Western  Railway  Company 

^  ^""^^j.     alone ;  but  it  is  submitted  that,  although  that  name  akme 

GekatWxst-  is  used  in  the  Act,  its  provisions  apply  to  those  who  were 

^B  flk  ^V       vv   A  V  T 

^^^  ^f  then  seeking  to  make  a  railway  from  MuUingar  to  Athlone; 
IBKL1.KD  and  the  real  meaning  of  the  preamble  must  be  taken  as 
Lbboh.  declaring  the  fact,  that  the  original  company  and  another 
company  had  associated  themselves  together  for  that  object 
The  purpose  of  the  clause  was,  that  if  some  parties  fidled 
to  pay  up  their  capital,  the  others  might,  by  contribution 
among  themselves,  or  by  the  admission  of  fresh  parties, 
raise  a  further  sum  not  exceeding  the  sum  mentioned. 

[The  Lord  CAance^for.— Could  the  defendant  have  com- 
pelled these  directors  to  give  him  shares  in  the  new  amal- 
gamated company  to  the  amount  of  his  subscription  to  the 
CMiginal  company  ?  If  he  had  such  a  right,  how  was  he  to 
enforce  it  ?] 

He  could  have  compelled  them,  and  his  right  might 
have  been  enforced  by  mandamus. 

[Lord  CampbeU. — We  should  have  great  difficulty  in 
granting  any  such  mandamus.'] 

The  difficulty  would  be  because  of  the  novelty  of  the 
proceeding.  The  principle  in  favour  of  it  is  clear.  The 
Act  of  1845  gives  the  subscriber  a  right  to  the  shares  sub- 
scribed for,  and  the  holder  of  the  scrip  would  have  a  right 
to  come  to  the  Court  for  a  mandamus  to  have  his  tide 
completed.  He  might  also  file  a  bill  in  equity.  The  Act 
of  1845  does  not  make  subscribers  more  imperatively  share* 
holders  than  does  this  Act  itself.  By  the  fifth  section,  the 
directors  are  authorized  to  pay  interest  at  4  per  c«it  on 
all  paid-up  capital  till  the  railway  is  opened ;  which  is 
another  proof  how  much  the  subscribers  are  to  be  regarded 
in  the  light  of  shareholders;  and  in  that  clause  there 
is  no  distinction  made  between  one  set  of  subscribers  and 
another.     The  sixth  section,  by  the  expression  ^'  any  new 
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share  hereby  created,^  shows  that  the  Legislature  intended         1852. 
to  create  all  the  new  subscribers  into  shareholders.     Taking     ^  *""^^ 
all  these  provisions  together,  the  matter  is  clear.     The  GrbatWbst- 
question  is,  whether  what  is  known  to  be  the  customary    ^^^y  ^^ 
course  is  applicable  here.     If  this  was  a  case  in  which  a      Ibblavd 
person  claimed  to  be  recognised  as  a  shareholder,  there       Lkbch. 
would  be  no  answer  to  his  claim,  and  consequently  he  can 
make  no  answer  to  his  liability.     Again  ;  if,  by  the  act  of 
subscription,  the  subscriber  becomes  ipso  facto  a  member 
of  the  company,  then  it  is  not  necessary  that  there  should 
be  any  formal  acceptance  by  him  of  the  shares  allotted  to 
him.     The  omission  of  his  name  from  the  register  would 
not  deprive  him  of  his  rights,   nor  can   his  mere  non- 
acceptance  exempt  him  from  liability.     It  is  true  that  there 
was  no  specific  form  of  appropriation  of  shares ;  that,  like 
some  other  matters,  was  left  entirely  to  the  discretion  of  the 
directors;  but  the  want  of  such  form  can  make  no  dif- 
ference.    The  first  question  is,  whether  the  second  section 
of  the  statute  is  imported  into  this  Act :  the  second  ques- 
tion is,  whether,  by  the  general  efiect  of  the  Act,  the 
original  subscribers  are  not  members  of  the  company.     It 
was  said  in  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber, that  there  was  no  distinct  provision  of  the  Act  for 
that  purpose.     But  that  rather  confirms  than  displaces  the 
argument,  that  the  general  power  to  amalgamate  the  com- 
pany having  been  created,  the  details  were  entirely  left  to 
the  discretion  of  the  directors.     The  amalgamation  itself 
was  really  effected  by  the  provisions  of  the  Act.     In  that 
view  of  the  matter,  the  meeting  of  the  18th  of  September 
was  not  important ;  for  if  he  was  not  a  shareholder  by  the 
Act,  he  was  not  made  so  by  anything  there  done ;  and  if 
he  was,  he  could  not  in  like  manner  be  either  divested  of  his 
rights  or  exempted  from  his  liabilities. 

It  is  clear  that  the  Act  did  not  contemplate  that  the 
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There  were  two  distinct  companies — one  incorporated  by  1852. 
Act  of  Parliament  in  May^  1845,  the  other  provisionally  Mi^^^^^^hd 
registered  in  July^  1845;  and  though  the  directors  in  both  GeeatWmt- 
happened  to  be  the  same  individuals,  yet  the  undertakings  ^^y  ^f 
in  both  were  entirely  different.  A  third  company,  called  Irblanp 
the  Belfast  and  Galway  Railway  Company,  had  been  pro-  Lbbch 
visionally  registered.  The  defendant  was  not  a  shareholder 
in  that  company,  but  he  and  his  partners  were  solicitors 
to  it.  Then  the  extension  company  was  promoted  by  the 
original  company,  and  those  who  took  shares  in  it  under- 
stood that  it  was  ultimately  to  be  amalgamated  with  the 
original  company.  On  payment  of  a  certain  sum,  the  one 
was  to  merge  in  the  other.  It  was  then  for  the  first  time 
that  Leech  proposed  to  become  a  shareholder  in  the  com- 
pany from  Mullingar  to  Galway,  The  understanding  as 
to  the  purpose  of  amalgamation  may  be  admitted ;  but 
how  was  that  to  take  place  ^  The  powers  of  the  pro- 
visional directors,  and  the  consequences  resulting  from  them, 
must  be  determined  by  reference  to  the  Parliamentary  con- 
tract  and  the  subscribers^  agreement.  In  the  agreement,  the 
first  clause  is,  that  the  subscribers  will  form  themselves 
into  a  company;  and  the  second  fixes  the  amount  of  the 
capital.  The  fourth  gives  the  directors  power  to  manage 
the  undertaking,  to  do  all  that  is  necessary  for  that  pur- 
pose, to  obtain  an  Act  of  Parliament,  and  if  that  cannot 
be  obtained,  to  wind  up  the  affairs  of  the  company.  The 
seventh,  no  doubt,  gives  a  general  power  to  the  directors  to 
amalgamate  the  undertaking  with  that  of  the  Midland 
Great  Western;  but  the  mode  of  amalgamation  itself  is  left 
to  be  provided  for  by  other  sections.  The  Parliamentary 
contract  does  not  carry  the  matter  one  step  further.  It  is 
possible  that  the  purpose  in  view  might  have  been  effected 
by  means  of  one  Act  of  Parliament  amalgamating  the  two 
companies;  but  the  first  object  was  to  establish  two  separate 
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It  is  said  that  he  could  compel  his  admission  as  a  share-         1852. 

holder  by  mandamus  or  bill  in  equity.     The  question  on  a      Midland 

bill  in  equity  would  turn  on  this.     In  getting  the  Act,  the  GreatWbst* 

directors  made  use  of  the  money  of  the  subscribers  to  the       ^^y  ^f  " 

extension  line,  in  order  to  make  up  the  sum  required  by  the      Iebland 

standing  orders.     It  would  be  difficult  for  the  company        Lskch. 

after  that  to  deny  the  claim  of  the  shareholders  attributed 

to  their  subscriptions.     The  original  shareholders  had  an 

option  to  do  the  works,  either  by  themselves  or  by  the  aid 

of  new  subscribers,  or  in  part  by  either  of  these  means,  iu 

addition  to  the  capital  which  they  were  authorized  to  raise. 

Did  they  adopt  this  latter  course,  and  create  additional 

shares?     It  is  not  pretended  that  they  did.     The  directors 

of  themselves  could  not  do  so.   By  sec.  91  of  the  Companies 

Clauses'  Consolidation  Act,  they  could   not  augment  the 

capital  without  first  calling  a  meeting  of  the  company.    No 

such  meeting  was  called.     The  directors  alone  passed  the 

resolutions.     That  was  an  act  beyond  their  power.     There 

were  no  provisional  directors  of  the  proposed  extension  line 

legally  in  existence  at  that  moment,  for  the  provisional 

registration  had  come  to  an  end  in  JuUfy  1846. 

It  is  said  that  the  proceedings  on  the  6th  of  February^ 
1846,  were  equivalent  to  an  amalgamation  ;  but  the  answer 
to  that  is,  that  the  meeting  was  merely  one  of  the  members 
of  the  Midland  Great  Western  Company;  and  it  is  not 
because  persons  happen  to  possess  one  character,  being  mem- 
bers of  company  ^.,  but  assemble  at  a  meeting  in  another, 
namely  that  of  members  of  company  J3.,  that  their  resolu- 
tions at  that  meeting  can  bind  those  other  members  of  com- 
pany A.  who  were  not  present  at  the  meeting.  Besides,  if 
the  meeting  on  the  6th  of  February  was  equivalent  to  an 
amalgamation,  th»«  was  no  necessity  for  making  the  pro- 
position in  May^  that  the  companies  should  amalgamate ; 
and  yet  the  proposition  was  then  made.     Their  own  acts 

8o2 


CASES  IN  THE  HOUSE  OF  LORDS. 


89S 
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Ibbland 

V. 

Lbsch. 


ment  which,  under  such  cases,  fixes  a  liability  upon  him.         1862. 
There  never  was  a  contract  by  which  these  shareholders     Midland 
were  bound ;  there  never  was  any  authority  in  the  directors  GebatWmt- 
to  make  such  a  contract.     They  could  only  offer  an  option 
to  the  shareholders;    they  did  offer  it,   and  it   was  not 
accepted.      The  defendant,  therefore,   never   was  legally 
made  liable  to  these  calls;  and  the  judgment  of  the  Court 
below,  given  in  his  favour,  must  be  sustained. 

The  SolicitOT'General  replied : 
All  that  was  done  at  the  meeting  of  the  18th  of  Septemr 
ber  was  done  as  the  common  business  of  both  companies. 
That  business  was  fully  authorized  by  the  Act,  which  had 
the  effect  of  making  the  subscribers  to  the  one  company 
shareholders  in  the  other. 


The  Lord  Chancellor. — My  Lords,  after  the  argument 
which  we  have  heard,  I  beg  to  propose  that  the  following 
question  should  be  submitted  to  the  learned  Judges:— 
*^  Adverting  to  the  record  and  proceedings  in  this  case, 
ought  the  exceptions  therein  stated,  or  any  and  which  of 
them,  to  have  been  allowed  ?^^ 

The  question  was  agreed  to. 

The  Lord  Chief  Baron  asked  for  time  to  consider  the 
question. 

Adjourned. 

The  Lord  Chief  Baron  : 
My  Lords,  in  answer  to  the  question  proposed  to  us  by  December  0. 
your  Lordships,  I  have  to  report  to  your  Lordships,  that 
although  we  do  not  agree  as  to  some  of  the  points  which 
have  been  argued  before  your  Lordships,  we  are  unani- 
mously of  opinion  that  one  of  the  grounds  of  exception 
ought  to  have  been  allowed;  namely,  that  the  directors 
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1852.         were  not  competent  to  exercise  their  alleged  powa 
iLT.^rr^-^      manner  in  which  they  did  exercise  it,    so  as  to  bi 

MIDLAND  « 

GrbatWbst-  defendant,  and  that  the  defendant  was  not  bound  b 

was  done  by  the  said  nine  directors  in  the  supposed  i 
of  their  said  alleged  powers,  and  did  not  thereby 
the  holder  of  the  said  SOO  shares  in  the  plaintiff! 
pany;  because  it  appears  to  us  that  what  was  actual 
on  the  18th  of  September^  1846,  was  merely  a 
mendation  to  the  general  body  of  the  company,  wh 
incorporated  by  the  first  Act  of  Parliament,  and  asa 
on  that  occasion,  and  was  not  an  act  of  amalgama 
the  nine  directors,  in  pursuance  of  the  power  of  ami 
tion,  assuming  that  they  had  such  a  power. 


The  Lord  Chancellor  : 

My  Lords,  the  answer  which  we  have  just  heard 
part  of  the  learned  Judges,  in  effect,  if  your  Lo 
adopt  the  law  as  there  laid  down,  decides  this  ca 
although  it  does  not  answer  in  all  respects  the  q 
which  was  put  to  the  Judges,  yet  it  does  sufficiently 
that  question  to  enable  you  to  dispose  of  the  ca 
before  the  House. 

I  certainly  agree  in  the  opinion  which  has  bee 
vered.  It  appears  to  me  perfectly  clear,  that,  su| 
the  directors  did  originally  possess  the  power  to  b 
])ersons  who  had  subscribed  to  the  project  for  the 
sion,  that  power  never  was  exercised.  All  that  tb 
tors  did  amounted  to  a  recommendation  to  the  subs 
to  adopt  certain  terms  that  had  been  offered  ;  but  thi 
not  bound  to  accept  such  terms.  These  terms  nev< 
in  form  accepted.  There  is  not  the  slightest  evid 
show  their  acceptance  by  the  persons  against  wIm 
company  proceeded.  The  proprietors  of  the  CMw 
Belfast  Junction  Railway  Company,    for  example 
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stood  upon  exactly  the  same  footing,  rejected  the  terms;         1852. 
and  with  them  a  compromise  was  made.    It  appears  to  me,      Mi'^^jd 
therefore,  my  Lords,  that  it  would  be  quite  unnecessary  and  GbbatWbst- 

1  .1  .•  1  •    L     •  ^  BRN   RaILt 

unwise  to  go  into  the  other  question,  which  is  not  now 
necessary  to  -decide.  But  upon  this  point  I  entirely  agree 
with  the  opinion  which  has  l)een  delivered,  and  I  believe 
the  S4me  opinion  is  entertained  by  my  noble  and  learned 
friends  near  me.  If  that  is  so,  I  should  move  your  Lordships 
that  the  decision  of  the  Court  be  affirmed,  and  that  judg- 
ment be  given  for  the  defendant  in  error. 


WAY  of 

Ibblamo 

V. 

Lbbcu. 


Lord  Campbell: 
My  Lords,  I  entirely  agree  in  the  view  which  has  been 
taken  of  this  case  by  the  Lord  Chancellor.  It  is  certainly 
not  necessary  to  consider  whether,  under  the  subscribers' 
agreement  and  the  Parliamentary  contract,  the  directors  had 
the  power,  they  clearly  not  having  exercised  it ;  and  there- 
fore, upon  the  question  whether  they  had  the  power  or  not, 
I  give  no  opinion.  But  it  seems  to  me  that  we  are  bound 
to  give  an  opinion  upon  the  other  question  which  was 
argued,  namely,  wliether  by  the  Act  of  1846,  the  subscri- 
bers were  ipso  facto  made  shareholders ;  for  if  they  were, 
then  the  direction  of  the  learned  Judge,  which  is  declared 
erroneous,  would  be  immaterial,  and  if  it  was  wholly 
immaterial,  then  we  ought  not  to  order  a  venire  de  nova. 
For  that  reason,  therefore,  I  think  myself  bound  to  give 
my  opinion  on  the  question  whether  the  Act  of  1846  makes 
the  subscribers  shareholders  to  the  Extension  Company.  In 
my  opinion,  clearly  it  does  not;  because,  whatever  the 
equity  of  the  case  may  be,  we  must  look  distinctly  to  see 
what  has  been  enacted  ;  and,  looking  at  the  4th  section  of 
the  9th  and  10th  Vict.  c.  ccxxiv.,  it  seems  to  me  that  it  was 
left  discretionary  with  the  directors,  after  the  Act  passed, 
whether  they  would  admit  the  subscribers  as  shareholders 
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1852.         or  not.    What  is  the  language  of  that  section  ?    [His  Lord- 

Midland      ^'^'P  ^^^  ^^'    ^^^  ante^  p.  880,  n.]    That  seems  to  me  to  be 
GreatWbst-  wholly  permissive ;  and  if  the  company   had  funds  of  its 

own,  without  requiring  any  additional  sum  to  be  sub- 
scribed, I  apprehend  that  from  those  funds  the  directon 
might  have  completed  the  railroad  from  Mullingar  to 
Athlone,  If  that  is  so,  then  it  is  quite  clear  to  me  that 
the  subscribers  were  not  ipso  facto  shareholders ;  and  if 
so,  then  the  direction  of  the  learned  Baron  was  most  mate- 
rial, and  being  erroneous,  there  ought  to  be  a  venire  de 
novo. 


WAY  of 
Ireland 

LSBCH. 


Lord  Truro : 

My  Lords,  I  concur  in  the  opinion  expressed  by  my 
noble  and  learned  friend  the  Lord  Chancellor,  and  also 
concur  entirely  in  that  which  has  been  expressed,  somewhat 
more  at  large,  by  my  noble  and  learned  friend  near  me. 

The  case  furnishes,  I  think,  many  topics  in  support  of 
this  opinion  ;  but  it  is  quite  unnecessary  to  occupy  your 
Lordships'*  time  in  going  over  them,  the  learned  Judges 
being  unanimous  in  their  opinion,  and  there  being  a  coin- 
cidence in  that  respect  between  their  opinions  and  those  of 
the  noble  and  learned  lords. 

I  think  it  is  perfectly  clear  that  the  Act  of  Parliament 
did  not  amalgamate  the  two  companies,  and  that  no  inten- 
tion ever  was  entertained  that  it  should  have  that  effect, 
but  that  it  was  left,  as  my  noble  and  learned  friend  near 
me  has  expressed  it,  entirely  optional;  and  all  that  was 
done  after  the  Act  was  obtained  was  the  making  of  the 
recommendation  which  has  been  referred  to,  which  recom- 
mendation,  in  its  terms,  utterly  excludes  the  inference  that 
the  passing  of  the  Act  was  considered  an  amalgamation  of 
the  two  companies.  But  the  effect  of  the  resolution  which 
was  passed,  and  what  was  done  afterwards,  also  show  that 
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at  no  subsequent  time  was  it  considered  an  amalgamation  1852. 
until  it  l)ecame  necessary  to  make  some  call  for  tnoney,  and  Midland 
then  this  seems  to  have  occurred  to  the  parties.  In  Octo*  GrkatWest- 
ber^  1846,  the  first  register-book  was  signed,  and  in  that 
book  the  directors  did  not  include  the  extension  sub- 
scribers ;  but  in  March^  1847,  for  the  first  time,  they  were 
registered,  when,  from  the  state  of  the  funds,  the  reason  for 
this  being  done  was  pretty  obvious.  It  appears  to  me  to  have 
been  an  attempt  to  draw  in  a  few  extension  subscribers, 
only  a  few,  into  a  concern  which  was  not  very  prosperous 
at  the  time.  I  am  quite  satisfied  that  the  Act  did  not 
operate  to  amalgamate  the  two  companies,  and  that  the 
resolution  which  was  subsequently  proposed  was  not  calcu- 
lated to  have  that  effect.  It  was  a  mere  proposal,  which 
proposal  was  never  adopted  by  those  who  were  entitled  to 
exercise  an  option  upon  it,  but  have  not  exercised  it  in 
favour  of  adopting  the  proposal.  It  appears  to  me,  there- 
fore, that  the  judgment  of  the  Exchequer  Chamber  is  per- 
fectly correct  in  point  of  law,  and  that  it  ought  to  be 
affirmed  by  your  Lordships. 


The  Lord  Chancellor  : 
My  Lords,  I  did  not  touch  upon  the  point  which  my 
noble  and  learned  friend  has  alluded  to  amply,  because  I 
thought  that  the  opinion  which  has  been  delivered  to  your 
Lordships  by  the  learned  Chief  Baron  on  the  part  of  the 
learned  Judges,  implied  that  that  point  could  not  be  main- 
tained.  It  was  one  on  which  I  never  entertained  the 
slightest  doubt.  It  is  perfectly  clear  that  that  Act  of  Par- 
liament gave  power  to  the  directors  of  the  original  com- 
pany,  if  they  pleased  and  could  agree  with  the  extension 
subscribers,  to  admit  them;  and  if  they  had  been  admitted, 
they  would  have  formed  part  of  the  original  com^jany.  But 
the  very  recital  of  that  Act  of  Parliament  is,  that  the  pro- 
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1862.         prietors  of  the  Midland  Company  propcMed  to  execute  tl 

Midland     extension  at  their  own  expense,  and  for  that  purpose  the 

GbbatWest-  have  ample  powers  granted  to  them.      Xbe  sum  raised  di 

WAT  of       ^^^  ^^'y  ^^^^  ^^^  ^^^  which  was  to  be  paid  by  the  Eita 
Ibslamd      sion  Company  without  reference  to  the  other  subscribers 

Leech.       ^^^  therefore,  upon  looking  at  the  Act  of  Parliament, 

cannot  say  that  I  ever  entertained  the  slightest  doubt  on  th 

point ;  and  as  I  considered  the  judgment,  as  delivered,  b 

fair  implication  was  conclusive  upon  it,  my  belief  that 

was  so  was  the  only  reason  I  did  not  say  a  word  upon  il 

but  I  entirely  agree  in  the  opinions  delivered  upon  it  b 

my  noble  and  learned  friends.     The  three  cases  depes 

upon  the  same  argument,  and  therefore  they  will  be  di 

posed  of  in  the  same  way. 

Judgment  of  the   Court  of    flxchequer   Chamb 

affirmed. 
The  House  was  applied  to,  but  declined  to  say  an 

thing  about  costs. 

Lords^  Journals,  Dec.  9,   1852. 


The  Midland  Great  Western  Railway  of  Irkla: 

V.  Edmonds. 

The  Midland  Great  Western  Railway  of  Irelai 

V.  Johnston. 

These  two  cases,  which  likewise  came  up  by  writ  of  en 
from  the  Exchequer  Chamber,  arose  upon  the  same  fac 
and  involved  the  same  questions.  By  consent  of  parti 
they  were  made  to  depend  on  the  judgment  in  the  6 
case. 

Lords'  Journals,  Dec.  9,  1852. 


INDEX. 


AGEEEMENT. 

A  variance  in  the  agreement  to  which  a  surety  has  subscribed, 
which  variance  has  been  made  without  the  surety's  know- 
ledge or  consent,  and  which  may  prejudice  him,  or  amount 
to  the  substitution  of  a  new  agreement  for  a  former  one,  will 
discharge  the  surety,  though  the  original  agreement,  not* 
withstanding  such  variance,  may  be  that  on  which  the  liabi* 
lity  is  substantially  incurred. — Banar  v.  Afacdonald,  226. 

\,  A,  became  surety  for  B.*s  conduct  as  a  clerk  in  a  bank.  B. 
was  subsequently  appointed  to  a  better  situation  in  a  branch 
of  the  same  bank,  and  A,  extended  his  suretyship  to  this  new 
situation.  B.  afterwards,  while  remaining  in  the  same  situa- 
tion, undertook,  on  having  his  salary  raised,  to  become  liable 
to  one-fourth  of  the  losses  on  discounts.  No  communication 
of  this  new  arrangement  was  made  to  A,  B,  allowed  a 
customer  considerably  to  overdraw  his  accounts,  and  thereby 
the  bank  lost  a  sum  of  money : — Held,  that  the  surety  could 
not  be  called  on  to  make  good  this  loss,  though  it  fell 
witliin  the  terms  of  the  original  agreement,  as  the  fresh 
arrangement  was  the  substitution  of  a  new  agreement  for 
the  former  one,  and  A.  was  thereby  discharged. — Id,  ib. 

2.  A.f  a  landowner,  through  whose  estate  a  part  of  a  projected 
railway  was  to  pass,  became  a  party  to  a  deed  with  the  pro- 
jectors of  the  railway,  by  which  he  covenanted  to  withdraw 
his  opposition  to  their  bill  and  to  oppose  a  rival  bill,  and 
they  covenanted  to  pay  him  a  certain  sum  of  money  in  case 
their  bill  should  pass  within  six  months  from  the  date  of  the 
deed,  or  to  pay  him  a  different  sum  if  the  rival  bill  should 
pass  within  eighteen  months  from  the  date  of  the  deed.  It 
was  then  provided,  that  if  the  bill  of  these  projectors  should 
not  bo  passed  into  a  law  within  six  mouths  from  the  date  of 
the  agreement,  cither  party  might  put  an  end  to  the  agree- 
ment by  a  notice.    The  deed  then  contained  a  covenant  on 
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tho  part  of  these  projectors,  by  which  they  agreed,  if  the  two 
companies  should  be  amalg^amated,  to  pay  a  certain  sum 
within  three  months  after  such  amalgamation.  The  deed  was 
dated  on  the  16th  of  March,  1846.  The  two  companies  were 
amalgamated  in  June,  1846  ;  but  no  bill  ever  passed  at  the 
instance  of  these  projectors  aloae.  In  November,  1846,  these 
projectors  gave  a  notice  to  put  an  end  to  the  agreement. 
A.  declared  in  covenant  against  these  projectors  on  that 
clause  of  the  deed  by  which  he  was  to  receive  a  sum  of  money 
within  three  months  afler  the  amalgamation  of  the  companies. 
The  defendants  pleaded  that  their  bill  had  never  passed  into 
a  law,  that  at  the  end  of  six  months  they  had  given  notice  to 
put  an  end  to  the  agreement,  and  that  they  had  not  taken 
the  plaintiff's  land : — Held,  that  this  plea  was  no  answer  to 
the  action. — Capper  v.  Lindsey  (J^orQ,  293. 
3.  A,  made  his  promissory  note  payable  on  demand,  with  interest, 
in  favour  of  B.  and  C,  the  executors  of  2>.  A.  was,  wifli 
several  other  relatives,  to  be  entitled  to  certain  benefits 
imder  D.'e  will,  upon  the  coming  of  age  of  the  youngest 
legatee  named  in  the  will.  By  an  agreement  made  between 
the  legatees,  the  executors  were  authorized  to  lend  the  funds 
in  their  hands  on  personal  security;  and  a  part  of  these 
funds  having  been  lent  to  A.  (as  well  as  to  the  other  legatees), 
he  gave  the  executors  the  note  in  question.  By  the  agree- 
ment it  was  settled  that  the  notes  given  to  the  executors 
should  not  be  sued  on  till  the  youngest  legatee  had  arrived 
at  the  age  mentioned  in  the  will.  The  executors  did  not 
sign  "this  agreement;  but  when  it  had  been  signed  by  the 
other  parties,  took  it  into  their  possession.  The  executors 
brou^rht  the|  action  while  the  legatee  in  question  was  alive, 
and  before  he  had  attained  the  specified  age.  A,  pleaded  the 
agreement  as  an  answer  to  the  action,  averring  that  the 
plaintiffs  accepted  and  received  the  note  on  the  terms  and 
conditions  of  the  agreement,  and  that  the  youngest  legatee 
was  still  under  age  at  the  time  the  agreement  was  proved : — 
Held,  that  the  plea  was  bad  in  substance,  for  that  the 
agreement  was  collateral,  and  was  not  between  the  same 
parties  as  the  note. — Salmon  v.  Wthh,  610. 

AMALGAM:ATI0N.     See  Railway  CoMPA^•Y. 

APPEAL.     See  Practice. 

Semblcy  that  a  decree  appealed  from,  but  not  adjudicated  on 
further  than  the  dismissmg  the  appeal  generally,  may  be 
included  in  a  subsequent  appeal. — Tommey  v.  White,  49. 
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Semhle  also,  that  decrees  and  orders  wliich  have  not  been 
enrolled,  may,  after  any  length  of  time,  on  being  enrolled, 
be  brought  under  appeal  with  a  recent  order  made  in  the 
same  cause,  and  duly  enrolled. — Id,  ib. 

Where  one  part  of  a  decree  has  been  appealed  against,  and  has 
been  ai&rmed,  that  circumstance  will  not  prevent  an  appeal 
being  brought  (if  in  due  time)  against  another  part  of  the 
same  decree. — Birch  ▼.  «7by,  666. 
ASSIGNEE. 

The  assignee  of  a  chose  in  action,  or  security  of  any  kind, 
where  there  has  been  no  fraud,  stands  in  exactly  the  same 
situation  as  the  assignor  as  to  the  equities  arising  upon  it. 
He  must  be  taken  to  be  cognizant  of  them.  It  is  his  duty 
to  make  inquiries,  and,  as  a  general  rule,  the  creator  of 
the  security  thus  assigned  is  not  bound,  on  receiving  a 
simple  notice  of  the  assignment,  to  volunteer  information. 
If  a  loss  arises,  it  falls  upon  him  whose  duty  it  is  to  make 
the  inquiries  and  who  has  not  made  them.  —  Mangles  v. 
Dixon,  702. 

But  if  the  notice  given  by  the  as^gnee  discloses,  on  the  face  of 
it,  that  which  induces  the  belief  that  he  has  been  deceived 
in  accepting  the  assignment,  the  creator  of  the  security  is 
bound  to  inform  the  assignee  of  the  real  circumstances ;  and 
if  he  should  not  do  so,  he  will  be  bound  to  perform  the 
stipulations  of  the  security,  and  cannot  be  allowed  to  take 
advantage  of  the  equities  existing  as  between  the  assignor 
and  himself. — Id,  ib. 

The  performance,  by  the  creator  of  a  security,  of  any  interme- 
diate stipulations  in  it,  afler  he  has  received  notice  of  its 
assignment,  being  an  act  done  under  both  a  legal  and  an 
equitable  liability,  can  never,  in  itself,  be  considered  as  a 
ground  for  fixing  him  with  a  liability  to  something  beyond 
that  by  which  he  is  equitably  bound.— Jrf.  ib. 

A,  was  the  owner  of  a  vessel.  B,  was  to  charter  it  for  a  parti- 
cular voyage  to  seek  a  particular  cargo.  Its  tonnage  was 
larger  than  B.  required.  A,  was  willing  to  undertake  half 
the  risk,  and  was  to  have  half  the  profits.  A  charter-party 
was  executed,  on  the  24th  of  April,  1845,  by  which  the 
vessel  was  declared  to  be  let  to  freight,  at  168.  a  ton  per 
month,  to  B.,  and  bills  were  to  be  given,  and  payments  from 
time  to  time  made,  by  B.,  which,  taken  together,  would 
cover  one-half  of  the  amount  stipulated  for  the  freight. 
On  the  arrival  of  the  ship  at  home,  B,  was  to  give  a  bill  at 
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ninety  dayB*  date  for  the  remainder  of  the  fireight.  Two 
other  instrumeatB  were  executed  on  the  same  day ;  by  the 
first  of  which  A,*9  derk  was  to  join  in  the  adyenture,  and 
"  after  payment  or  deduction  of  the  freight,  and  all  incidental 
expenses,  the  profit  or  loss  "  was  to  be  borne  by  the  parties 
in  equal  moieties ;  and  by  the  other,  A,  gave  to  J?,  a  guarantie 
ix3ft  the  due  performance,  by  the  clerk,  of  the  stipulations 
he  had  entered  into.  On  the  Ist  of  December,  1845,  while 
the  ship  was  on  the  voyage,  A.  assigned  to  C,  the  charter- 
party,  and  wrote  on  the  margin  thereof  a  note  addressed  to 
J?.,  requesting  him  to  pay  "  what  is  due."  C  gave  B.  notice 
of  this  assignment  and  note.  The  notice  was  in  the  ordinary 
form,  and  no  inquiries  were  made.  B.  continued  the  pay- 
ments which,  by  the  stipulations  in  the  charter-party,  he 
was  bound  to  make.  The  vessel  returned  in  Au^uHt  1846, 
and  the  adventure  turned  out  a  loss.  B,  claimed,  as  against 
C,  to  balance  the  accounts  of  profit  and  loss,  as  he  would 
have  been  entitled  to  do  with  A,  had  the  charter-party  not 
been  assigned : — Held,  that  in  equity  he  was  entitled  to  do 
80. — Id.  ib. 

ATTOENEY.    See  Solicitob,  Tbustbbs,  and  Tbustbb  Act. 

If  an  attorney  or  agent  can  show  that  he  is  entitled  to  purchase 
property,  notwithstanding  his  character  of  attorney  or  agent, 
yet,  if  instead  of  openly  purchasing  it,  he  purchases  it  in 
the  name  of  a  third  person,  who  appears  as  his  trustee  or 
agent,  without  disclosing  the  fact,  such  purchase  is  void. — 
Lewis  V.  BTillmant  607. 

BILL  OF  EXCEPTIONS. 
1.  Evidence  of  foreign  law  was  tendered  on  the  trial  of  an  issue 
before  a  jury.  It  was  objected  to,  on  the  ground  that,  as  the 
issue  did  not  in  form  raise  any  question  of  foreign  law,  the 
evidence  was  a  surprise  on  the  party  against  whom  it  was 
produced.  The  evidence  was  admitted,  and  the  objection  of 
surprise  was  put  on  the  record  as  one  of  the  heads  of  a  bill 
of  exceptions.  The  evidence  was  really  inadmissible,  on 
the  ground  that  the  lex  fori  was  that  by  which  alone  the 
issue  could  be  decided ;  but  no  notice  of  this  ground  of  objec- 
tion was  taken  in  the  bill  of  exceptions : — Held,  that  the 
Court  of  Error  could  not  look  beyond  the  bill  of  exceptions, 
but  must  decide  on  that  alone,  and  that  the  objection  of  sur- 
prise was  not  sufficient  to  exclude  the  evidence.-^^a»«  v.  The 
Whitehaven  Railway  Company,  1. 


INDEX.  gos 

2.  An  exception  abandoned  in  the  conrt  below,   was  allowed 

to  be  argued  in  this  House. — Id,  ih, 

3.  A  bill  of  exceptions  was  tendered  to  a  Judge's  direction,  and 

under  the  55  G,  3,  c.  42,  s.  7,  was  signed  bj  him  at  the  time 
of  the  trial.  The  drafl,  thus  prepared,  was,  some  months  after-  . 
wards,  more  formally  drawn  up,  and  was  tendered  to  him  for 
signature.  He  refused  to  sign  it,  unless  a  sentence,  explaining 
his  direction,  was  introduced  into  the  bill,  and  the  party 
excepting  finally  consented  to  its  introduction.  The  bill  of 
exceptions,  with  this  explanation  forming  part  of  it,  was 
presented  to  the  Court : — Held,  that  the  introduction  of  this 
explanation  was  highly  irregular;  but  that,  being  on  the 
record,  the  Court  below,  and  this  House,  could  only  look  to 
the  record,  and  could  neither  receive  an  affidavit  of  the  facts, 
nor  examine  the  drafl  of  the  exceptions,  originally  prepared 
and  signed. — Glasgow  (Earl)  v.  !%€  HurUt  Alttm  Com- 
pany,  25. 

BILLS  OF  EXCHANGE.    See  Aobkement,  3. 

CANAL  COMPANY.    See  Copyhold. 

A  canal,  formed  under  a  private  Act  of  Parliament,  had  three 
levels,  of  which  A  was  the  highest,  B  the  middle,  and  C  the 
lowest  level.  The  canal  proprietors  (though  without  autho- 
rity under  their  Act  to  do  so)  erected  engines  between  the  C 
level  and  the  plaintiff's  mill-forge,  and  pumped  back  the 
water,  which,  after  serving  the  purposes  of  navigation  in 
levels  A  and  B,  had  flowed  into  level  C.  In  1826,  a  new  Act, 
repealing  former  Acts,  and  re-enacting  their  provisions,  with 
certain  alterations  and  additions,  was  passed.  The  16th 
section  gave  the  canal  proprietors  authority  to  maintain 
engines,  &c.  for  supplying  the  canal  with  water,  and  for  that 
purpose  to  have  reservoirs  and  feeders  supplied  from  all 
brooks,  streams,  &c.,  from  which  they  were  lawfully  sup- 
plied before  the  passing  of  the  Act,  and  *'  from  time  to  time 
to  raise  the  water  of  the  canals  firom  one  level  to  another,  or 
to  any  reservoirs ;  and  for  any  of  the  purposes  aforesaid  to 
use  such  engines  as  they  should  judge  proper,  making  full 
satisfaction  for  all  damages  to  be  sustained  by  the  owners  of 
any  mills,  forges,  brooks,  streams,  &c.,  taken,  used,  removed, 
diverted,  or  injured,"  in  execution  of  the  powers  of  the  Act. 
By  the  80th  section,  the  canal  proprietors  were  forbidden  to 
take  for  the  use  of  the  canal  any  water  out  of  the  river  above 
the  plaintifiTs  forge,  and  they  were  directed  to  wftintftin 
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flood-wein,  so  that  all  waste  water  running  into  lerel  C,  not 
required  for  the  purposes  of  the  canal,  should  flow  into  the 
river  above  the  plaintifTs  forge.  The  proprietors  pumped 
up  as  before  the  water  out  of  the  level  C  back  into  the  level 
A,  in  consequence  of  which,  except  on  extraordinary  occa- 
sions,' no  water  escaped  over  the  weirs  into  the  river  :«- 
Held,  that  they  were  entitled  to  do  so,  and  that  such  pump- 
ing back  of  the  water  from  one  level  of  the  canal  to  the  other 
did  not  give  the  plaintiff  a  right  to  compensation  under  the 
Act. — JShoell  V.  The  Birmingham  Canal  Company,  812. 

CHALLENGE.    See  Jubtman. 

GHABTEB-PAETY.    See  Assignbb. 

A,  was  the  owner  of  a  vessel.  B,  was  to  charter  it  for  a  par- 
ticular voyage  to  seek  a  particular  cargo.  Its  tonnage  was 
larger  than  B,  required.  A.  was  willing  to  undertake  half 
the  risk,  and  was  to  have  half  the  profits.  A  charter-party 
was  executed,  on  the  24th  of  April,  1845>  by  which  the 
vessel  was  declared  to  be  let  to  freight,  at  16fl.  a  ton  per 
month,  to  B.,  and  bills  were  to  be  given,  and  payments  from 
time  to  time  made,  by  B,,  which,  taken  together,  would 
cover  one-half  of  the  amount  stipulated  for  the  freight.  On 
the  arrival  of  the  ship  at  home,  B.  was  to  give  a  bill  at 
ninety  days'  date  for  the  remainder  of  the  freight.  Two 
other  instruments  were  executed  on  the  same  day ;  by  the 
first  of  which  A*»  clerk  was  to  join  in  the  adventure,  and, 
"  after  payment  or  deduction  of  the  freight,  and  all  incidental 
expenses,  the  profit  or  loss*'  was  to  be  borne  by  the  parties 
in  equal  moieties ;  and  by  the  other  A.  gave  to  ^.  a  guarantio 
for  the  due  performance,  by  the  clerk,  of  the  stipulations  he 
had  entered  into.  On  the  Ist  of  December,  1845,  while  the 
ship  was  on  the  voyage,  A*  assigned  to  C  the  charter- 
party,  and  wrote  on  the  margin  thereof  a  note  addressed  to 
B,,  requesting  him  to  pay  "  what  is  due."  C  gave  B.  notice 
of  this  assignment  and  note.  The  notice  was  in  the  ordi- 
nary form,  and  no  inquiries  were  made.  B.  continued  the 
payments  which,  by  the  stipulations  in  the  charter-party, 
he  was  boimd  to  make.  The  vessel  returned  in  August,  1846, 
and  the  adventure  turned  out  a  loss.  B.  claimed,  as 
against  C,  to  balance  the  accounts  of  profit  and  loss,  as  he 
would  have  been  entitled  to  do  with  A.  had  the  charter- 
party  not  been  assigned : — Held,  that  in  equity  he  was 
entitled  to  do  ^o.—Manglee  v.  Dixon,  702. 
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CONDITION. 

A  lease  contained  a  covenant  by  the  lessor  to  do  certain  work, 
and  at  the  end  of  the  covenant  were  these  words,  "  and  the 
whole  of  which  is  agreed  to  be  left  to  the  superintendence 
of  the  defendant  and  the  plaintifiTs  son  :" — Held,  that  this 
was  neither  a  condition  precedent  to  nor  concurrent  with  the 
covenant.— JoTie*  v.  Cannock,  700. 

CONSTEUCTION.     See  EccLBsiASxiCiLL  Coubts.  Statutes. 

CONTRIBUTOEY. 

1.  The  7  &  8  Vtct  c.  110,  does  not  create  any  new  liability  in  an 

allottee  of  shares,  beyond  what  his  own  contract  imports.— 
Mutton  V.  Thompson,  161 ;  Norris  v.  Cooper,  161. 

2.  A.  wrote  a  letter  of  application  for  shares  in  a  railway  com- 

pany which  was  provisionally  registered,  and  received 
answer,  in  the  usual  form,  declaring  that  certain  shares  had 
been  allotted  to  him,  on  which  he  was  required  to  pay  a 
deposit.  A,  paid  the  required  deposit,  but  neither  signed 
the  subscribers*  agreement  nor  the  parliamentary  contract. 
The  scheme  was  abandoned : — Held,  that  A,  did  not,  by  his 
letter  of  application  for  shares  and  by  paying  the  deposits 
thereon,  become  a  "  member  "  of  the  company,  or  a  "  con- 
tributory," within  the  meaning  of  the  Joint  Stock  Com- 
panies' Winding-up  Acts.  He  merely  bound  himself  to  take 
such  shares  as  he  had  applied  for,  should  the  company  ever 
in  fact  be  established. — Id.  ib. 

3.  Held,  therefore,  that  his  name  had  been  improperly  put  by 

the  Master  among  the  list  of  contributories,  and  that  the 
Court  below  had  rightly  ordered  it  to  be  expunged  from  the 
list. — Id,  ib, 

4.  A   projected   railway  company,    provisionally  registered,    is 

within  the  meaning  of  the  Winding-up  Acts,  which  may 
therefore  be  applied  to  it  if  a  Court  of  Equity  shall  so  think 
fit.— JJrt^rA*  V.  Hutton,  341. 

5.  The  liability  of  a  person  as  a  contributory  under  the  Winding- 

up  Acts  is  not  a  question  of  law,  but  of  fact.  The  test  of  his 
liability  in  equity  is  his  liability  at  law. — Id.  ib, 

6.  Contributories  are  those  only  who  have  contracted,  by  them- 

selves or  agents,  with  a  creditor,  or  who  have  agreed  to 
indemnify  or  repay,  in  part  or  in  all,  those  who  have 
contracted  with  the  creditor  on  their  own  account. — Id.  ib, 

7.  A.  was  a  member  of  the  provisional  committee  of  a  projected 

railway  company,  which  had  been  provisionally  registered, 

S  p 
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and  the  affairs  of  which  were  put  under  the  aatlioritj  of  a 
managing  committee.    He  accepted  shares,  and  paid  a  deposit 
on  them ;  hut  did  no  further  act.  The  scheme  was  abandoned: — 
Held,  that  on  these  facts  he  was  not  hable  to  a  creditor  for 
business  done  under  the  orders  of  the  managing  committee 
towards  completing  the  projected  undertaking,  and  concerting 
the  association  into  a  regular  company,  and  consequently  he 
was  not  liable  as  a  contributory  under  the  Winding-up  Acts. 
— 7i.  ib, 
8.  The  name  of  a  person  who  had  purchased  shares  in  a  joint-stock 
bank  was,  after  the  stoppage  of  that  bank,  placed  on  the  list 
of  oontributories,  but  only  from  the  date  at  which  he  made 
the  purchase.    An  appeal  was  presented  by  the  official  mana- 
gers against  this  qualification  of  his  liability.   When  the  case 
was  called  on,  this  qualification  was,  by  agreement,  struck 
out,  and  the  order  of  the  Court  below  raried  in  that  respect. 
'^Heriderson  ▼.  Sanderson,  698. 
CONVEESION  OF  ESTATE.    See  Limitatiok  of  Eeal  akd 
PxKSONAL  Estate,  Powxb  to  Conyxbt  Pkbsohal  Estate, 
EioHT  HxiBs,  Will. 
A  testator  made  a  will  in  the  following  form  :  "  Whereas  I  am 
seised  in  fee-simple  of  divers  fireehold  manors,  or  reputed 
manors,  messuages,  lands,  tenements,  rents,  and  heredita- 
ments, situate,  &c.,  and  of  a  leasehold  estate  in,  &c.,  and 
also  of  a  copyhold  estate,  situate,  &c.,  and  also  of  freehold 
estates  in,  &c.,  and  of  large  sums  in  the  funds  of  Mngl^nd : 
Now  I  do  hereby  give  and  devise,  afler  my  just  debts  and 
funeral  expenses  and  legacies  are  paid  (which  I  order  to  be 
paid  out  of  my  personal  estate),  all  my  estates  in  the  funds 
of  England  and  all  my  said  manors,  &c./'  onto  three  persons 
in  succession,  and  their  sons  successively  in  tail  male,  in 
strict  settlement ;  "  and  for  default  of  such  issue,  I  give  and 
devise  the  same  to  my  own  right  heirs  for  ever."     He  then 
gave  his  trustees  a  power,  with  the  consent  of  the  person 
who  might  be  in  possession,  to  lay  out  his  personal  estate  in 
the  purchase  of  freeholds,  &c.,  and  to  settle  the  same  when 
purchased  to  such  uses  as  were  declared  of  his  "  manors,  or 
reputed  manors,  messuages,  lands,  tenements,  rents,  here- 
ditaments, and  premises  devised  by  this  my  will,  as  shall  be 
then  existing  undetermined,  or  capable  of  taking  effect ;  and 
to  and  for  no  other  estate,  use,   trust,  or  purpose  what- 
soever :"-^Held,  first,  that  the  power  to  trustees  to  convert 
personalty  into  realty  did  not  operate  as  an  absolute  con- 
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version :  but,  secondly,  that,  on  the  face  of  the  wiU,  it  was 
the  intention  of  the  testator  to  make  the  two  funds  a  blended 
property,  and  to  give  them  the  character  of  real  estate,  and 
to  make  both  properties  go  together,  and  to  give  both  to 
persons  expressly  designated ;  and  that  such  intention  did 
not  cease  with  the  failure  of  issue  male  under  the  limitations, 
80  as  to  make  the  real  estate  afterwards  go  in  one  way,  and 
the  personal  estate  in  another. — De  Beauvoir  v.  De  Beau- 
voir,  524. 

COPYHOLD. 

An  Act  of  Parliament  incorporated  certain  persons  as  a  company 
for  the  purpose  of  making  a  canal,  and  gave  them  powers 
to  purchase  and  hold  lands  for  the  purposes  of  the  Act ;  it 
authorized  persons  to  "  contract  for,  sell,  and  convey  their 
lands ;"  gave  a  form  of  conveyance  "  of  all  the  estate,  right, 
title,  and  interest"  of  the  person  conveying;  and  enacted 
that  all  such  contracts,  agreements,  sales,  conveyances,  and 
assurances  should  be  valid  to  all  intents,  &c.  8.  was  a 
tenant  of  copyhold  land,  a  portion  of  which  was  wanted  for  the 
purposes  of  the  canal ;  heboid  it  to  the  company,  and  executed 
a  conveyance  according  to  the  form  given  by  the  Act.  The 
land  was  then  applied  to  the  purposes  of  the  canal.  On  the 
death  of  S.  the  lord  made  a  proclamation  for  the  heir  of  & 
to  come  in  and  be  admitted  as  a  tenant  on  the  rolls  of  the 
manor.  No  one  appeared  to  claim  admittance,  and  the  lord 
seized  the  land  quottsque.  He  afterwards  brought  ejectment 
against  the  canal  proprietors,  and  obtained  judgment  against 
them,  on  the  ground  that  the  conveyance  under  the  Canal  Act 
had  only  vested  in  them  an  equitable  estate  in  the  copyhold 
land.  He  then  interfered  to  stop  the  course  of  the  naviga- 
tion. The  canal  proprietors  filed  a  bill  against  him,  praying 
that  the  customary  heir  of  S,,  or  such  other  person  as  the 
plaintiffs  might  appoint,  might  be  admitted  to  the  copyhold 
premises,  the  plaintiffs  undertaking  to  pay  the  fine  and  fees 
upon  such  admission ;  and  further  praying  for  a  perpetual 
injunction  and  general  relief.  The  Vice-Chancellor  made  a 
decree  directing  that  the  customary  heir  of  8.  (who  had 
been  made  a  party  to  the  suit)  should  be  admitted  tenant  to 
the  copyhold  premises  in  question,  and  when  admitted  should 
hold  the  same  as  trustee  for  the  plaintiffs  in  the  suit,  and  the 
amount  of  the  fine  was  referred  to  the  Master,  and  an  injunc- 
tion was  granted  as  prayed :— Held,  that  the  decree  of  the 
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Yice-Chancellor  was  right.  — Dimes  y.  The  Grand  JuneHom 

Canal  Company,  794. 
COEPORATION.    See  Irish  Juby  Act,  Jubymak. 
COSTS.    See  Beoistbation  Acts. 

1.  The  House  ordered  the  costs  of  an  appeal,  in  a  case  arising  oat 

of  the  construction  of  a  wiU,  to  come  out  of  the  estate,  hut 
the  trustee  having  unnecessarily  printed  certain  documents 
for  the  hearing  of  the  appeal,  the  costs  of  such  printing  were 
disallowed. — Prenclergast  v.  Prendergast,  196. 

2.  The  House,  in  overruling  exceptions  which  had  been  allowed 

in  the  Court  below  but  which  ought  to  have  been  over- 
ruled there,  gave  the  costs  in  the  court  below. — Attorney' 
General  v.  Cox,  240. 

3.  A  petition  to  dismiss  an  appeal  for  incompetency  was  itself 

dismissed.    The  costs  were  reserved. — Geils  v.  Oeils,  280. 

4.  In  a  suit  for  a  divorce  ^h  mensd  et  thoro,  the  wife  obtained 

judgment  in  the  court  below,  with  costs  ;  that  judgment  was 
reversed  by  the  Lords,  on  the  ground  that  the  remedy  sought 
was  not  the  proper  one,  but  the  interlocutor  was  allowed  to 
stand  so  far  as  it  gave  the  wife  the  costs  in  the  court  below. 
• — Paterson  v.  Paterson,  308. 
The  wife,  however,  was  not  allowed  her  costs  in  the  appeal. 
Quaere, — Id.  ih. 

COVENANT.    See  Aobeembnt,  Conditiok,  Lejlse. 

DEVISAVIT  VEL  NGN.    See  Equity,   Heib-at-Law,   Prac- 
tice, 6,  7,  8,  9. 
A  verdict  having  passed  against  an  heir,  on  the  trial  of  an  issue 
of  devisavit  vel  nan,  a  Court  of  Equity  was  held  properly 
to  have  refused  him  a  new  trial. — McGregor  v.  Topham,  132. 

DIEECTORS.     See  Railway  Company. 

DISCLOSURE  OF  FACTS. 

The  assignee  of  a  chose  in  action,  or  security  of  any  kind, 
where  there  has  been  no  fraud,  stands  in  exactly  the  same 
situation  as  the  assignor  as  to  the  equities  arising  upon  it 
He  must  be  taken  to  be  cognisant  of  them.  It  is  his  duty 
to  make  inquiries,  and,  as  a  general  rule,  the  creator  of  the 
security  thus  assigned  is  not  bound,  on  receiving  a  simple 
notice  of  the  assignment,  to  volunteer  information.  If  a  loss 
arises,  it  fslls  upon  him  whose  duty  it  is  to  make  the  in- 
quiries and  who  has  not  made  them. — Mangles  y.  Dixon,  702. 
But  if  the  notice  given  by  the  assignee  discloses,  on  the  face 
of  it,  that  which  induces  the  belief  that  he  has  been  deceived 
in  accepting  the  assignment,  the  creator  of  the  security  is 
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bound  to  inform  the  assignee  of  the  real  circmnstances,  and 
if  he  should  not  do  so,  he  will  be  bound  to  perform  the 
stipulations  of  the  security,  and  cannot  be  allowed  to  take 
advantage  of  the  equities  existing  as  between  the  assignor 
and  himself. — Id.  ib. 

DISTRIBUTIONS,  STATUTE  OF.    See  Executoe. 

DIVORCE.     See  Costs,  Pleading,  Practice,  2. 

1.  Neglect,  silence,  shunning  the  wife's  company,  and  declarations 

by  the  husband  that  he  will  never  cohabit  with  her,  do  not 
constitute  that  "  cruelty  and  maltreatment"  in  respect  of 
which  ther  law  will  grant  to  the  wife  a  divorce  h  mensd  et 
ihoro. — Paterson  v.  Paterson,  308. 

2.  Where,  in  a  case  of  this  sort,  the  Court  of  Session  had  pro- 

nounced for  a  divorce,  the  Lords  reversed  the  interlocutor. — 
Id.  ib. 

3.  Actual  personal  violence,  or  the  immediate  menace  of  it,  is 

not  the  only  ground  of  maltreatment  in  respect  of  which 
such  a  divorce  will  be  granted. — Id.  ib 

4.  Qutere,  whether  constant  revilings  and  accusations  of  all  sorts 

of  crimes  made,  and  falsely  made,  before  friends  and  servants, 
would  constitute  a  ground  for  such  a  divorce. 

6.  The  general  principle  of  the  law  as  to  divorce  h  mensd  et  thoro 
is  the  same  in  England  and  Scotland. — Id.  ib. 

6.  But  it  seems  that  a  special  principle  exists  in  the  law  of  Scot- 
land,  which  permits  a  divorce  for  a  wilful  desertion  continued 
for  four  years. — Id.  ib. 
ECCLESIASTICAL  COURTS.     See  Divobce,  Evidence. 

The  54  Geo.  3,  c.  68,  s.  9,  prohibits  a  proctor  from  permitting 
or  suffering  "his  name  to  be  in  any  manner  used  in  any 
suit,  the  prosecution  or  defence  of  which  shall  appertain  to 
the  oflSce  of  a  proctor,  or  in  obtaining  probates  of  will,  letters 
of  administration,  or  marriage  licenses"  for  the  benefit  of 
any  other  person.  The  10th  section  enacts,  "  that  in  case 
any  person  shall,  in  his  own  name,  or  in  the  name  of  any 
other  person,  make,  do,  act,  exercise,  or  perform  any  act, 
matter,  or  thing  whatsoever,  in  any  way  appertaining  or 
belonging  to  the  office,  function,  or  practice  of  a  proctor, 
for  or  in  consideration  of  any  gain,  fee,  or  reward,  or  with 
a  view  to  participate  in  the  benefit  to  be  derived  from  the 
office,  function,  or  practice  of  a  proctor,  without  being 
admitted  and  enrolled,  he  shall  forfeit  60/. :  "—Held,  that, 
construing  these  two  sections  together,  the  acts  intended  by 
the  latter  section  to  be  prohibited  were  those  which  were 
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legally  incident  to  the  office  of  a  proctor ;  not  those  which, 
though  usually  performed  by  him,  were  not  of  right  incident 
to  his  office.  And,  therefore,  that  a  registrar  of  an  Ecclesi- 
astical  Court,  who,  in  cases  where  there  was  no  testamentary 
contest,  had  prepared  the  documents,  and  done  the  acts 
necessary  for  obtaining  letters  testamentary,  and  probates 
of  wills,  and  other  similar  matters,  had  not  thereby  subjected 
himself  to  the  penalty  imposed  by  the  10th  section. — Stephen^ 
son  y.  Higginson^  638. 

ECCLESIASTICAL  PROFITS,    i^ee  P&bbbwd. 

ENEOLMENT  OF  DECREE.    See  Vicb-Chakcbllob. 

EQUITr.  See  Assionbb,  Copyhold,  Plbadino,  Rboistba- 
TioN  Acts,  Sbttlbmbnt,  Tbustbb,  Ybndob  and  Pubchasbb. 
The  performance,  by  the  creator  of  a  security,  of  any  inter- 
mediate stipulations  in  it,  after  he  has  receired  notice  of  its 
assignment,  being  an  act  done  under  both  a  legal  and  an 
equitable  liability,  can  never,  in  itself,  be  considered  as  a 
ground  for  fixing  him  with  a  liability  to  something  beyond 
that  by  which  he  is  equitably  bound. — Mangles  v.  Dixan^  702. 
Q,u.  Whether  a  bill  filed  to  set  aside  a  sale  and  oonreyance  of 
an  estate,  which  alleged  fraud  and  set  forth  circumstances 
that  did  not  come  up  to  a  case  of  fraud,  and  which  bill  was 
therefore  dismissed,  might  not  have  been  maintained,  had 
the  plaintiff  abstained  from  making  the  charge  of  fraud 
and  sought  to  set  aside  the  sale  and  conveyances  as  im- 
providently  made  and  hastily  executed. — Cursan  r.  BuU 
worth,  742, 

EVIDENCE.    See  Foebiqn  Law. 

1.  Evidence  of  foreign  law  was  tendered  on  the  trial  of  an  issue 

before  a  jury.  It  was  objected  to,  on  the  ground  that  as  the 
issue  did  not  in  terms  raise  any  question  of  foreign  law.  the 
evidence  was  a  surprise  on  the  party  against  whom  it  was 
produced.  The  evidence  was  admitted,  and  the  objection  of 
surprise  was  put  on  the  record  as  one  of  the  heads  of  a  bill 
of  exceptions.  The  evidence  was  really  inadmissible,  on  the 
ground  that  the  lex  fori  was  that  by  which  alone  the  issue 
could  be  decided  ;  but  no  notice  of  this  ground  of  objection 
was  taken  in  the  biU  of  exceptions : — Held,  that  the  Court 
of  Error  could  not  look  beyond  the  bill  of  exceptions,  but 
must  decide  on  that  alone,  and  that  the  objection  of  surprise 
was  not  sufficient  to  exclude  the  evidence. — Bain  v.  WkiU' 
haven  Railway  Company,  1. 

2.  The  law  of  the  country  where  a  contract  is  to  be  enforced,  not 
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that  of  the  country  in  which  it  is  made,  goyems  the  question 
of  admissibility  of  evidence  on  the  trial  arising  out  of  such 
contract. — Id,  ib, 

3.  The  Companies  Clauses'  Consolidation  Act  for  Scotland  (8  & 

9  Vict.  c.  17,  8.  9)  requires,  in  the  same  terms  as  the 
English  statute  of  that  name,  a  book  to  be  kept,  containing, 
in  alphabetical  order,  **  the  names  of  the  shareholders,  with 
the  number  of  the  shares  to  which  such  shareholders  shall 
be  respectively  entitled,  distinguishing  each  share  by  its 
number,  and  the  amoimt  of  the  subscriptions  paid  on  such 
shares/*  The  29th  section  of  the  statute  makes  such  book 
primd  facie  evidence  of  a  person  being  a  shareholder : — Held, 
Jirttt  that  as  this  was  an  exceptional  privilege  in  favour  of  the 
company,  the  provisions  of  the  statute  with  respect  to  the 
mode  of  keeping  the  book  must  be  strictly  complied  with ; 
and,  secondly,  that  an  entry  in  the  book,  describing  A,  as 
possessed  of  a  certain  number  of  shares,  numbered  from  one 
given  number  to  another  given  number,  and  stating  a  gross 
amount  as  piud  upon  these  shares,  was  a  sufficient  compliance 
with  those  provisions,  so  as  to  render  the  book  admissible  in 
evidence. — Id,  ib. 

4.  The  statute  requires  that  a  book,  to  be  called  "  the  Begister 

of  Shareholders,"  shall  be  kept.  The  book  actually  kept  was 
marked  "  Register  of  Proprietors  :*'—  Held,  that  this  varia- 
tion in  the  title  did  not  prevent  it  from  being  given  in 
evidence. — Id.  ib. 

5.  In  an  action  of  libel,  the  defendant  pleaded  the  general  issue, 

and  also  a  plea  under  the  6  &  7  Vict.  c.  96,  denying  actual 
malice,  and  stating  an  apology.  On  the  trial  the  plaintiff,  in 
order  to  prove  malice,  tendered  in  evidence  other  publications 
of  the  defendant,  going  back  above  six  years  before  the  pub- 
lication complained  of: — Held,  that  these  publications  were 
admissible  in  e^'idence. — Barrett  v.  Long,  395. 

6.  The  54  Geo.  3,  c.  68,  s.  9,  prohibits  a  proctor  from  permitting 

or  suffering  **  his  name  to  be  in  any  manner  used  in  any  suit, 
the  prosecution  or  defence  of  which  shall  appertain  to  the 
office  of  a  proctor,  or  in  obtaining  probates  of  will,  letters  of 
administration,  or  marriage  licenses"  for  the  benefit  of  any 
other  person.  The  10th  section  enacts,  **  that  in  case  any 
person  shall,  in  his  own  name,  or  in  the  name  of  any  other 
person,  make,  do,  act,  exercise,  or  perform  any  act,  matter, 
or  thing  whatsoever,  in  any  way  appertaining  or  belonging 
to  the  office,  function,  or  practice  of  a  proctor,  for  or  in 
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eoiiBideration  of  any  gain,  fee,  or  reward,  or  with  a  Tiew  to 
participate  in  the  benefit  to  be  derired  from  the  office, 
function,  or  practice  of  a  proctor,  without  being  admitted 
and  enrolled,  he  shall  forfeit  50/. 
7.  On  the  trial  of  an  action  for  penalties  brought  on  this  statute, 
evidence  from  certain  Ecclesiastical  Courts  was  tendered,  to 
show  that  it  was  customary  for  the  registrar  to  do  these  acts, 
and  to  receive  fees  on  account  of  doing  them : — Held,  that 
*  such  evidence  was  properly  admitted. — 8ievens<m  t.  JEBg- 
ginson,  638. 

EXCEPTIONS.    See  Bill  of  Excxptiohs,  Ps^cncs. 
EXECUTOR. 

1.  A  testator  devised  "  all  my  estate,  both  real  and  personal,  to 

£*  J3.,  his  executors,  administrators,  and  assigns,  to  and  for 
the  several  uses,  intente,  and  purposes  following ;  that  is  to 
say ;"  and  then,  after  specifying  various  objecte  of  hia  bounty, 
appointed  "  the  said  £!.  JS.  executor  of  this  my  last  will  and 
testament."  Thetrustsof  the  will  did  not  exhaust  the  estate  :^- 
Held,  affirming  a  decree  of  Lord  Chancellor  Cottenhiimf  that 
£,  JS,  did  not  become  entitled  to  the  residuary  personal  estate 
for  his  own  benefit,  but  was  a  trustee  thereof  for  the  widow 
and  next  of  kin  of  the  testator,  according  to  the  Statute  of 
Distributions.  {Dawson  v.  Clark,  18  Yes.  247,  affirmed).^- 
JSllcoek  V.  Mapp,  492. 

2.  The  rule  in  such  a  case  is,  that  where  there  appears  a  "  plain 

implication  or  strong  presumption"  that  the  testator,  by 
naming  an  executor,  meant  only  to  give  the  office  of  executor, 
and  not  the  beneficial  interest,  the  person  named  shall  be  con- 
sidered a  trustee  for  the  next  of  kin  of  the  undisposed  sur- 
plus.—7i.  ib.  509,  n.   {See  11  Geo.  4  &  1  JVm,  4,  o.  40). 

FOREIGN  LAW.    See  Evidence. 

FRAUD.    See  Equity,  Plbadiuo. 

FEENCH  CLAIMS. 

A.,  a  British  subject,  claimed  to  be  entitled  to  compensation 
for  certain  losses  suffered  by  him  through  confiscation  of  his 
property  in  the  first  French  revolution.  The  Grovernments  of 
JSngland  and  France  entered  into  conventions  respecting  com- 
pensation to  be  afforded  to  British  subjects.  The  English  Go- 
vernment received  all  the  money  agreed  upon  between  the  two 
Governments  as  the  amoimt  of  compensation,  and  undertook 
to  satisfy  all  the  claimants.  An  Act  of  Parliament  was  passed 
declaring  how  claims  were  to  be  preferred  and  liquidated. 
A,  presented  his  claim  to  commissioners  appointed  under  the 
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Act,  and  his  claim  was  rejected.  After  payment  of  the  claims 
which  were  established  to  the  satisfaction  of  the  commission- 
ers, a  surplus  remained,  which,  according  to  one  of  the  pro- 
visions of  the  Act,  was  paid  over  to  the  Lords  of  the  Treasuiy. 
A,  proceeded  to  make  his  claim  afresh  under  a  petition  of 
right: — Held,  that  he  had  no  remedy  except  under  the 
provisions  of  the  statute. — De  Bode  r.  The  Queen,  449. 
HEIE-AT-LAW. 

1.  There  is  no  absolute  rule  in  a  Court  of  Equity  requiring  that 

Court,  as  of  course,  to  grant  a  second  trial  in  an  issue  of 
devisavit  vel  nan,  when  the  Judge  in  Equity  is  satisfied  that 
no  new  light  could  be  thrown  on  the  subject  by  a  further 
investigation. — McChregor  v.  Topham,  132. 

2.  Though  there  may  be  an  outstanding  legal  estate,  which  com- 

pels the  heir-at-law  to  come  into  Equity,  he  cannot,  on  that 
account,  claim  a  right  to  have  the  issue  tried  a  second  time, 
if  the  Court,  in  the  exercise  of  its  discretion,  should  deem 
the  first  verdict  satisfactory. — Id.  ib, 

3.  In  every  such  issue  the  Court  of  Equity  requires  that  all  the 

attesting  witnesses  to  a  will  shall,  if  it  is  possible  to  procure, 
their  attendance,  be  examined. — Id.  ib. 
HOUSE  OF  LORDS.    See  Appeal,  Pbacticb. 

1.  A  judgment  of  the  House  of  Lords  is  conclusive,  and  cannot  be 

reversed  or  corrected,  except  by  Act  of  Parliament. — Ibmmey 
V.  White,  49. 

2.  This  House  is  at  liberty,  without  regard  to  the  form  of  an 

appeal,  or  the  points  raised  upon  it,  to  put  questions  of  law 
to  the  Judges. — Bright  v.  Sutton,  341. 

3.  Qu.  Whether  this  House,  like  any  other  court  of  justice,  may, 

in  a  subsequent  case,  overrule  a  previous  decision  of  its 
own. — Id.  ib. 

4.  The  Judges  were  required  to  answer  a  question  put  by  the 

House.  One  of  them  differed  from  the  rest.  The  opinions 
of  the  majority  were  stated  by  one  of  their  number,  and,  in 
the  statement,  the  principle  on  which  the  dissentient  Judge 
formed  his  opinion  was  set  forth  to  his  satisfaction.  The 
House  did  not  require  him  to  state  his  reasons  at  length.— 
Salmon  v.  Webb,  510. 

6.  An  application  to  advance  an  appeal  for  hearing  must  be  made 
to  the  Appeal  Committee,  and  not  to  the  House. — Birch  v. 
Joy,  665. 

6.  The  Lords  allowed  the  opinion  of  a  learned  Judge,  who  had 
been  present  at  the  hearing  of  the  cause,  but  who  wwb 
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usable  to  Attend  wben  the  Judf^'  opmionB  were  ddirend 
to  be  read  hy  one  of  hii  brethren  ;  but  it  was  eypreil] 
declared  that  thii  could  not  be  done  as  a  matter  of  ooniM 
— Stepken*«»  T.  Siffffinton,  638. 

IKTEEE8T  OF  A  JUDGE. 
1.  A  public  company,  which  watmoorporated,  filed  a  bill  in  eqnit] 
against  a  landowner,  in  a  matter  largely  inTolvinf;  the  intereab 
of  the  companj.  The  Lord  Chancellor  had  an  interest  m  i 
■harehotder  in  the  eompanj  to  the  amoont  or  sereral  tbonMni 
poondi,  a  IHet  which  iras  nntcnomi  to  the  defendant  in  tin 
eoit  The  canae  ma  heard  before  the  Tice-Chancellor,  wh< 
granted  the  relief  sought  bj  the  company.  The  Lon 
Chancellor,  on  appeal,  affirmed  the  order  of  the  Vice 
Chancellor; — Held,  that  the  Lord  Chancellor  waa  diaqnali 
fied,  on  the  ground  of  interest,  from  sitting-  as  jndge  in  thi 
canse,  and  that  his  decree  was,  therefore,  voidable,  and  nrast 
eonseqnentlj,  be  rerersed. — Dime*  t.  Orand  Junction  Cana 
Company,  759. 
S.  Held,  al*o,  that  the  Vice-chancellor  is,  onder  the  S3  Om.  3 
e.  24,  a  judfce  subordinate  to,  but  not  dependent  on,  thi 
Lord  Chancellor,  and  that,  consequently,  the  diaqoalificatioi 
of  the  Lord  Chancellor  did  not  affect  him  ;  bat  that  hi 
decree  might  be  made  the  subject  of  appeal  to  *-■>■■■  House-— 
Id.  ib. 
3.  Before  a  decree  made  by  the  Vice-ChBncellor  can  be  appealet 
against,  it  is  required  to  be  enrolled.  The  enrolment  ia  thi 
act  of  the  Lord  Chancellor : — Held,  that  the  act  of  enrol 
ment,  though  performed  by  a  Lord  Chanoellor  disqualifiet 
by  interest  from  adjudicating  in  the  cause,  was  not  affectei 
by  his  disqualification,  but  was  ralid  for  the  purpose  o 
bringing  up  the  appeal  to  this  House. — Id.  ib. 

IBISH  JURY.    See  Jubyhkn. 

ISSUE,     See  Pbacticb. 

JCBTMAN. 

1.  A  town  councillor  is,  by  the  3  &  4  Viet.  c.  108,  disqoalifie- 

from  being  a  special  juryman.  The  name  of  a  town  coon 
cillor  stood  on  a,  special  jury-list  after  it  had  been  redoced  :— 
Held,  that  under  the  Irish  Jury  Act,  3  &  4  Wnt.  4,  c  91  h 
was  liable  to  challenge  for  this  disqualifioation  when  abon 
to  be  sworn. — Barrett  v.  Long,  395. 

2.  The  right  of  challenge   against   a  juryman  is   a  common.lai 

right,  which  cannot  be  talieD  away  except  by  the  expres 
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terms  of  a  statnte ;  and  qvttre,  whether  it  is  taken  away  by 
the  3  &  4  Wm,  4,  c.  91,  except  in  cases  where  corporate 
bodies  are  parties,  and  kindred  or  affinity  with  a  member 
of  the  corporate  body  is  the  ground  of  challenge. — Id,  ib. 
3.  It  is  not  taken  away  by  the  effect  of  the  3  &  4  Wm,  4,  c.  91, 
in  respect  of  a  disqualification  created  since  that  statute,  and 
where  a  challenge,  in  respect  of  such  disqualification,  was 
made  after  reducing  a  special  jury,  it  was  held  not  to  be 
necessary  to  allege  that  the  disqualification  had  arisen  since 
the  jury  was  reduced. — Id.  ib, 
LEASE. 

1.  A  lease  of  alum-mines  gave  the  lessee  the  right  to  obtain  alum 

from  certain  coal-wastes.  A  subsequent  lease  of  the  coal- 
mines provided  that  nothing  thereby  granted  should  injure 
the  rights  of  the  parties  who  held  the  alum-mines.  The 
alum  existed  in  the  coal-wastes.  The  coal  lessees  could  not 
thoroughly  work  the  coal  without  removing  the  pillars  which 
supported  the  roof;  but  by  doing  this,  the  alum  would  be 
rendered  impossible  to  be  reached : — Held,  that  the  coal- 
pillars  could  not  be  removed. — Glasgow  {JSarl)  v.  Hurlet 
Alum  Company,  25. 

2.  Where  a  lease  contains  a  personal  covenant  for  the  payment 

of  rent,  and  the  lease  is  surrendered,  the  personal  covenant 
is  independent  of  the  estate  in  the  property,  and,  so  far 
as  relates  to  rent  previously  due,  is  not  affected  by  the 
surrender ;  but  the  lessor  remains  a  specialty  creditor  for 
the  rent  which  accrued  due  before  the  surrender. — Attorney* 
General  v.  Cox,  240. 

LIBEL.     See  Evidbncb,  Plbadiwo. 

LONDON  TITHES.    See  Tithbs. 

MAERIAGE   (SETTLEMENT   UPON).      See   Rboistbatioh 
Acts. 

MINES. 

A  lease  of  alum-mines  gave  the  lessee  the  right  to  obtain  alum 
from  certain  coal-wastes.  A  subsequent  lease  of  the  coal- 
mines provided  that  nothing  thereby  granted  should  injure 
the  rights  of  the  parties  who  held  the  alum-mines.  The  alum 
existed  in  the  coal-wastes.  The  coal  lessees  could  not 
thoroughly  work  the  coal  without  removing  the  pillars  which 
supported  the  roof;  but  by  doing  this,  the  alum  would  be 
rendered  impossible  to  be  reached: — Held,  that  the  coal 
pillars  could  not  be  removed.  —  Glasgow  (JEarl)  v.  The 
Hurlet  Alum  Company,  25. 
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MOETGAGE. 

1.  A  mortgagor  represented  to  an  intending  purchaser  that  the 

estate  was  only  liable  to  a  mortgage  for  2O,O00L  to  G.  and 
Co.,  an  additional  sum  of  10,(XX)/.  being  secured  on  the 
mortgagor's  personal  property.  The  whole  sum  had  in  fact 
been  originally  secured  on  the  land,  and  G.  and  Co.  denied 
that  they  had  ever  done  anything  to  part  from  their  seca- 
rity  on  the  land.  After  the  death  of  the  mortgagor,  G, 
and  Co.  filed  a  bill  of  foreclosure,  and  obtained  from  the 
purchaser  the  whole  30,000/. : — Held,  that  as  between  the 
purchaser  and  the  executors  of  the  mortgagor,  the  repre- 
sentations made  by  the  mortgagor  to  the  intending  purchaser 
were  equivalent  to  a  contract  with  him,  and  the  personal 
property  of  the  mortgagor  was  liable  to  the  extent  of  the 
10,O0OL^Attamey'General  v.  Cox,  240. 

2.  C  and  Co.  were  legal  mortgagees  and  specialty  creditors  for 

a  sum  of  30,000/.  on  Y.*s  estate.  Certain  official  persona 
acting  as  trustees  for  the  Crown  paid  off  this  debt,  and 
receiyed  an  assignment  of  the  mortgage,  and  of  a  covenant 
therein  contained,  with  liberty  to  sue  upon  it  in  trust  for  the 
Crown : — Held,  that  the  Crown  was  legal  mortgagee  and 
specialty  creditor  for  the  30,000/.  originally  due  to  C.  and 
Co. — Id,  ib. 

3.  It  is  not  a  rule  of  equity,  that  upon  the  purchase  of  property 

subject  to  incumbrances  for  its  full  value,  the  vendor  is 
bound  to  apply  the  purchase-money  in  payment  of  the 
incumbrances  according  to  their  priorities.  Such  a  duty  can 
only  be  the  result  of  express  agreement  or  of  a  contract  to 
be  implied  from  the  circumstances  of  the  case. — Id.  ih, 

4.  Where  a  lease  contains  a  personal  covenant  for  the  payment 

of  rent,  and  the  lease  is  surrendered,  the  personal  covenant 
is  independent  of  the  estate  in  the  property  mortgaged,  and 
is  not  affected  by  its  surrender  or  other  determination.  The 
lessor,  therefore,  remains  a  specialty  creditor  for  the  rent 
which  accrued  due  before  the  surrender. — Id.  ih, 

NEW  TRIAL.    See  Heie  at  Law,  Peacticb. 

NOTICE.  See  Vbstbt. 
1.  A  debtor  assigned  his  house  and  business  in  trust  for  pay- 
ment of  his  debts,  retaining  to  himself  the  management  of 
the  business,  imder  the  superintendence  of  the  trustees, 
who,  on  his  failing  to  perform  his  covenants  in  the  trust- 
deed,  were  thereby  empowered,  afler  having    given  him 
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three  months'  notice,  to  sell  the  house  and  business.  Such 
notice  was  given,  but  waived  bj  consent  of  the  creditors 
and  trustees,  assembled  at  a  general  meeting : — Held,  that  a 
sale  afterwards  made  by  the  trustees,  without  further 
notice,  was  unauthorized  and  unlawful. —  Tommey  y.  White, 
49. 
2.  A,,  a  landowner,  through  whose  estate  a  part  of  a  pro- 
jected railway  was  to  pass,  became  a  party  to  a  deed  with 
the  projectors  of  the  railway,  by  which  he  covenanted  to 
withdraw  his  opposition  to  their  bill  and  to  oppose  a  rival 
bill,  and  they  covenanted  to  pay  him  a  certain  sum  of 
money  in  case  their  bill  should  pass  within  six  months  from 
the  date  of  the  deed,  or  to  pay  him  a  different  sum  if  the 
rival  bill  should  pass  within  eighteen  months  from  the  date 
of  the  deed.  It  was  then  provided  that  if  the  bill  of  these 
projectors  should  not  be  passed  into  a  law  within  six 
months  from  the  date  of  the  agreement,  either  party  might 
put  an  end  to  the  agreement  by  a  notice.  The  deed  then 
contained  a  covenant  on  the  part  of  these  projectors,  by 
which  they  agreed,  if  the  two  companies  should  be 
amalgamated,  to  pay  a  certain  sum  within  three  months 
after  such  amalgamation.  The  deed  was  dated  on  the  16th 
of  March,  1846.  The  two  companies  were  amalgamated  in 
June,  1846 ;  but  no  bill  ever  passed  at  the  instance  of  these 
projectors  alone.  In  November,  1846,  these  projectors  gave 
a  notice  to  put  an  end  to  the  agreement.  A.  declared  in 
covenant  against  these  projectors,  on  that  clause  of  the  deed 
by  which  he  was  to  receive  a  sum  of  money  within  three 
months  afler  the  amalgamation  of  the  companies.  The 
defendants  pleaded  that  their  bill  had  never  passed  into  a 
law,  that  at  the  end  of  six  months  they  had  given  notice  to 
put  an  end  to  the  agreement,  and  that  they  had  not  taken 
the  plaintifiTs  land : — ^Held,  that  this  plea  was  no  answer  to 
the  action — Capper  v.  Lindsey  (Earl),  293. 
PEERAGE. 

An  Irish  earldom  was  created,  and  a  holder  of  that  earldom 
was  afterwards  created  a  viscount  of  the  United  Kingdom ; 
the  patent  creating  the  viscounty  described  the  grantee  by 
the  name  and  title  of  the  Irish  earldom.  On  the  death  of 
one  holder  of  these  titles  his  eldest  son  received  a  writ  of 
summons  to  attend  the  House  of  Peers  as  an  English 
viscoimt  He  did  so,  and  took  his  seat  as  a  viscount. 
He  subsequently  petitioned  to  have  his  claim  to  vote  for 
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nprewntatire  peers  of  IrtHamd  allowed,  and  it  was  sllo' 
Aft«r  his  death  his  son  receired  s  writ  of  mmmoDB  ai 
Engliah  TiBooimt,  and  took  hii  seat  in  tbat  cbancter. 
then  petitioned  to  be  admitted  to  'rote  tar  reprcM 
tive  peen  of  Ireland  in  Tirtne  of  the  Iriah  earldom, 
petition  came  before  the  Conunitt«e  for  PriTiiegea. 
patent*  crealing  the  Irish  earldom  and  the  English  viacoQ 
the  writ  of  snmmonfl  to  the  preriooa  viacount,  and 
entry  on  the  jonmala  ahowing  that  he  had  taken  hia  aeat, 
likewiae  the  reiolntion  of  the  Committee  for  Pririli 
admitting  hia  claim  to  rote  for  representative  peen,  i 
all  prored : — Held,  that  tliiB  was  not  sofficieat  to  estal 
the  claim  of  the  present  claimant ;  tliat  the  evidence  n 
be  inch  as  would  ofitaelf.  if  the  claim  was  now  made  iritl 
reference  to  vaj  prcTiooB  claini,  be  rafficient  to  eatablish  i 
Buch  evidence  not  being  produdble  at  the  mompnt,  the  i 
sideration  of  the  claim  wu  adjonmed.  —  Tke  Sari 
Dorunykmore'i  Claim,  S2S. 

PEER.    &«AonBmiiT. 

PETITION  OF  EIGHT. 

Av  a  British  subject,  claimed  to  be  entitled  to  eompensat 
tcx  certain  losses  suffered  bj  him  throngh  oonfiacation 
hie  property  in  the  first  Fr«ich  rerolntion.  The  Gove 
ments  of  England  and  JVonoe  entered  into  oonventii 
respecting  compensation  to  be  afforded  to  British  enbjet 
The  English  Govemment  received  all  the  monej  agreed  ui 
between  the  two  Govemment«  as  the  amopnt  of  compen 
tioQ,  and  oodertook  to  eatiafj  all  the  daimanta.  An  Act 
Parliament  wss  passed  declaring  how  clsdnu  were  to 
preferred  and  liquidated.  A.  presented  his  claim  to  co 
miuiouere  appointed  nnder  the  Act,  and  adopted  the  mo< 
of  proceeding  provided  by  it  1  his  claim  was  rejected.  Af 
payment  of  the  claims  which  were  Mtabliahed  to  the  Batia£ 
tion  of  the  commissioners,  a  snrplna  remained,  which, 
accordance  with  one  of  Gte  provisions  of  the  Act,  was  p 
over  to  the  Lords  of  the  Treaanry.  A.  proceeded 
make  his  claim  afreah  under  a  petition  of  right : — He 
that  he  had  no  remedy  except  onder  the  proviaioas  of  1 
etatnte.— i^^oib  v.  The  Quwn,  449. 

PLEADING.      ^^AOSBBHBNT. 

I.  The  28  S«n.8,  o.  11,  s.  3,  givea  the  "  tithes, fruita,  oblatio 
obvcntions,  emoluments,  commoditiH,  adrantagea,  nuta,  t 
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all  other  whatsoever  reyenues,  casualties,  or  profits,  certain 
and  uncertain,  afiering  or  belonging  to  any "  dignity,  pre- 
bend, or  benefice  therein  mentioned,  which  shall  accrue 
between  the  occurrence  of  a  vacancy  and  a  new  appointment, 
to  the  appointee.  The  5  &  6  Whi,  4,  c.  30,  directs  the  pro- 
fits of  dignities  or  benefices  without  cure  of  souls,  becoming 
vacant  during  the  existence  of  a  certain  ecclesiastical  com- 
mission, to  bo  paid  to  the  treasurer  of  Queen  Anne*s  bounty, 
who  is  to  keep  an  account  of  the  receipts  and  expenses, 
and  retain  the  balance  until  he  shall  be  otherwise 
ordered  "by  competent  authority."  By  a  subsequent 
statute  the  Crown  is  declared  entitled  to  appoint,  notwith- 
standing the  existence  of  the  commission  in  question,  three 
persons  to  certain  prebends  therein  named.  One  of  these 
appointees,  having  duly  demanded  from  the  treasurer  of 
Queen  Annes  Bounty  the  profits  received  by  him  during 
the  vacancy,  brought  an  action  of  money  had  and  received 
to  recover  them.  A  special  verdict  (on  a  verdict  found  in 
his  favour)  declared  these  to  be  "  the  net  profits  of  the  pre- 
bend :" — Held,  that  a  judgment  for  the  plaintifi*  given  on  this 
verdict  could  not  be  sustained,  because  it  did  not  distinguish 
the  sources  from  which  these  profits  might  arise,  nor  show 
whether  they  were  derived  from  the  corpus  of  the  prebend  to 
which  he  was  individually  entitled,  or  from  sums  due  to  him 
in  respect  of  his  share  of  the  funds  of  the  corporation  aggre- 
gate, of  which,  as  prebendary,  he  was  a  member. — JBepton  v. 
Hodgson,  72. 

2.  A  plea  which  does  not  merely  raise  an  objection  to  a  parti- 
cular form  of  proceeding,  leaving  it  to  the  plaintiff  to  pro- 
ceed in  a  different  form  at  another  time,  but  which,  if 
allowed,  entirely  bars  the  plaintiff  from  his  remedy,  is  a 
peremptory  and  not  a  dilatory  plea,  within  the  6  Geo. 4k,  c,  120, 
s.  5,  and  a  decree  thereon  may  be  the  subject  of  appeal  to 
this  House. — Geih  v.  Oeils,  280. 
A  Scotchman  was  married  in  Mngland  to  an  Englishwoman, 
and  then  returned  to  Scotland,  where  he  was  domiciled. 
Some  years  afterwards,  the  wife  quitted  Scotland  and 
returned  to  England,  where  she  lived  separate  from  her 
husband.  He  came  to  England,  and  instituted  proceedings 
in  the  Arches  Court  for  a  restitution  of  conjugal  rights. 
The  wife,  in  her  responsive  allegations,  charged  him  with 
adultery,  and  that  charge  prayed  for  a  divorce  h  mensd  et 
thoro.    Judgment  was  given  in  her  favoor.    The  husband  re- 
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turned  to  Scotland,  where  the  wife  inBtitated  a  suit  for  dirorce 
h  tfinculo.     The  husband  pleaded  the  proceedings  in  the 
Arches  as  a  bar  to  further  proceedings  in  Scotland : — ^Held, 
that  this  plea  raised  a  peremptory  or  substantial  defence, 
and  that  a  judgment  thereon  might  be  made  the  subject  of 
appeal  to  this  House. — Id,  ib, 
8.  In  an  action  for  a  libel  in  a  Dublin  newspaper,  the  first  count, 
after  the  usual  prefatory  averments,  proceeded  thus  :  "  What 
possessed  Lord  JET.  (meaning  thereby  the  said  Lord  Lieutenant 
of  Ireland),  if  he  knew  anything  about  the   country,  or 
was  not  under  the  spell  of  vile  and  treacherous  influence,  to 
make  his  first  visit,  and  that  carefully  pufied,  to  Long's,  the 
coachmaker  (meaning  thereby  the  said  plaintiff),  the  other 
day  P      If  mere  trade  was  his  (meaning  thereby  the  said 
Lord  Lieutenant's)    object,    he    had   several   respectable 
houses  open  to  him  (meaning  thereby  the  house  and  place  of 
business  of  the  said  plaintiff  was  not  respectable,  and  that 
the  said  visit  was  paid  thereto  for  political  objects)  :'*— - 
Held,  that  the  innuendo  did  not  enlarge  the  sense  of  these 
words,  which  were  fully  capable  of  bearing  the  meaning 
given  to  them.— ^arr^W  v.  Long,  395. 
The  third  count  repeated  the  same  words,  and  accompanied 
them  with  the  following  innuendo  :  "  (Meaning  thereby,  that 
the  house  of  business  of  the  said  plaintiff'was  not  a  respectable 
house  in  the  trade,  and  that  the  plaintifi*  himself  was  of 
such  a  character,  that  he  would  not  be  visited  in  the  way 
of  his  trade  and  business  except  from  some  political,  or  party, 
or  other  improper  motive) :" —  Held,  that  the  words  were 
capable  of  the  meaning  thus  attributed  to  them  ;  but  that  if 
the  innuendo  was  more  extensive  than  the  words,  it  might  be 
rejected  as  repugnant  and  void,  and  that  the  words  being 
libellous,  were  actionable  without  its  aid. — Id.  ib. 
4.  A  vestry,  duly  assembled  by  notice  for  that  purpose,  on  the  12th 
of  August,  1839,  resolved,  "  That  a  rate  of  one  shilling  in  the 
pound  be  made,  and  the  same  is  hereby  made  and  laid,  and 
is  to  be  collected  forthwith."    This  resolution  was  signed  by 
the  requisite  number  of  vestrymen,  but  one  of  the  persons 
so  acting  was  not  at  that  time  a  vestryman  dejure.     The 
parish  was  so  large,  that  the  estimate  of  the  assessments 
required  by  the  6  &  7  Wm,  4,  c.  96  (Parochial  Assessments 
Act),  could  not  be  prepared  and  signed  at  that  vestry.    It 
was  resolved,  "that  the  vestrymen  be  summoned  for  the 
4th  of  September,  to  elect  a  director  of  the  poor  in  the 
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place  of,  &c.,'*  and  the  yestry  then  adjourned  to  the  4th  of 
September,  A  special  meeting  of  the  restry  was  held  on  the 
28th  of  Auffust,  when  the  minutes  of  the  last  meeting  were 
read  and  confirmed,  and  other  business  was  transacted.  On 
the  4th  of  September  there  was  a  general  meeting  of  the 
vestrymen,  pursuant  to  adjournment  from  the  12th  of 
August,  when  the  minutes  of  the  last  vestry  were  read 
and  confirmed,  and  the  vestry  was  occupied  with  hearing 
applications  from  poor  parishioners  for  relief  from  payment 
of  the  poor-rate.  This  meeting  adjourned  to  the  9th  of  Sep- 
tember, On  the  9th  of  September,  another  general  meeting 
of  the  vestry  was  held,  when  the  minutes  of  the  last  vestry 
were  read  and  confirmed ;  the  vestry  was  occupied  as  before, 
and  adjourned  to  the  14th.  On  the  14th  of  September,  the 
vestrymen  again  met,  having  received  a  simmions;  which, 
however,  did  not  state  the  purpose  of  the  intended  meeting : 
and  four  volumes,  arranged  in  continuous  alphabetical  order, 
like  one  book,  were  produced,  containing  the  particulars  of 
the  assessment  required  by  the  6  &  7  Wm,  4,  c.  96 ;  and  the 
last  of  these  books  was  duly  signed,  and  the  rate,  thus  com- 
pleted, was  allowed  by  the  justices.  In  replevin  for  seizing 
the  plaintiff's  goods  under  a  distress  for  the  rate  thus  made, 
an  avowry  alleged  that  a  poor-rate  had  been  made  after  the 
passing  of  a  certain  local  Act,  and  before  the  taking  of  the 
said  goods,  and  whilst  the  property  of  the  plaintiff  was,  and 
the  plaintiff  in  respect  thereof  was  liable  to  be  rated,  to  wit, 
on  the  12th  of  August,  1839  : — Held,  that  this  was  a  good 
avowry,  and  was  proved  by  the  facts  above  stated. — Scad- 
ding  V.  Lorant,  418. 
5.  A;  who  was  a  labouring  man,  receiving  about  9s,  a  week,  and 
totally  uneducated,  believing  himself  to  have  a  contingent 
interest  in  an  estate  in  fee-simple,  offered,  in  JFebruary,  1838, 
to  sell  his  interest  to  B,  B,  applied  to  his  attorneys,  who 
advised,  that  as  ^.'s  father  might  cut  off  the  entail.  A,  had  no 
saleable  interest,  ^.declined  the  purchase;  but  shortly  after- 
wards consented  to  lend  money  to  ^.,  and  lent  different 
sums,  amoimting  in  the  whole  to  20/.  A,,  on  the  6th  otMay, 
1838,  executed  a  money -bond,  conditioned  in  the  penalty  of 
40Z.,  to  secure  the  payment  of  20/.,  with  five  per  cent,  interest, 
on  the  6th  of  November  then  next.  A,  was  not  called  on  for 
interest,  nor  did  he  hear  of  the  matter  again  till  the  22nd 
of  September,  1840,  the  day  of  his  father's  fimeraL  His 
father  had  not  interfered  with  the  descent  of  the  property, 
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and  A.  had  at  that  time  become  possessed  of  the  estate.  On 
the  24th  of  September,  ^.entered  into  an  agreement  to  sell  the 
estate  to  B.,  and  that  agreement  was  carried  into  execution 
by  a  conveyance  on  the  following  10th  of  October,  The 
bond,  agreement,  and  conreyance  were  prepared  by  B.*s 
attorney,  and  executed  at  his  office.  A.  had  no  attorney. 
The  estate  was  sold  considerably  under  its  value.  A.  after- 
wards filed  a  bill  alleging  these  facts,  and  praying  that  the 
deed  of  conveyance  might  be  set  aside  as  fraudulent  and 
void : — Held,  that  the  bill,  as  a  bill  charging  firaud,  was  pro- 
perly dismissed. — Ourson  v.  Belworthy,  742. 
Q,u<Bre,  whether  A.  might  not  have  maintained  a  bill  to  set 
aside  the  conveyance  as  improvidently  made  and  hastily  exe- 
cuted.— Id,  ih. 

POWEE.    See  Convbbsion  of  Estate. 

PEACTICE.    See  Appeal,  Costs,  House  of  Lobds,  Plbadikq. 

1.  An  exception  which  appeared  on  the  face  of  the  bill  of  excep* 

tions,  but  had  been  abandoned  in  the  court  below,  was 
allowed  to  be  argued  in  this  House. — Bain  v.  Whitekaeen 
Railway  Company,  1. 

2.  A  bill  of  exceptions  was  tendered  to  a  Judge's  direction,  and, 

under  the  55  Oeo,  3,  c.  42,  s.  7,  was  signed  by  him  at  the  time 
of  the  trial.  The  draft,  thus  prepared,  was,  some  months 
afterwards,  more  formally  drawn  up,  and  was  tendered  to  him 
for  signature.  He  refused  to  sign  it,  unless  a  sentence,  ex- 
plaining his  direction,  was  introduced  into  the  bill,  and  the 
party  excepting  finaUy  consented  to  its  introduction.  The 
bill  of  exceptions,  with  this  explanation  forming  part  of  it, 
was  presented  to  the  Court : — Held,  that  the  introduction  of 
this  explanation  was  highly  irregular :  but  that,  being  on  the 
record,  the  Court  below,  and  this  House,  could  only  look  to 
the  record,  and  could  neither  receive  an  affidavit  of  the  &cts, 
nor  examine  the  draft  of  the  exceptions,  originally  prepared 
and  signed. — Glasgow  (Sari)  v.  The Hurlet  Alum  Company,  25. 

3.  Semble,  that  a  decree  appealed  from,  but  not  adjudicated  on 

further  than  the  dismissing  the  appeal  generally,  may  be 
included  in  a  subsequent  appeal. — Tommey  v.  White,  49. 

4.  Semble  also,  that  decrees  and  orders  which  have  not  been 

enrolled,  may,  after  any  length  of  time,  on  being  enrolled,  be 
brought  under  appeal  with  a  recent  order  made  in  the  same 
cause,  and  duly  enrolled. — Id,  ib, 

5.  A  judgment  of  the  House  of  Lords  is  conclusive,  and  cannot  be 

reversed  or  corrected,  except  by  Act  of  Parliament. — Id.  ib. 
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6.  There  is  no  absolute  rule  in  a  Court  of  Equity  requiring 

that  Court,  as  of  course,  to  grant  a  second  trial  in  an  issue 
of  devisavit  vel  non,  when  the  £rst  trial  has  terminated 
against  the  heir-at-law,  if  the  Judge  in  Equity  is  satisfied 
that  no  new  light  can  be  thrown  on  the  subject  by  a  further 
investigation. — McQ-regor  v.  Topham,  132. 

7.  Though  there  may  be  an  outstanding  legal  estate,  which  com- 

pels the  heir-at-law  to  come  into  equity,  he  cannot,  on  that 
account,  claim  a  right  to  have  the  issue  tried  a  second  time, 
if  the  Court,  in'  the  exercise  of  its  discretion,  should  deem 
the  first  verdict  satisfactory. — Id,  ib. 

8.  In  every  such  issue  the  Court  of  Equity  requires  that  all  the 

attesting  witnesses  to  a  will  shall,  if  it  is  possible  to  procure 
their  attendance,  be  examined.— /(f.  ib. 

9.  Where  trustees  are  directed  to  pay  a  certain  sum  to  a  person 

for  life,  and  are  empowered,  according  to  their  discretion,  to 
invest  the  trust  funds  out  of  which  that  sum  is  to  arise,  but 
decline  or  neglect  to  act,  and  the  assistance  of  a  Court  of 
Equity  is  sought,  in  order  to  carry  into  effect  the  purposes  of 
the  will,  the  Court  will  not,  as  a  matter  of  course,  exercise 
that  discretion,  but  will  only  act  on  its  established  and  known 
rules,  unless  the  intention  of  the  testator  plainly  appears  to 
exclude  such  a  mode  of  proceeding. — Prendergast  v.  Pren^ 
dergast^  19. 

10.  The  costs  of  an  appeal  were  ordered  to  come  out  of  the 
estate,  but  the  trustee  having  unnecessarily  printed  certain 
documents  for  the  hearing  of  the  appeal,  the  costs  of  such 
printing  were  disallowed. — Id,  ib, 

11.  This  House,  in  overruling  exceptions  which  had  been  allowed 
in  the  court  below,  but  which  ought  to  have  been  overruled 
there,  gives  the  costs  in  the  court  below. — Attamey-Q^neral 
V.  Cox,  240. 

12.  Where  a  petition  to  dismiss  an  appeal  for  incompetency  has 
been  directed  by  the  Appeal  Committee  to  be  argued  at  the 
bar  of  the  House,  the  counsel  for  the  petitioner  is  entitled  to 
begin. — Geils  v.  Geils,  280. 

13.  The  petition  was  dismissed,  but  the  costs  were  reserved. — 
Id.  ib, 

14.  In  a  suit  for  a  divorce  a  mensd  et  tharo,  the  wife  obtained 
judgment  in  the  court  below,  with  costs.  That  judgment 
was  reversed  by  the  Lords,  on  the  ground  that  the  remedy 
sought  was  not  the  proper  one ;  but  the  Interlocutor  was 
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allowed  to  stand  m>  far  ai  it  gave  the  wife  tha  oMta  in  ik 
court  below. — Paterto*  T.  Pai*r»on,  308. 
16.  The  wife,  howtiTer,  wu  not  allowed  the  ooeta  of  the  if  pei 
(Q»««.)— Jrf.  ib. 

16.  A.  decree  waamsde^  1817,  direoting  a  reference  to  lheMaat4 
to  make  oertain  calcnlatioiu  on  baaea  laid  down  in  that  decie 
^nie  decree  wu  not  then  appealed  against ;  the  inqoirj  to« 
place  in  the  Maater'a  office,  and  he  made  hia  report,  which  tl 
defendants  in  the  suit  excepted  to ;  these  exoeptiona  wa 
oremiled,  and  the  report  oonflrmed,  but  no  oosta  were  give 
on  either  aide.  After  all  theae  prooeedinga  had  talten  plac 
the  defendants  appealed  against  the  decree  itself.  The  decn 
waa  rereraed,  and  the  cause  remitted,  with  direetiooa  -,  but  i 
<vder  was  made  as  to  the  oosta  incurred  in  the  oonrt  belo 
between  thedateof  the  decree  and  of  the  appeal,  the  Coui 
below  being  left  to  deal  with  them  aa  it  might  think  fit.- 
BlackmaU  Sailioag  Covtpany  t.  LelU,  471. 

17.  The  House,  in  disposing  of  a  case  where  there  were  to  I 
calculations  of  payments  on  one  side  and  of  interest  on  tb 
other,  laid  down  certain  principles,  and  deaired  the  partit 
on  both  sides  to  furnish  an  agreed  statement  of  facta  aa  t 
the  sums  to  which  these  principles  were  to  be  ^plied.  Th 
House  required  this  statement  of  sums  to  be  delivered  L 
before  the  Minutes  of  the  Order  of  the  House  were  gire: 
to  the  parties,  and  refused  to  hear  counsel  on  the  subject  e 
this  statement  and  of  the  Minutes. — Birek  v.  Joy,  565. 

18.  An  application  to  advance  an  appeal  for  hearing  mnat  be  madi 
to  the  Appeal  Committee,  and  not  to  the  House. — Id.  ib. 

19.  Where  a  parly  appealed  to  the  Honse  against  a  porticm  of  i 
decree  which  had  been  made  in  the  court  below,  and  tha 
portion  was  affinned,  he  was  still  at  liberty  (if  within  time)  ti 
appeal  against  the  other  portion  of  the  same  decree.— i<J.  ih. 

90.  The  Lords  allowed  the  opinion  of  a  learned  Judge,  who  hai 
been  present  at  the  hearing  of  the  cause,  but  who  waa  unabl* 
to  attend  when  the  Judges'  opinions  were  delirered,  to  bt 
read  by  one  of  his  brethren ;  but  it  was  expreealy  dedareii 
that  this  oould  not  be  done  as  a  matter  of  course. — Sttpktmto* 
T.  Migginaon,  638. 

3il.  In  an  appeal  from  adeoree  in  the  Conrt  of  Chancery,  where  nc 
one  appeared  for  the  appellant,  but  counsel  did  appear  foi 
the  respondent,  the  appeal  was,  without  the  reepondent'i 
counsel  being  called  on,  dismissed  with  oocta. — Marfim  t. 
D'Arcy,  688. 
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22.  The  name  of  a  person  who  had  purchased  shares  in  a  joint- 
stock  bank  was,  after  the  stoppage  of  that  bank,  placed  on 
the  list  of  contribatories,  bat  only  from  the  date  at  which  he 
made  the  purchase.  An  appeal  was  presented  by  the  official 
managers  against  this  qualification  of  his  liability.  When 
the  case  was  called  on,  this  qualification  was,  by  agreement, 
struck  out,  and  the  order  of  the  Court  below  varied  in  that 
respect. — Henderson  v.  Sanderson,  698. 

^.  In  a  writ  of  error  where  no  one  appeared  for  the  plaintiff  in 
error,  the  counsel  for  the  defendant  in  error  was  required  to 
state  the  nature  of  the  case,  and  the  judgment  of  the  Court 
below  was  then  affirmed  with  costs. — Jones  v.  Cannock,  700. 

24.  An  Irish  earldom  was  created,  and  a  holder  of  that  earldom  was 
afterwards  created  a  viscount  of  the  United  Kingdom ;  the 
patent  granting  the  viscounty  described  the  grantee  by  the 
name  and  title  of  the  Irish  earldom.  On  the  death  of  one 
holder  of  these  titles  his  eldest  son  received  a  writ  of 
summons  to  attend  the  House  of  Peers  as  an  English 
viscount.  He  did  so,  and  took  his  seat  as  a  viscount.  He 
subsequently  petitioned  to  have  his  claim  to  vote  for  repre- 
sentative peers  of  Ireland  allowed,  and  it  was  allowed. 
After  his  death,  his  son  received  a  writ  of  summons  as  an 
English  viscount,  and  took  his  seat  in  that  character.  He 
then  petitioned  to  be  admitted  to  vote  for  representative 
peers  of  Ireland  in  virtue  of  the  Irish  earldom.  The  peti- 
tion came  before  the  Committee  for  Privileges.  The  patents 
creating  the  Irish  earldom  and  the  English  visootmty,  the 
writ  of  summons  to  the  previous  viscount,  and  the  entry  on 
the  Journals  showing  that  the  preceding  peer  had  taken  his 
seat,  and  likewise  the  resolution  of  the  Committee  for 
Privileges  admitting  his  claim  to  vote  for  representative 
peers,  were  all  proved :  Held,  that  this  was  not  sufficient 
to  establish  the  title  of  the  present  claimant ;  that  the  evi- 
dence must  be  such  as  would  of  itself,  if  the  claim  was  now 
made  without  reference  to  any  previous  claim,  be  sufficient 
to  establish  it.  Such  evidence  not  being  producible  at  the 
moment,  the  consideration  of  the  claim  was  adjourned. — 
The  Earl  of  Donoughmore's  claim,  822. 
PEEBEND. 

The  28  Hen.  8,  o.  II,  s.  3,  gives  the  "tithes,  fruits,  ob- 
lations, obventions,  emoluments,  commodities,  advantages, 
rents,  and  all  other  whatsoever  revenues,  casualties,  or  profits, 
certain  and  uncertain^  affering  or  belonging  to  any"  dignity. 
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prebend,  or  benefice  tberein  mentioiied,  which  ahaQ  m 
between  the  occnurence  of  a  vacancy  and  a  new  appmntn 
to  the  appointee.  The  6  £  6  ft^tn.  4,  c.  30,  diracta 
profita  of  dignitiei  or  benefices  without  eore  of  soole, 
eoming  raeant  during  the  existence  of  &  oertain  ecclenai 
commianon,  to  be  pud  to  the  tocasorer  of  Qne«n  A 
Bonntj-,  wbo  is  to  keep  in  account  of  the  reoeipta  ant 
penses,  and  retain  the  balance  until  he  shaU  be  otbei 
ordered  "by  competent  anthority."  By  a  Bobeeq 
■tatate  the  Crown  is  declared  entitled  to  appoint,  noti 
ftandinfT  tbe  existence  of  the  commiasion  in  qceatioD,  t 
pertone  to  certun  prebends  therein  named.  One  of  t 
appointees,  haring  dniy  demanded  Etoax  the  treaaiin 
Queen  Ann^t  Bounty  the  proflta  received  by  hini  daring 
Tacancy,  brought  an  action  for  money  had  and  reoeiret 
reoOTcr  them.  A  special  rcrdict  fon  a  verdict  found  in 
favour]  declared  these  to  be  "  the  net  profits  of  tbe 
bend  :" — Held,  that  a  judgment  for  the  plaintiff*  ^vei 
Uiia  verdict  could  not  be  sustwned,  becaose  it  did  not 
tinguish  the  sources  from  which  these  profita  mif;ht  a 
nor  show  whether  they  were  derived  from  the  eorptu  of 
prebend  to  which  he  was  indiridually  entitled,  or  from  ■ 
due  to  him  in  respect  of  his  share  of  the  funda  of  tbe 
poration  aggregate,  of  which,  as  prebendary,  he  wi 
member. — Septan  v.  Hodgion,  72. 
PRINCIPAL  AND  STJEETT. 

A  variance  in  the  agreement  to  which  a  surety  haa  subscri 
which  variance  has  been  made  without  the  enretj-'s  ki 
ledge  or  consent,  and  which  may  prejudice  him,  'or  amt 
to  the  substitution  of  a  new  agreement  for  a  former  one, 
discharge  the  surety,  though  the  original  agreement, 
withstanding  such  variance,  may  be  that  on  which 
liability  is  substantially  incurred. — Bonar  v.  3faedonald, ', 

A.  became  surety  for  B.'a  conduct  as  a  clerk  in  a  bonk. 
was  subsequently  appointed  to  a  better  situation  in  a  bra 
of  the  same  bank,  and  A.  extended  his  rare^ahip  to 
new  aitnation;  B.  aftervrarda,  while  remaining  in  the  n 
situation,  nndertook,  on  having  his  salary  ntiaed,  to  beci 
liable  to  one-fourth  of  the  losses  on  diaootinta.  JfSo  o 
ntunication  of  this  new  arrangement  was  made  to  A, 
allowed  a  customer  considerably  to  overdraw  hia  accouj 
and  thereby  the  bank  lost  a  sum  of  money  ;— Held.  *b«f 
surety  oould  not  be  called  tm  to  make  good  tfaii  low,  thoi 
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it  fell  within  the  terms  of  the  original  agreement,  as  the 
fresh  arrangement  was  the  substitution  of  a  new  agreement 
for  the  former  one,  and  A,  was  thereby  discharged. — Id,  ib, 

PBOCTOE  AND  EEGISTEAE.    See  Ecclesiastical  Couets. 

PKOMISSOEY  NOTES. 

A.  made  his  promissory  note  payable  on  demand,  with  interest, 
in  favour  of  B,  and  C,  the  executors  of  D,  A.  was,  with 
several  other  relatives,  to  be  entitled  to  certain  benefits, 
tmder  D.*a  will,  upon  the  coming  of  age  of  the  youngest 
legatee  named  in  the  will.  By  an  agreement  made  between 
the  legatees,  the  executors  were  authorized  to  lend  the  funds 
in  their  hands  on  personal  security  ;  and  a  part  of  these 
funds  having  been  lent  to  A,  (as  well  as  to  the  other  lega- 
tees), he  gave  the  executors  the  note  in  question.  By  the 
agreement  it  was  settled  that  the  notes  given  to  the  executors 
should  not  be  sued  on  tiU  the  youngest  legatee  had  arrived 
at  the  age  mentioned  in  the  will.  The  executors  did  not 
sign  this  agreement ;  but  when  it  had  been  signed  by  the 
other  parties,  took  it  into  their  possession.  The  executors 
brought  the  action  while  the  legatee  in  question  was  alive, 
and  before  he  had  attained  the  specified  age.  A,  pleaded  the 
agreement  as  an  answer  to  the  action,  averring  that  plaintiffs 
accepted  and  received  the  note  on  the  terms  and  conditions 
of  the  agreement,  and  that  the  youngest  legatee  was  still 
under  age.  At  the  trial  the  agreement  was  proved : — Held, 
that  the  plea  was  bad  in  substance,  for  that  the  agreement 
was  coUateral,  and  was  not  between  the  same  parties  as  the 
note. — Salmon  v.  Webb,  510. 

EAILWA  Y  COMPANY.  See  Coktbibutoby,  Winding-up  Acts. 
A  company  for  making  a  railway  from  Dublin  to  Mullingar 
was  incorporated  by  an  Act  of  Parliament  passed  in  July, 
1845  (8  &  9  Vict,  c.  cxix.),  under  the  name  of  "  The  Midland 
Great  Western  Eailway  Company  of  Ireland**  Some  of 
its  directors  provisionally  registered  another  company  for 
making  a  railway  from  Mullingar  to  Galway,  to  be  called 
"  The^  Galway  and  Mullingar  Junction  Eailway  Company." 
Three  months  afterwards  this  name  was  altered  at  the 
Eegistration  Office  to  "  The  Midland  Grreat  Western  Eail- 
way Company  of  Ireland  (extension  from  Mullingar  to 
Oalujay)."  Most  of  the  directors  of  the  two  companies 
were  the  same.  Z.  applied  for  and  received  scrip  and  cer- 
tificates in  the  extension  company,  and  paid  deposits  thereon, 
and  received  receipts  headed  with  the  altered  name,  and  he 
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signed  tlie  shareholders'  agreement  and  pariiamentary  con- 
tract.   The  Midland  Grreat  Western  presented,  in  its  own 
name  and  nnder  its  corporate  seal,  a  petition  to  Pariiament 
for  an  Act  to  make  a  railway  from  MuUingar  to  CkUwag^ 
undertaking,  at  its  own  expense,  to  make  the  railway.    The 
Act  which  was  passed  upon  this  petition,  in  JtUy,  1846 
(9  k  10  Vict,  0.  ccxxiy.),  only  gave  aathority  to  make  the 
railway  from  Mvllingar  to  Athlone,  or  but  a  part  of  the 
distance.    The  directors  had  power  nnder  the  Act  to  raise 
the  necessary  sums,  '*  by  contributions  among  themaelTea  or 
by  the  admission  of  other  parties."    The  additional  capital 
required  for  the  extension  was  directed  to  form  "  part  of  the 
general  and  original  capital  of  the  company ; "  and  the  pro- 
yisions  of  the  recited  Act  (that  <^  1845)  were  to  extend  to 
and  be  read  with  the  new  Act    The  expression  **  The  Com- 
pany," in  the  new  Act,  was  declared  to  mean  the  lifidland 
Great  Western  Company.    In  September,  1846,  at  a  meeting 
of  the  directors  of  the  Midland  Great  Western  Company,  a 
resolution  was  passed  stating  on  what  terms  the  holders  of 
the  extension  scrip  should  be  entitled  to  certificates  in  the 
joint  company,  and  another  resolution  approTing  of  and 
confirming  those  terms.    At  that  meeting  the  seal  of  the 
Midland  Great  Western  Company  was  affixed  to  the  share- 
holders' book,  which,  howerer,  did  not  thai  contain  the 
names  of  the  shareholders  in  the  extension  Hne.    The  latter 
were  added  in  March,  1847,  when  one  of  them, — ^that  of  the 
defendant,  was  inserted.    Three  calls  were  made ;  the  first 
was  dated  previous  to  the  insertion  of  the  extention  sub- 
scribers in  the  shareholders'  book,  the  two  others  after  that 
insertion.    An  action  was  brought  for  these  calls : — Held, 
that  the  Act  did  not  amalgamate  the  two  companies ;  and 
that  even  if  the  directors  possessed  a  power  of  amalgama- 
tion, the  resolution  of  September,  1846,  was  not  an  exerdae 
of  that  power  so  as  to  render  the  defendant  liable  to  an 
action  for  any  one  of  the  calls  at  the  suit  of  the  Midland 
Great  Western  Company. — Midland  Cheat  Western  (/r.) 
Company  v.  Leech,  872. 

RAILWAY.    See  Aosebmbnt. 

EAILWAY  COMPANIES'  BOOKS.    See  Eyidekcb. 

BATE.    &cVb8tby. 

REGISTBAR  AND  PEOCTOE.    See  Ecclbsiastical  Coubts. 

EEGISTEATION  (lEISH)  ACTS. 
1.  Under  the  Irish  Eegistration  Act  (6  Ann,  c.  2),  an  equity  in  a 
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grant  which  iB  registered  will  prevail  against  the  right  even 
of  a  bond  fide  purchaser  to  whom  the  original  grantor  has 
sabsequentlj  sold  part  of  the  property  comprised  in  the 
registered  deed.— Jft/^  v.  mil,  828. 

2.  A  deed  contained  recitals  which  described  two  persons  as  con- 

curring in  settling  property  to  which  thej  were  "respec- 
tively entitled."  It  afterwards  contained  a  grant  to  trostees 
of  a  certain  part  of  this  property,  as  made  by  one  of  these 
persons,  when  in  fact  that  part  belonged  to  the  other.  The 
memorial  of  the  deed  described  both  as  the  granting  parties. 
This  description  was  not  one  of  the  things  required  by  the 
statute : — Held,  not  to  vitiate  the  effect  of  the  memorial  under 
the  Eegistration  Act.— /(2.  ib, 

3.  In  1830,  a  settlement  of  certain  property,  held  under  renew- 

able leases,  was  made  in  &vour  of  A,  In  1831,  A,  being 
about  to  marry,  made  a  settlement  of  this  property  for  the 
uses  of  the  marriage.  The  deed  of  1830  was  not  registered. 
The  deed  of  1831  was  registered.  In  1840,  A,,  being  in 
actual  possession,  sold  to  B,,  and  B,,  who  had  no  actual 
notice  of  the  settlement  of  1831,  entered  into  possession, 
and  made  alterations  in  the  premises.  After  the  death  of  A,t 
his  son,  who  was  entitled  tmder  the  settlement  of  1831,  filed 
a  bill  against  B.  to  set  aside  the  sale,  and  for  an  account  and 
for  waste: — Held,  that  it  was  not  necessary  to  register 
the  deed  of  1830 ;  that  the  registered  deed  prevailed  against 
the  bond  fide  purchase  of  B.,  and  that  the  Court  below  had 
properly  decliured  him  to  stand  possessed  of  the  leases  as  a 
trustee  for  the  parties  beneficially  interested  under  the  settle- 
ment of  1831.— Jrf.  ib. 
4  But  held  also,  that  he  was  entitled  to  indemnity  against  the 
covenants  in  the  leases  which  he  was  thus  declared  to  hold 
as  trustee ;  that  an  inquiry  ought  to  be  made  as  to  alleged 
improvements  and  as  to  alleged  waste;  and  that  he  was 
entitled  to  be  allowed  the  benefits  of  those  improvements ; 
and  that,  being  a  bonA  fide  purchaser,  without  misoonduct, 
he  ought  not  to  be  charged  with  costs. — Id,  ib. 

EEPEESENTATION.    iSw  Mobtoaob. 

RESIDUE. 
1.  A  testator  devised  "  all  my  estate,  both  real  and  personal, 
to  J?.  ^.,  his  executors,  administrators,  and  assigns,  to  and 
for  the  several  uses,  intents,  and  purposes  following,  that  is 
to  say;"  and  then,  after  specifying  various  objects  of  his 
bounty,  appointed  "  the  said  JS.  E,  executor  of  this  my  last 
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will  and  testament.*'  The  troBtB  of  the  will  did  not  exhanst 
the  estate: — Held,  affirming  a  decree  of  Lord  ChanceUor 
Cottenham,  that  £,  E,  did  not  become  entitled  to  the  resi- 
duary personal  estate  for  his  own  benefit,  bnt  was  a  tmstee 
thereof  for  the  widow  and  next  of  kin  of  the  testator,  accord- 
ing to  the  Statute  of  Distributions.  (Dawson  y.  Clark,  18  Ves. 
247,  affirmed.)— ^^^ocl;  y.  Mapp,  492. 
2.  The  rule  in  such  case  is,  that  where  there  appears  a  "  plain 
implication  or  strong  presumption"  that  the  testator  by 
naming  an  executor  meant  only  to  giro  the  office  of  executor, 
and  not  the  beneficial  interest,  the  person  named  shall  be 
considered  a  trustee  for  the  next  of  Idn  of  the  undisposed 
surplus. — Id,  ib.   (See  509,  n,) 

EIGHT,  PETITION  OF.    See  Petition  op  Eight. 

SALE.    See  Notice,  Tbusts,  and  Tbustbbs. 

SETTLEMENT  TO  USES.— /S'ee  Eeoistbjltion. 

If  a  man  has  a  limited  interest  in  a  term,  and  settles  it  to  a  cer- 
tain use,  and  then  substitutes  a  new  and  extended  term  for 
it,  he  cannot  by  so  doing  aroid  the  previous  settlement. — 
mil  V.  miU  828. 

SPECIALTY  CKEDITOES.    See  Mobtoaoe. 

C,  and  Co.  were  legal  mortgagees  and  special  creditors  for  a  sum 
of  30,000/.  on  y.'s  estate.  Certain  official  persons  acting  as 
trustees  for  the  Crown  paid  off  this  debt,  and  received  an 
assignment  of  the  mortgage,  and  of  a  covenant  therein  con- 
tained, with  liberty  to  sue  upon  it  in  trust  for  the  Crown : — 
Held,  that  the  Crown  thereby  became  legal  mortgagee  and 
specialty  creditor  for  the  30,000/.  originally  due  to  C,  and 
Co. — Attomei/- General  v.  Cox,  240. 
Where  a  lease  contains  a  covenant  for  the  payment  of  rent, 
and  the  lease  is  surrendered,  the  personal  covenant  is  inde- 
pendent of  the  estate  in  the  property  ;  and,  so  far  as  relates 
to  rent  previously  due,  is  not  afiected  by  the  surrender,  but 
the  lessor  remains  a  specialty  creditor  for  the  rent  which 
accrued  due  before  the  surrender. — Id.  ib. 

STATUTE.    See  Petition  of  Eight. 

8  &  9  Vict  c.  17,  ss.  9  &  29.  Companies  Clauses'  Consolidation 

Act  for  Scotland,  1. 
65  Geo.  3,  c.  42,  s.  7.    Bill  of  Exceptions  (Scotland),  25. 
28  Men.  8,  c.  11,  s.  3.    Tithes  and  First-fruits,  72. 

5  &  6  Wm.  4,  c.  30.    Ecclesiastical  Profits,  72. 

6  &  7  Wm.  4,  c.  67.  Ecclesiastical  Appointments'  Suspen- 
sion, 74. 
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1  &  2  Vict,  c.  106.  Ecclesiastical  Appointments'  Suspension,  76. 
8  &  4  Vict,  c.  113.    Ecclesiastical  Duties  and  Eerennes,  76. 

7  &  8  Vict,  0, 110.  Joint  Stock  Companies'  Eegistration,  &c,, 
161,  341. 

11  &  12  Vict,  c.  45—12  &  13  Vict,  c,  108.    Joint  Stock  Compa- 
nies' Winding-up  Acts  of  1848  and  1849,  163,  341. 
6  Oco,  4,  c.  120,  s.  6.    Scotch  Judicature  Act,  280. 
48  Geo,  3,  c.  151.    Scotch  Judicature  and  Appeals,  282. 
6  &  7  Vict,  0,  96.    Libel,  395. 

3  &  4  Vict,  c,  108.    Municipal  Corporations  (Ireland),  395. 
3  &  4  Wm,  4,  c.  91.    Irish  Jury  Act,  395. 
6  &  7  Wm,  4i,  c,  96.    Parochial  Assessment  Act,  418. 
59  €ho,  3,  c.  xzxix.  (St,  Pancras  Local  Act),  419. 
59  €ho,  3,  c.  31.    Claims  of  British  Subjects  on  JFranoe,  462. 
37  Hen.  8,  o.  12.    L(mdon  Tithes,  470. 

2  &  3  Vict,  c.  zcy.    BUicktoall  Sailwaj,  470. 

6  &  7  Wm,  4,  c.  71.    Tithe  Commutation  Act,  479. 

11  €ho,  4  &  1  Wm,  4,  c.  40.    Testator  and  Eesidue,  500,  n, 

10  &  11  Vict,  c.  96.    Trustee  Act,  607. 

64  Oeo,  3,  c.  68.    Ecclesiastical  Courts  in  Ireland,  639. 

53  Oco.  3,  c.  2-1.    Vice-Chancellor,  759. 

33  Oeo,  3,  c.  Ixxx.    Grand  Jimction  Canal  Act,  759,  794. 

6  Wm,  4,  c.  zxxir.    Birmingham  Canal  Navigation,  812. 

6  Ann,  c.  2.    Irish  Eegistration  Act,  828. 

8  &  9  Vict,  c.  cxix.  Midland  Grreat  Western  Bailway  Com- 
pany of  Ireland,  872. 

9  &  10  Vict,  c.  ccxxir.  Midland  Great  Western  Bailway  of 
Ireland, — Mullingar  to  Athlone,  872. 

In  construing  an  ordinary  Act  of  Parliament,  every  word  must 
be  understood  according  to  its  legal  meaning,  unless  the  con- 
text shows  that  the  Legislature  has  used  it  in  a  popular  or 
more  enlarged  sense :  but  in  a  penal  enactment,  where  it  is 
sought  to  depart  from  the  ordinary  meaning  of  the  words 
used,  the  intention  of  the  Legislature  that  those  words  should 
be  xmderstood  in  a  larger  or  more  popular  sense  must  plainly 
appear. — Stephenson  v.  Higginson,  638. 

STATUTE  OF  DISTEIBUTIONS.    See  Ebsidub. 

SUEETY.    See  Peincipal  akd  Subbty. 

SUEEENDEE.    See  Lbasb. 

TITHES. 

By  the  statute  37  Hen,  8,  c.  12,  the  inhabitants  of  certain 
parishes  in  the  city  of  LoTidon,  therein  mentioned,  are  to  pay 
tithes  at  the  rate  of  2s,  9d.  in  the  pound  on  their  rent. 
By  the  2  &  3  Vict,  c.  xcv.   (the  Blackball  Bailway  Act), 


gS2  INDEX. 

where  hmues  in  any  of  these  pariBhes  (of  which  St.  Olave't, 
Hart  Street^  \b  one)  shall  be  taken  for  the  purposes  of  the 
railway  after  the  occupiers  shall  have  quitted  their  houses, 
and  "  until  new  houses  or  other  buildings  shall  be  erected 
and  occupied,  of  such  annual  rent  or  value,  that  the  tithes 
of  such  new  houses  shall  be  equal  to  the  tithes  payable  for 
the  houses  quitted,  the  tithes,  or  payments  in  lieu  of  tithes, 
payable  in  respect  of  the  houses  quitted  (according  to  the 
last  assessments  thereof  to  the  25th  March,  1839),  or  annual 
sums  of  money  equal  to  the  loss  in  tithes  which  the  rectors 
may  sustain  by  the  taking  down  of  such  houses,  shall  be 
paid  and  payable  to  the  said  rectors,"  &c.    The  company 
remoyed  a  great  many  houses,  and  built  two  others,  which 
were  at  once  occupied : — Held  (reversing  a  decree  of  Vice- 
ChanceUor  Wigram),  that  the  object  of  the  Act  was  only 
indemnity  to  the  clergy ;    that  therefore  the  *  clergy  were 
entitled  to  receive  only  what  they  would  have  received  if  the 
railway  company  had  never  interfered  with  the  premises ; 
that  the  company  was  liable  to  pay  in  respect  of  houses 
removed  (where  no  others  had  been  built  in  their  places) 
such  sums  as  were  actually  paid  to  the  rector,  whether  by 
agreement  or  otherwise,  up  to  the  25th  of  March,  1839 ;  that 
the  amount  actually  agreed  upon  between  the  rector  and  the 
occupant,  and  paid  by  the  occupant,  constituted  the  "  assess- 
ment "  within  the  meaning  of  the  Act,  and  that  the  amount  of 
compensation  must  be  measured  thereby ;  and  further,  that 
where  new  houses  had  been  built  and  occupied,  the  com- 
pany was  entitled  to  be  credited  (in  reduction  of  its  general 
liability  to  make  compensation  under  the  Act)  with  the 
sums  which  had  become  payable  in  respect  of  such  new 
houses,  and  not  merely  with  those  which  had  been  actuaUy 
received  therefrom. — Blackwall  Railway  Company  v.  LetU, 
470. 
TOWN  COUNCILLOE.    ^eJuETMAN. 

A  town  councillor  is,  by  the  3  &  4  Vict,  c.  108,  disqualified 
from  being  a  special  juryman.  The  name  of  a  town  coun- 
cillor stood  on  a  special  jury  list  after  it  had  been  reduced : 
— Held,  that  under  the  Irish  Jury  Act,  3  &  4  Wm.  4,  c.  91, 
he  was  liable  to  challenge  for  this  disqualification  when  about 
to  be  sworn. — Barrett  v.  Long,  395. 

TEUSTEES,  AND  TEUSTEE  ACT.     See  Rbgistbatioh  Acts, 
3,  4 ;  Eesidub,  2. 
1.  A  debtor  assigned  his  house  and  business  in  trust  for  pay- 
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ment  of  his  debts,  retaining  to  himself  the  management  of 
the  business,  under  the  superintendence  of  the  trustees,  who, 
on  his  failing  to  perform  his  covenants  in  the  trust  deed, 
were  thereby  empowered,  after  having  given  him  three 
months'  notice,  to  seU  the  house  and  business.  Such  notice 
was  given,  but  waived  bj  consent  of  the  creditors  and 
trustees,  assembled  at  a  general  meeting : — Held,  that  a  sale 
afterwards  made  by  the  trustees,  without  further  notice,  was 
unauthorized  and  unlawful. — Tomtney  v.  White,  49. 

2.  Where  trustees  are  directed  to  pay  a  certain  sum  to  a  per- 
son for  life,  and  are  empowered,  according  to  their  discretion, 
to  invest  the  trust-funds  out  of  which  that  sum  is  to  arise, 
but  decline  or  neglect  to  act,  and  the  assistance  of  a  Court 
of  Equity  is  sought  in  order  to  carry  into  effect  the  purposes 
of  the  will,  the  Court  will  not,  as  a  matter  of  course,  exer- 
cise that  discretion,  but  will  only  act  on  its  established  and 
known  rules,  unless  the  intention  of  the  testator  plainly 
appears  to  exclude  such  a  mode  of  proceeding. — Prendergcut 
V.  Prendergast,  195. 

8.  The  costs  of  the  appeal  were  ordered  to  come  out  of  the 
estate,  but  the  trustee  having  unnecessarily  printed  certain 
documents  for  the  hearing  of  the  appeal,  the  costs  of  such 
printing  were  disallowed. — Id.  ib, 

4.  If  a  trustee  has  a  power  or  a  trust  to  sell  property,  he  must 
bond  fide  have  some  one  to  deal  with  in  the  sale  of  it.— 
Lewis  V.  Hillman,  607. 

6.  If  an  attorney  or  agent  can  show  he  is  entitled  to  purchase 
property,  notwithstanding  his  character  of  attorney  or  agent, 
yet  if,  instead  of  openly  purchasing  it,  he  purchases  it  in  the 
name  of  a  third  person,  as  his  trustee  or  agent,  without  dis- 
closing the  fact,  such  purchase  is  void. — Id.  ib. 

6.  Under  the  Act  10  &  11  Vict.  c.  96,  it  is  entirely  a  matter  for 
the  discretion  of  the  Court  to  direct  a  bill  to  be  filed  for  the 
purpose  of  more  solemnly  considering  a  question  raised  on  a 
proceeding  by  petition  taken  under  that  Act. — Id.  ib. 

7.  On  a  petition  presented  under  that  Act,  praying  for  the  pay- 
ment out  of  court  of  money  then  in  court,  and  on  cross- 
petition  in  opposition  thereto,  the  Court  has  full  power  to 
declare  the  validity  or  invalidity  of  any  deed  on  which  the 
claim  to  that  money  is  vested. — Id.  ib, 

Quare.  Whether  this  may  not  properly  be  done  upon  petition 
alone,  without  any  necessity  for  filing  a  cross-petition  P  Such 
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neceni^,  if  it  exiito,  nuy  be  d 
Id.ib. 
S.  A.  was  entitled  to  a  rerenionar 
of  certain  real  and  peraonal  eatal 
life.  A.  granted  to  5.  an  umnit 
wliich  was  registered,  contained  i 
fellintoarrear,  andS.determined 
The  sale  waa  effected  for  a  anm 
discovered  an  objection  in  the 
rendered  the  auniuty.deed  inn 
plete  the  purchase,  and  obtaini 
money.  The  aoliciton  of  B.  (i 
■tated,  &om  inotivei  of  IdndOM 
who  had  not  the  benefit  of  any . 
ment  of  the  rerersiraiary  interei 
and  after  the  revenion  fell  in  bj 
life,  clumed  the  property  as  th 
the  purchase  had  been  made  I 
their  behalf.  The  executors  dec 
of  the  property,  which  it  was 
1,77<M.,  but  paid  it  into  court,  i 
(the  Trustee  Act).  The  solicit 
have  .the  money  paid  oat  to 
reversionary  interest  under  th 
X.  A.  opposed  the  payment  c 
case  of  deception  and  fraud 
parties  on  both  sides  sgreed  th 
on  petition  and  affidavits  as  if  I 
had  been  filed.  The  Vice-Chi 
to  be  paid  out  of  court  to  the  x 
Lord  Chancellor,  OD  appeal,  re 
the  assignment  to  be  invalid,  a; 
paid  back  into  court ;  reserved  I 
the  parties  liberty  to  make  an; 
Court ;— Held,  that  the  Lord  Chi 
that  the  purchase  by  the  solicito] 
solicitors  of  the  vendor,  was  coni 
and  void ;  that  it  was  in  the  disc 
a  bill  to  be  filed ;  that  wiOurat 
jurisdiction,  on  petition  and  cros 
to  declare  the  deed  of  assignmen 
npaymentoftiie  money;  thatth 
any  possible  neoeeaity  for  &  a 
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order  was  not  bad  for  not  directing  a  return  to  the  solicitors 
of  the  money  they  had  paid  as  purchase-money,  for  that  the 
leave  reserved  to  either  party  to  make  any  further  applica- 
tion to  the  Court  enabled  them  to  obtain  a  return  of  this 
money. — Id.  ib. 
9.  An  Act  of  Parliament  incorporated  certain  persons  as  a  com- 
pany for  the  purpose  of  making  a  canal,  and  gave  them 
powers  to  purchase  and  hold  lands  for  the  purposes  of  the 
Act ;  it  authorized  persons  to  **  contract  for,  sell,  and  convey 
their  lands ;"  gave  a  form  of  conveyance  "  of  all  the  estate, 
right,  title,  and  interest"  of  the  person  conveying;  and 
enacted  that  all  such  contracts,  agreements,  sales,  convey- 
ances, and  assurances  should  be  valid  to  all  intents,  &o. 
^\  was  a  tenant  of  copyhold  land,  a  portion  of  which  was 
wanted  for  the  purposes  of  the  canal ;  he  sold  it  to  the  com- 
pany, and  executed  a  conveyance  according  to  the  form 
given  by  the  Act.  The  land  was  then  applied  to  the  pur- 
poses of  the  canal.  On  the  death  of  S.  the  lord  made  a 
proclamation  for  the  heir  of  iS.  to  come  in  and  be  admitted 
as  a  tenant  on  the  rolls  of  the  manor.  No  one  appeared  to 
claim  admittance,  and  the  lord  seized  the  land  quousque. 
He  afterwards  brought  ejectment  against  the  canal  pro- 
prietors, and  obtained  judgment  against  them,  on  the  ground 
that  the  conveyance  under  the  Canal  Act  had  only  vested  in 
them  an  equitable  estate  in  the  copyhold  land.  He  then 
interfered  to  stop  the  course  of  the  navigation.  The  canal 
proprietors  filed  a  biU  against  him,  praying  that  the  cus- 
tomary heir  of  S,,  or  such  other  person  as  the  plaintiffs 
might  appoint,  might  be  admitted  to  the  copyhold  premises, 
the  plaintiffs  undertaking  to  pay  the  fine  and  fees  upon  such 
admission ;  and  further  praying  for  a  perpetual  injtmction 
and  general  relief.  The  Vice-chancellor  made  a  decree 
directing  that  the  customary  heir  of  S,  (who  had  been  made 
a  party  to  the  suit)  should  be  admitted  tenant  to  the  copy- 
h(^d  premises  in  question,  and  when  admitted  should  hold 
the  same  as  trustee  for  the  plaintiffs  in  the  suit ;  and  the 
amount  of  the  fine  was  referred  to  the  Master,  and  an 
injunction  was  granted  as  prayed : — Held,  that  the  decree 
of  the  Vice-Chancellor  was  right.  —  Dimes  v.  The  Orand 
Junction  Canal  Company^  794. 

VENDOE  AND  PUECHASEE. 

1.  A  mortgagor  represented  to  an  intending  purchaser  that  the 
estate  was  only  hable  to  a  mortgage  for  20,000/.  to  O,  and 
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Co.,  an  additional  sum  of  10,000^.  dne  to  them  being  aecored 
on  the  mortgagor's  personal  property.  The  whole  sum  had 
in  fact  been  originally  secured  on  the  land,  and  G.  and  Co. 
denied  that  they  had  erer  done  anything  to  part  from  their 
security  on  the  land.  After  the  death  of  the  mortgagor, 
G.  and  Co.  filed  a  bill  of  foreclosure,  and  obtained  from  the 
purchaser  the  whole  30,000/.: — ^Held,  that  as  between  the 
purchaser  and  the  executors  of  the  mortgagor,  the  repre- 
sentations made  by  the  mortgagor  to  the  intended  purchaser 
were  equiralent  to  a  contract  with  him,  and  the  personal 
property  of  the  mortgagor  was  liable  to  the  extent  of  the 
10,(X>0L^AUome3f'General  v.  Cox,  240. 

2.  It  is  not  a  rule  of  equity,  that  upon  the  purchase  of  property 
subject  to  incumbrances  for  its  full  value,  the  yendor  is 
bound  to  apply  the  purchase-money  in  payment  of  the 
incumbrances  according  to  their  priorities.  Such  a  duty  can 
only  be  the  result  of  express  or  implied  contract. — Id.  ib. 

3.  It  is  a  general  rule  of  equity,  that  if  a  purchaser  is  in  posses- 
sion of  an  estate,  receiying  the  rents,  he  is  liable  to  pay  the 
purchase-money,  and  that  the  purchase-money,  being  retained 
by  him,  will  carry  interest  to  be  paid  by  him  to  the  seller. 
An  agreement,  which  appears  to  prevent  the  application  of 
this  rule,  will  be  examined  in  a  Court  of  Equity,  by  its  aid, 
and  will  or  will  not  be  enforced,  according  to  circumstances. 
'—Birch  y,  Joy,  565. 

4.  B.,  in  March,  1812,  contracted  for  the  purchase  of  an  estate 
from  C.  for  90,000^  The  estate  was  very  much  encum- 
bered, and  C.  was  to  make  a  title  free  from  all  incumbrances, 
except  one  mortgage  of  12,000/.  B,,  on  being  put  into 
possession  of  part  of  the  estates,  was  to  pay  16,000/.  on  the 
24th  of  June,  1812, "  and  a  further  sum  of  4,000/.  at  MichatU 
mas  next,  on  C,  putting  B.  into  the  actual  possession  of  the 
remainder,  fr«e  from  all  incumbrances,  except  the  mortgage 
for  12,000/. ;  the  further  sum  of  25,000/.  in  March,  1813 ; 
16,500/.  in  March,  1816  ;  and  16,500/.  in  March,  1818." 
B,  was  to  grant  (7.  a  mortgage  of  all  the  estates  for  securing 
these  three  sums  at  the  respective  times  aforesaid,  "  with 
legal  interest  from  Michaelmas  next."  The  20,000/.  thus 
agreed  to  be  paid  in  two  sums  within  the  first  year  not 
having  been  paid  by  B,,  nor  any  of  the  incumbrances 
cleared  off  by  C,  a  new  agreement  was  entered  into  in 
October,  1812.  B,  was  forthwith  to  advance  10,000/.  to  pay 
ofi*  certain  incumbrances,  he  was  to  be  let  into  immediate 
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pofisession,  to  be  entitled  to  the  rents  and  profits  "from 
Michaelmas  last,"  and  to  be  at  liberty  to  cut  timber,  &c. 
The  conveyances  were  to  be  executed  as  soon  as  existing 
difficulties  could  be  removed;  and  every  possible  exertion 
was  to  be  made  to  that  end.  It  was  further  agreed,  that 
"  the  interest  of  the  remainder  of  the  purchase-money  shall 
not  commence  till  Lady-da^  next,'  in  case  the  title  shall  be 
perfected,  and  the  conveyances  and  other  assurances  exe- 
cuted at  that  time,  and  if  not,  then  to  commence  on  the 
execution  of  such  assurances."  B,  was  let  into  possession, 
but  the  business  was  not  completed.  In  a  suit  by  B.  for 
specific  performance,  an  account  was  directed ;  and.  Held, 
first,  that  under  the  clause  in  the  second  agreement,  ex- 
empting "the  remainder  of  the  purchase-money**  from  the 
payment  of  interest,  the  sum  remaining  unpaid  of  the 
20,000/.,  and  the  three  sums  constituting  the  58,000/.,  must 
be  taken  to  come  under  that  description ;  secondly,  that  the 
exemption  of  a  purchaser  in  possession  of  the  estate  from 
liability  to  interest  on  the  purchase-money,  though  permis- 
sible if  the  agreement  had  been  speedily  executed,  would  not 
be  allowed,  and  would  not  be  enforced  by  any  Court  of  Equity 
where  that  state  of  things  continued  for  many  years ;  and 
thirdly,  that  the  second  contract  must  be  taken  to  have 
failed  by  circumstances,  and  that  the  first  contract  must  be 
decreed  to  be  executed  so  far  as  it  had  remained  unexecuted ; 
and  the  House  ordered  the  accounts  to  be  settled  on  these 
principles. — Birch  v.  Jby,  566. 
5.  J.  was  an  annuitant  on  an  estate  which  had  been  sold  to  B,, 
subject  to  the  annuity  and  other  incumbrances.  J.  had  also 
a  charge  on  the  purchase-money.  B.  gave  notice  to  put  an 
end  to  the  annuity,  and  then  filed  a  bill  to  have  it  declared 
that  it  was  at  an  end,  and  to  have  an  account  taken.  The 
Vice-Chancellor  directed  the  Master  to  inquire  what  were 
the  incumbrances,  and  declared  the  annuity  at  an  end.  The 
Lord  Chancellor  affirmed  this  decree.  J.  appealed  against 
one  part  of  it  to  the  House,  and  the  decree  was  reversed ; 
but  the  cause  went  on  to  further  litigation  on  the  other 
point,  and  a  subsequent  decree  was  made.  In  this  decree, 
which  was  made  on  hearing  on  further  directions,  the  Lord 
ChanceUor  introduced  alterations  and  additions  to  the  first 
decree,  as  to  that  part  of  it  which  had  not  been  the  subject 
of  appeal :     Held,  that  he  was  at  liberty  to  do  so ;  for  that 
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the  part  nnappraled  againit .«» 
rendeKd  fitul  hj  the  decinon 
which  waa  the  subject  of  the  i^ 


M  htttm,  and  vu  nc^ 
in  thia  liatiM  on  the  pari 
e«l.— /^.  ib. 


1.  A  rate  for  the  relief  of  the  poor,  whidi  ia  IsvfnllT  made  ia 
other  reeperta,  ia  Dot  rendered  laralid  bj  the  cirranutanre 
that  arane  of  the  vestrTinen  who  eooenned  in  nakinit  it, 
were  TestrTmen  de  faeto  and  not  ia  Jmrr. — SeaJJimg  r. 
Lorant.  418. 

S.  ^liennoticeof thepnrpoaeorarettTTineetinghaabeendulf 
giTen,  and  that  meeting  haa  begun  bnt  not  completed  a 
certain  buatneM,  and  the  meeting  ia  regulaiij  adjooTned, 
auch  bnsineas  maj  lawfullj  be  ecniipleted  at  the  adjoomed 
meetiDg,  though  the  notice  fbr  snmmoniog  auch  adjoumed 
meeting  doea  not  atate  the  pnrpoae  tat  which  it  waa  aimi- 
mooed. — Id.  ib. 

A  TestrjidDljaaiembledbj' notice  for  that  pnrpoae,  on  thelSth 
of  AugM*t,  1S39,  reaolred,  "  That  a  rate  <^  one  ahilling  in 
the  pound  be  made,  and  the  aame  ia  hereby  made  and  laid, 
and  ia  to  be  collected  forthwith."  Thia  reeolation  waa 
aigned  bj  the  leqaiaite  numbn  of  veatrjmen,  hot  (me  of  the 
peraona  ao  acting  waa  not  at  that  time  a  veatryman  dt  Jmv. 
The  pariah  waa  eo  lai^  that  the  eatimnte  of  the  aaaeaamenta 
required  bj  the  6  £  7  Wm.  4,  o.  96  (Parochial  AaaeaamenU 
Act),  could  not  be  prepared  and  aigned  at  that  reatij.  It 
waa  reaolred  "  that  the  Teatrjmen  be  aommoDed  for  the  4th 
of  Septembrr,  to  elect  a  director  of  the  poM"  in  the  place  ot" 
&C.  i  and  the  veatrj  then  adjoomed  to  the  4th  of  Septewitr. 
A  apecial  meedng  of  the  Testi;  waa  held  on  the  28th  of 
AigtuI,  when  the  minutee  of  the  laat  meeting  were  read  and 
confirmed,  and  other  bnaineaa  waa  tranaacted.  On  the  4th 
of  Septemhfr  there  waa  a  general  meeting  of  the  TeatiTmen, 
porauant  to  adjournment  from  the  12th  otAmfftut,  when  the 
minutes  of  the  laat  restij  were  read  and  confirmed,  and  the 
TCatrj  waa  oconpied  with  hearing  applioatiooa  from  poor 
parishionera  for  relief  from  pajment  of  the  poor-rate.  Hi* 
meeting  adjourned  to  the  9th  of  S^lemAer.  On  the  9th  of 
Stplember,  another  geaenl  meeting  of  the  reatEj  waa  held, 
when  the  miautea  of  the  laat  veatry  wen  read  and  con- 
firmed :  the  Teatry  waa  occupied  aa  before,  utd  ncljooiBed  to 
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the  14th.  On  the  14th  of  September,  the  yefitrjmen  again 
met,  haying  receired  a  Bummons ;  which,  however,  did  not 
state  the  purpose  of  the  intended  meeting ;  and  four  volumes, 
arranged  in  continuous  alphabetical  order,  like  one  book, 
were  produced,  containing  the  particulars  of  the  assessment 
required  by  the  6  <fe  7  Wm.  4,  o.  96,  and  the  last  of  these 
books  was  duly  signed,  and  the  rate,  thus  completed,  was 
allowed  by  the  justices :  Held,  that  the  rate  thus  made 
was  a  valid  rate. — Id,  ib. 

In  replevin  for  seizing  the  plaintiff's  goods  under  a  distress  for 
this  rate  an  avowry  alleged  that  a  poor-rate  had  been  made 
after  the  passing  of  a  certain  specified  local  Act,  and  before 
the  taking  of  the  said  goods,  and  whilst  the  property  of  the 
plaintiff  was,  and  the  plaintiff  in  respect  thereof  was,  liable 
to  be  rated,  to  wit,  on  the  12th  August,  1839 :  Held,  that 
this  was  a  good  avowry,  and  was  proved  by  the  facts  above 
stated. — Id.  ib, 

VICE-CHANCELLOE. 

The  yice-Chancellor  is,  under  the  53  Geo,  3,  c.  24,  a  judge 
subordinate  to,  but  not  dependent  on,  the  Lord  Chancellor, 
and,  consequently,  should  the  Lord  Chancellor  be  dis- 
qualified by  interest  from  adjudicating  in  any  cause,  such 
disqualification  will  not  affect  the  Yice-Chancellor,  but  his 
decree  may  be  made  the  subject  of  appeal  to  this  House.-— 
Dimes  v.  2^  Grand  Junction  Canal  Company,  759. 

Before  a  decree  made  by  the  Yice-Chancellor  can  be  appealed 
against,  it  is  required  to  be  enrolled  :  the  enrolment  is  the 
act  of  the  Lord  Chancellor : — Held,  that  the  act  of  enrol- 
ment, though  performed  by  a  Lord  Chancellor  disqualified  by 
interest  from  adjudicating  in  the  cause,  was  not  affected  by 
his  disqualification,  but  was  valid  for  the  purpose  of  bringing 
up  the  appeal  to  this  House. — Id,  ib, 

WATEE  FOE  A  CANAL. 

A  canal,  formed  under  a  private  Act  of  Parliament,  had  three 
levels,  of  which  A  was  the  highest,  B  the  middle,  and  C  the 
lowest  level.  The  canal  proprietors  (though  without  autho- 
rity under  their  Act  to  do  so)  erected  engines  between  the  C 
level  and  the  plaintifi^s  mill-forge,  and  pimiped  back  the 
water,  which,  aHer  serving  the  purposes  of  navigation  in 
levels  A  and  B,  had  flowed  into  level  C.    In  1826,  a  new 
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Act,  npeiJing  fonner  Aota,  sad  re-«iiaetingt)ietr; 
with  certain  altontions  and  additions,  iTM  pMI 
ISUi  section  gaTe  the  canal  propiietorB  satliori^  tc 
en^efl,  be.  for  anpplpng  the  canal  with  wstor,  an 
purpose  to  have  re8erT<nn  uid  feeders  nnpplied 
brooks,  streams,  Ac,  from  whieh  tiiej  were 
supplied  befbre  the  pasmng  of  the  Act,  and  "  &o 
time  to  raise  the  water  of  the  canals  froon  one 
another,  or  to  any  reserroirs;  and  for  any  of 
poses  aforesaid  to  use  tncli  engines  as  they  ah 
proper,  mi^Ving  full  satisfaction  ftn:  all  damages 
taoned  bj  tlie  owners  of  any  mills,  forces,  brooks, 
Ac.,  taken,  used,  removed,  diverted,  or  injured  "  in 
of  the  powers  of  the  Act.  Bj  the  80th  section, 
proprietors  were  forbidden  to  take  for  the  nse  of 
anj  water  out  of  the  river  above  the  plaintifi^s  forge, 
were  directed  to  maintain  flood-weirs,  so  that  i 
water  nmning  into  level  C,  not  required  for  the  pn 
the  canal,  should  flow  into  the  river  above  the  j 
forge.  The  proprietors  pumped  up,  as  before,  the  n 
of  level  C  back  into  the  level  A,  in  coneeqaenoe  o 
except  on  eztraordinarj  occssions,  no  water  escaped 
weirs  into  the  river  ; — Held,  that  thej  were  entitled  I 
and  that  such  pnmping  back  of  the  water  &oni  one 
the  canal  to  the  other  did  not  give  the  plsintifi'  a  i 
compensation  under  the  Act. — ElineU  v.  2S«  Sirm 
Canal  Company,  812. 

WILL.    See  Pkicticb,  6,  7,  8. 

A  devise  of  lands  in  tmst  for  J.  .6.,  (t  reputed  son,  [cx\ 
and,  afler  his  decease,  for  and  to  his  fint  and  eret; 
eon  successively  in  tail  male,  and  in  default  of  anch  i 
his  danghter  or  daogbten,  to  hold  to  them,  if  more  thi 
and  their  hein,  as  tenants  in  common;  and  in  d^ 
issue  of  the  said  J.  B.,  to  and  for  the  testator's  hein  :- 
that  J.  B.  took  only  an  estate  for  life,  and  that  no  rem 
in  tail  to  him  could  be  implied  after  the  limitation 
daughters.— Bai-w  v.  Tucker,  106. 

A  testator,  afler  nuking  certain  specific  bequeata,  pro 
HS  follows: — "  I  give  and  bequeath  to  my  troateee  ' 
after  named,  so  much  of  my  personal  estate  and  e&i 
at  the  time  of  my  decease,  shall  produce  the  clear 
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income  of  1,600^ ;  i^id  I  direct  that  the  same  shall  be  selected 
and  appropriated  and  set  apart,  as  soon  as  may  be,  Ac.,  by 
my  said  trostees,  in  their  uncontrolled  discretion,  upon  trust 
to  pay  "  to  his  wife  the  dividends  during  her  life  or  widow- 
hood, and  after  her  death  or  second  marriage,  the  same  was 
to  become  part  of  his  residuary  personal  estate.  He  directed 
that  if  the  annual  produce  so  appropriated  should  be  increased 
or  reduced  in  amount,  his  wife  was  to  receive  the  increased 
or  reduced  dividends,  as  the  case  might  be,  in  lieu  of  those 
before  directed  to  be  paid  to  her.  The  trustees  were  fully 
empowered  at  their  discretion  to  permit  the  personal  estate 
to  continue  on  the  same  securities  as  at  the  time  of  his 
decease,  or  to  sell  and  re-invest,  as  the  testator  himself 
might  do.  Some  of  the  foreign  funds  ceased  to  pay  any 
dividends,  and  the  trustees  refused  to  exercise  their  discre- 
tion as  to  altering  the  investments,  but  submitted  to  act  as 
the  Court  should  direct.  The  Court  refused  to  exercise  the 
discretion  vested  in  the  trustees,  but  acting  on  its  general 
rule  in  such  matters,  as  the  testator  had  not  expressed  a 
different  intention,  directed  the  annuity  to  be  raised  by  the 
purchase  of  an  adequate  sum  in  Consols,  and  ordered  the 
Master  to  inquire,  having  regard  to  the  interests  of  other 
parties  under  the  will,  what  investments  must  be  called  in 
to  effect  this  object : — Held,  that  the  decree  thus  made  was 
correct. — Prendergcut  v.  Prendergcut,  195. 
A  testator  made  a  will  in  the  following  form :  "  Whereas  I  am 
seised  in  fee  simple  of  divers  freehold  manors,  or  reputed 
manors,  messuages,  lands,  tenements,  rents,  and  heredita- 
ments, situate,  &c.,  and  of  a  leasehold  estate  in,  &c.,  and  also 
of  a  copyhold  estate,  situate,  <&c.,  and  also  of  freehold  estates 
in,  &c.,  and  of  large  sums  in  the  Amds  of  England :  Now  I 
do  hereby  give  and  devise,  afler  my  just  debts  and  funeral 
expenses  and  legacies  are  paid,  which  I  order  to  be  paid  out 
of  my  personal  estate,  all  my  estates  in  the  funds  of  England 
and  all  my  said  manors,  &c.,"  unto  three  persons  in  succession* 
and  their  sons  successively  in  tail  male,  in  strict  settlement ; 
"  and  for  default  of  such  issue,  I  give  and  devise  the  same  to  my 
own  right  heirs  for  ever."  He  then  gave  his  trustees  a  power, 
with  the  consent  of  the  person  who  might  be  in  possession* 
to  lay  out  his  personal  estate  in  the  purchase  of  freeholds, 
&c.,  and  to  settle  the  same  when  purchased  to  such  uses  as 
were  declared  of  his  "  manors,  or  reputed  manors,  messuages, 
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iMids,  tenements,  rents,  hereditaments,  and  premiaes  derised 
by  this  my  wUl,  as  shall  be  then  existfaig  undetermined,  or 
capable  of  taking  effect,  Ac.,  to  Slc,  far  no  other  estate,  use, 
trost,  or  purpose  whatsoerer :"— Held,  first,  that  the  power 
to  trustees  to  convert  personalty  into  realty  did  not  operate 
as  an  absolute  conyersion  i  but,  secondly,  tiiat,  on  ihe  face 
of  the  will,  it  was  the  intention  of  the  testator  to  make  Uie 
two  funds  a  blended  property,  and  to  give  them  the  cha- 
racter of  real  estate,  and  to  make  both  properties  go  together, 
and  to  giye  both  to  persons  expressly  designatedi  and  that  sudi 
intention  did  not  cease  with  the  fidlure  of  issue  male  under 
the  limitations,  so  as  to  make  the  real  estate  afterwards  go 
in  one  way,  and  the  personal  estate  in  another. — De  Beau- 
voir  T.  DeBeauvair,  624. 

WmDINGkUP  ACTS. 

1.  The  7  &  8  Via.  c  110,  does  not  create  any  new  liability  in  an 
allottee  of  shares,  beyond  what  his  own  contract  imports. — 
Sutton  T.  Thompson,  161.    Norris  t.  Cooper,  161. 

S.  A,  wrote  a  letter  of  application  for  shares  in  a  railway  com- 
pany which  was  prorisionally  registered,  and  received 
answer  in  the  usual  form,  declaring  that  certain  shares  had 
been  allotted  to  him,  on  which  he  was  required  to  pay  a 
deposit.  A.  paid  the  required  deposit,  but  neither  signed 
the  subscribers'  agreement  nor  the  parliamentary  contract. 
The  scheme  was  abandoned :«— Held,  that  A.  did  not,  by  his 
letter  of  application  for  shares  and  by  paying  the  deposits 
thereon,  become  a  "  member  "  of  the  company,  or  a  "  con- 
tributory," within  the  meaning  of  the  Joint-Stock  Com- 
panies' Winding-up  Acts.  He  merely  bound  himself  to  take 
such  shares  as  he  had  applied  for,  should  the  company  ever 
in  fact  be  established. — Id,  ih, 

3.  Held,  therefore,  that  his  name  had  been  improperly  put  by 
the  Master  among  the  list  of  contributories,  and  that  the 
Court  below  had  rightly  ordered  it  to  be  expunged  from  the 
list. — Id,  ih, 

A  projected  railway  company,  provisionally  registered,  is 
within  the  meaning  of  the  Winding-up  Acts,  which  may 
therefore  be  applied  to  it,  if  a  Court  of  Equity  shall  so  think 
fit. — Bright  v.  Hutton,  341. 

The  liability  of  a  person  as  a  contributory  under  the  Winding- 
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up  Acts  is  not  a  question  of  law,  bat  of  fact.  The  test  of  his 
liability  in  equity  is  his  liability  at  law. — Id.  ib. 
Contributories  are  those  only  who  haye  contracted,  by  them- 
selves or  agents,  with  a  creditor,  or  who  hare  agreed  to 
indemnify  or  repay,  in  part  or  in  all,  those  who  have  con- 
tracted with  the  creditor  on  their  own  account. — Id,  ib, 

A,  was  a  member  of  the  proyisional  committee  of  a  projected 
railway  company,  which  had  been  previously  registered,  and 
the  affairs  of  which  were  put  under  the  authority  of  a 
managing  committee.  He  accepted  shares,  and  paid  a 
deposit  on  them ;  but  did  no  further  act  The  scheme  was 
abandoned : — Held,  that  on  these  fieu^ts  he  was  not  liable  to  a 
creditor  for  business  done  under  the  orders  of  the  managing 
committee  towards  completing  the  project  and  converting  the 
association  into  a  regular  company,  and  consequently  he  was 
not  liable  as  a  contributory  under  the  Winding-up  Acts.— 
Id.  ib. 
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